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I  

•Hon.  Thomas  J.  Bbown,  Chief  Justice. 
fHoN.  Nelson  Phillips,  Chief  Justice, 

Hon.  William  E.  Hawkins,    \ 
tHoN.  Nelson  Phillips,  y  Associate  Justices. 

JHoN.  J.  E.  Yantib,  ) 

Mb.  F.  T.  Ck)NNERi.Y,  Clerk. 

Mb.  a.  E.  Wilkinson,  Reporter, 


•Mr.  Chief  Justice  Brown  died  May  26,  1915. 

fMr.  Nelson  Phillips  was  appointed  Chief  Justice  in  place  of  Mr.  Thomas  J. 
Brown,  deceased,  on  May  28,  1915,  and  qualified  on  June  1,  1915. 

tMr.  J.  £.  Yantis  was  appointed  Associate  Justice  on  May  28,  1915,  in  place  of 
Mr.  Justice  Nelson  Phillips,  appointed  Chief  Justice,  and  qualified  May  31,  1915. 
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Geo.  L.  Anthony  v.  J.  F.  Ball  et  al. 

No.  2460.    Decided  March  22,  19W. 

1. — School  Land — Forfeiture — Affidavit  of  Settlement — ^Harmless  Error. 

Though  a  purchaser  of  school  land  had  thirty  days  after  ninety  days  from 
the  date  of  purchase  within  which  to  file  his  affidavit  that  he  had  made  settle- 
ment on  the  land  as  required,  and  it  was  error  to  charge  that  he  must  do  so 
within  thirty  days  from  date  of  settlement,  such  error  was  not  groimd  for  re- 
versal where  his  rights  had  been  declared  forfeited  for  failure  to  maintain  resi- 
dence on  the  land  and  such  forfeiture  was  shown  to  be  proper  imder  the  un- 
disputed evidence.     (Pp.  3,  4.) 

2. — School  Land — ^Besidence — Abandonment. 

Mere  absence  of  the  purchaser  of  school  land  as  an  actual  settler,  for  eight 
or  nine  months,  from  the  premises,  did  not  as  matter  of  law  afford  ground  for 
forfeiture  because  of  his  abandonment  of  residence  thereon;  but  such  absence 
and  his  employment  elsewhere  must  not  be  inconsistent  with  his  obligation  to 
remain,  in  fact  and  in  good  faith,  a  settler  on  the  land.  A  mere  intention  to 
return  and  occupy  the  land  is  not  equivalent  to  such  continued  residence.  Facts 
here  considered  are  held  to  show  an  abandonment.     (Pp.  3,  4.) 

8. — Same— Caee  Stated. 

A  purchaser  of  school  land  as  an  actual  settler  thereon  was  absent  there- 
from eight  and  a  half  or  nine  months  of  the  first  nine  and  a  half  months  after 
settlement  on  it.  During  this  time  he  engaged  elsewhere  in  business  as  a  land 
agent  and  as  clerk  and  manager  of  a  business  for  another.  Held,  that  this 
constituted  an  abandonment  of  his  residence,  and  that  his  purchase  was  prop- 
erly forfeited  by  the  Land  Commissioner  therefor.     (Pp.  2,  6.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Eighth  District,  in  an 
appeal  from  Reeves  County. 

Anthony  sued  Ball  and  another  in  trespass  to  try  title,  appealed  from 
a  judgment  for  defendant,  and  on  its  affirmance  obtained  writ  of  error. 

McKenzie  &  Brady  and  J.  TT.  Pan-leer,  for  plaintiff  in  error. — The 
rule  is  practically  universal  that  whenever  the  intent  of  a  person  in 
the  doing  of  an  act  is  relevant  to  the  issue,  whether  a  party  to  the 
<iau6e  or  not,  such  person  may  testify  directly  as  to  what  his  intention 
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was  in  the  given  instance.  Sweeney  v.  Conley,  71  Texas,  543,  9  S.  W., 
548;  Fox  v.  Bobbins,  70  S.  W.,  597;  Gimbel  v.  Gompreacht,  36  S.  W.^ 
781;  Pitts  V.  Elsev,  7  Texas  Civ.  App.,  47,  32  S.  W.,  146.  See,  also. 
Encyclopedia  of  Evidence,  vol.  7,  page  596,  and  the  authorities  there 
cited  from  aU  the  States  of  the  Union,  except  one. 

At  the  time  plaintiffs  award  was  cancelled  by  the  Land  Commis- 
sioner, plaintiff  was  in  person  an  actual  bona  fide  resident  upon  the 
land  in  controversy.  Bustin  v.  Bobison,  119  S.  W.,  1140;  State  of 
Texas  v.  Davidson,  132  S.  W.,  520;  Bamsey  v.  Patterson,  133  S.  W., 
930,  135  S.  W.,  212. 

Hudson  <&  Canon  and  Ross  &  Httbhard,  for  defendants  in  error. — 
An  erroneous  charge  upon  a  question  not  properly  involved  in  the  case 
will  not  be  cause  for  reversal.  Marsalis  v.  Patterson,  83  Texas,  525; 
Hardy  v.  Del^eon,  5  Texas,  238;  Jones  v.  Thurmond,  5  Texas,  329; 
League  v.  Davis,  53  Texas,  14;  G.,  H.  &  S.  A.  By.  Co.  v.  Adams,  94 
Texas,  106. 

If  the  jur}',  under  the  evidence,  could  have  found  no  other  verdict, 
error  in  the  charge  is  not  cause  for  reversal.  Worthington  v.  Wade, 
82  Texas,  26,  17  S.  W.,  520;  T.  &  P.  By.  Co.  v.  Magrill,  15  Texas 
Civ.  App.,  353,  40  S.  W.,  190 ;  Bowles  v.  Brice,  66  Texas,  724,  2  S.  W., 
733;  McBride  v.  Banguss,  65  Texas,  177. 

Where  a  party  has  been  absent  for  a  longer  period  than  six  months 
continuously  his  occupancy  has  never  been  upheld.  Andrus  v.  Davis, 
99  Texas,  303,  89  S.  W.,  772.  Nine  months  absence,  land  forfeited. 
Mann  v.  Greer,  33  Texas  Civ.  App.,  517,  77  S.  W.,  34.  More  than  six 
months  absence,  and  could  not  buy  additional  land.  Overfelt  v.  Vin- 
son, 103  S.  W.,  1189.  Six  months  and  four  days  absence — forfeited. 
Bustin  V.  Bobison,  119  S.  W.,  140.  Three  months  absence  excused. 
Bamsey  v.  Patterson,  133  S.  W.,  930.  Two  and  one-half  months  ab- 
sence to  attend  school,  excused.  Lane  v.  Samora,  136  S.  W.,  818.  Fire 
months  absence  of  man,  and  nine  months  absence  of  family — ^land  for- 
feited. 

Actual  occupancy  of  school  land  being  required  by  law,  intent  be- 
comes immaterial;  the  question  being,  what  are  the  facts?  Overfelt 
V.  Vinson,  103  S.  W.,  1189;  Mann  v.  Greer,  33  Texas  Civ.  App.,  517, 
77  S.  W.,  34 :  Andrus  v.  Davis,  99  Texas,  303,  89  S.  W.,  772 ;  Bustin 
V.  Bobison.  119  S.  W.,  1140;  Lane  v.  Samora,  136  S.  W.,  818. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

Suit  in  trespass  to  try  title  was  filed  in  the  District  Court  of  Beeves 
County,  Texas,  by  Geo.  L.  Anthony,  plaintiff  in  error,  against  J.  F. 
Ball  and  J.  D.  Ball,  defendants  in  error.  The  latter  answered  by  plea 
of  not  guilty.  The  land  in  controversy  was  public  free  school  land. 
On  June  23,  1906,  Anthony  made  application  to  the  Land  Commie- 
sioner  to  purchase  the  land.  It  was  awarded  to  him  on  said  applica- 
tion July  14,  1906.     He  made  settlement  on  the  land,  and  filed  the 
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affidavit  of  settlement  in  the  General  Land  Office,  and  made  payment 
of  one-fortieth  of  the  purchase  price  therefor.  In  November,  1907,  the 
Land  Conmiissioner  declared  a  forfeiture,  endorsing  on  Anthony^s  ap- 
plication, "Land  forfeited  for  failure  to  reside  thereon  as  required  by 
law/'  In  January,  1909,  the  Commissioner  of  the  General  Land  Office 
awarded  the  land  to  the  defendants  in  error,  J.  F.  Ball  and  J.  D.  Ball. 

The  case  was  tried  before  a  jury,  and  a  verdict  and  judgment  were 
rendered  in  favor  of  the  defendants  in  error,  J.  F.  Ball  and  J.  D.  Ball. 
Appeal  was  taken  by  Anthony,  the  plaintiff  in  error,  to  the  honorable 
Court  of  Civil  Appeals  for  the  Eighth  District,  in  which  court  the 
judgment  of  the  District  Court  was  affirmed.  On  petition  for  writ 
of  error  presented  here  by  Geo.  L.  Anthony,  plaintiff  in  error,  a  writ 
was  granted  in  his  favor,  this  court  then  being  of  the  opinion  that 
the  evidence  made  an  issue  of  fact  for  the  consideration  of  the  jury 
as  to  whether  Anthony  had  abandoned  the  land.  At  the  trial  of  the 
case  the  court  charged  the  jury  that  if  they  believed  Geo.  L.  Anthony, 
on  or  before  the  expiration  of  ninety  days  from  the  date  of  the  award 
of  said  land  to  him  by  the  Commissioner  of  the  General  I^nd  Office 
was  in  person  and  in  good  faith  an  actual  and  bona  fide  settler  on 
said  land,  and  that  within  thirty  days  from  the  date  of  said  settlement, 
if  any,  the  plaintiff  made  and  filed  with  the  Commissioner  of  the 
General  Land  Office  his  affidavit  of  settlement,  in  such  event  the 
plaintiff  could  recover.  This  charge  was  by  the  honorable  Court  of 
Civil  Appeals  properly  held  to  be  erroneous,  because  the  law  did  not 
require  Anthony  to  file  his  affidavit  within  thirty  days  of  settlement, 
but  instead,  did  require  him  to  file  it  within  thirty  days  of  the  ninety 
days  from  the  date  of  his  purchase.  The  Court  of  Civil  Appeals  held 
that  this  error  was  reversible  if  there  had  been  sufficient  facts  on  which 
to  base  a  recovery  in  favor  of  Anthony,  but  that  the  particular  facts 
in  this  case  would  not  have  supported  a  verdict  for  Anthony,  and  that 
the  giving  of  the  erroneous  charge  was  harmless  error. 

After  a  careful  review  of  the  evidence  we  have  reached  the  conclusion 
that  this  holding  was  correct. 

We  think  the  undisputed  evidence  shows  without  material  conflict 
that  Anthony  abandoned  the  property  as  a  permanent  place  of  abode. 
After  improving  the  land  and  making  settlement  thereon  he  occupied 
it,  according  to  his  own  statement,  but  from  two  to  four  weeks,  and 
then  left  it,  going  to  East  Texas,  where  he  remained  from  four  to  six 
weeks,  when  he  returned  to  the  property,  remaining  inferentially  but 
a  few  days;  that  he  again  left  and  remained  in  East  Texas  and  North 
Texas  from  the  14th  day  of  September,  to  about  the  6th  day  of  May, 
following,'  or  about  seven  and  a  half  months.  During  his  second  trip 
away  from  the  land  it  was  declared  forfeited  by  the  Land  Commis- 
sioner, early  in  November.  So  it  appears  that  during  the  first  nine 
and  a  half  months  after  making  settlement  on  the  land  he  was  absent 
eight  and  a  half  or  nine  months.  Mere  absence  for  that  length  of  time 
alone  would  not,  as  a  matter  of  law,  necessarily  constitute  an  abandon- 


Digitized  by  VjOOQIC 


4  Texas  Supreme  Court  Reports,  Vol.  108.         [March, 

ment  of  the  property  as  his  permanent  place  of  abode.  If  his  absence 
was  in  fact  only  temporary,  it  would  not  work  a  forfeiture  of  his 
rights,  if  his  absence  was  enforced  by  causes  consistent  with  his  actual 
occupancy  of  the  land.  (Bustin  v.  Robison,  102  Texas,  526,  119 
S.  W.,  1140;  Andrus  v.  Davis,  99  Texas,  303,  89  S.  W.,  773.)  There 
is  no  requirement  that  the  purchaser  should  never  leave  his  land,  but 
it  is  required  by  law  that  he  occupy  it  in  good  faith  as  an  actual  settler 
for  a  period  of  three  consecutive  years.  Temporary  absence  therefrom 
by  a  settler  for  purposes  consistent  with  this  obligation  is  permissible, 
if  he  acts  in  good  faith  as  an  actual  settler.  But  absence  on  business 
of  a  nature  which  is  inconsistent  with  his  obligation  to  be  in  fact  an 
actual  settler  in  good  faith  rightfully  incurs  a  forfeiture  of  his  con- 
tract, because  it  amounts  to  a  breach  thereof. 

We  think  the  line  of  business  pursued  by  Anthony  during  his  ab- 
sence, combined  with  his  protracted  absence,  suflRcient  to  deny  him  a 
recovery  as  a  matter  of  law  on  the  ground  that  he  abandoned  the  occu- 
pancy of  the  land.  He  states  that  he  went  east  to  sell  a  piece  of  land 
which  he  had  in  Van  Zandt  County;  that  while  he  was  away  he  went 
into  the  land  business,  and  was  trying  to  sell  his  own  land  and  other 
land  also;  that  while  he  was  away  he  clerked  for  Bush  at  Grand 
Saline;  that  he  had  charge  of  the  business  for  them  a  little  while; 
that  he  was  in  and  out  of  Grand  Saline,  in  charge  of  the  business  for 
Bush  Brothers  three  or  four  months,  boarding  at  a  hotel  and  living 
in  the  country  with  a  friend ;  that  when  he  left  Grand  Saline  he  went 
to  Gainesville  and  Terrell;  that  in  Gainesville  he  consummated  a  trade; 
that  before  he  left  he  sought  and  secured  the  advice  of  an  attorney, 
who  told  him  that  he  could  leave  without  forfeiting  his  land.  It  is 
true  he  also  testified  that  he  had  been  off  of  his  land  purely  on  busi- 
ness, and  did  not  intend  to  remain  away;  that  he  considered  this 
section  of  land  his  home,  and  that  he  had  no  other  home.  But  he 
does  not  explain  his  protracted  absence,  as  being  unavoidable,  or  in 
aid  of  his  occupation  of  the  land.  Little  more  than  his  intention  to 
return  is  shown,  and  mere  intention  to  occupy  the  land,  is  not  the 
equivalent  of  actual  occupation,  and  is  insuflReient  to  cover  the  require- 
ments of  his  contract. 

We  think  that  the  intention  alone  to  return  to  the  land  would  not 
preserve  his  rights,  or  constitute  him,  within  the  meaning  of  the  statute, 
an  actual  settler  with  a  permanent  residence  on  the  land,  when,  as  in 
this  case,  his  intention  was  accompanied  with  purposes  and  a  course 
of  business  dealings  inconsistent  with  the  duty  which  he  owed  under 
his  contract  to  occupy  the  land  as  a  place  of  permanent  abode  as  an 
actual  settler  on  said  land. 

We,  therefore,  hold,  as  did  the  honorable  Court  of  Civil  Appeals, 
that  though  the  charge  complained  of  was  erroneous,  it  was  harmless, 
when,  according  to  all  the  evidence,  no  other  verdict  than  the  one  which 
was  rendered  against  him  would  have  had  support  in  the  evidence. 
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The  judgments  of  the  District  Court  and  of  the  Court  of  Civil 
Appeals  are  in  all  things  affirmed. 

Mr.  Justice  HAWKINS,  concurring. 

I  concur  in  the  result,  upon  the  view  that  Anthony^s  absence  from 
the  land  for  the  periods  of  time  and  the  purposes  stated  by  him  con- 
stituted, as  a  matter  of  law,  adequate  grounds  for  the  forfeiture  of 
the  sale  to  him. 

Affi/rmed. 


Paul  Waples  et  al.  v.  E.  K.  Marrast. 

No.  2826.    Decided  March  22,  1916. 

1. — Constitational  Law — ^Primary  Election. 

That  the  law  providing  for  a  primary  election  for  presidential  candidates 
is  impracticable,  unworkable  if  literally  obeerred,  and  deficient  because  of  the 
omission  to  provide  for  the  nomination  of  the  legal  number  of  presidential  eleo- 
tors,  would  not  affect  the  constitutional  power  of  the  Legislature  to  pass  the 
law.-    (P.  9.) 

2. — Constitational  Law — dassifloation. 

The  classification  of  parties  by  the  primary  election  law  into  those  casting 
as  many  as  60,000  votes  for  governor  at  the  last  general  election,  which  were 
required  to  hold  such  primaries,  and  those  casting  less,  with  which  it  was  op- 
tional, the  expenses  of  holding  presidential  primaries  being  paid  by  public  tax- 
ation only  for  the  class  first  named,  was  within  the  power  of  the  Legislature,, 
and  did  not  render  the  law  unconstitutional  though  only  one  party,  the  Dem- 
ocratic, came  within  the  first  named  class.     (P.  9.) 

8, — Same — ^Taxation — ^Public   Purpose. 

The  funds  possessed  by  counties  and  available  for  meeting  the  expenses  of 
holding  a  primary  election,  as  required  by  law,  being  derived  from  taxation,  can 
be  expended  only  for  public  purposes.  Const.,  art.  8,  sec.  3;  art.  3,  sec.  52. 
(Pp.  9,  10.) 

4. — Same. 

Objects  may  be  public  in  the  general  sense  that  that  their  attainment  will 
confer  a  public  benefit  or  promote  the  public  convenience,  but  not  public  in  the 
sense  that  the  taxing  power  of  the  State  may  be  used  to  accomplish  them.  The 
powers  of  the  State  as  a  sovereignty  exist  only  for  governmental  purposes,  and 
may  be  freely  exerted  in  discharge  of  all  its  governmental  functions,  but  can  not 
be  applied  to  uses,  though  public  in  aim  and  result,  which  are  not  govemmentaT 
in  their  nature.     (P.  10.) 

5. — Same 

The  test  of  what  is  a  public  purpose  within  the  meaning  of  article  8,  sec- 
tion 3  of  the  Constitution,  can  be  presented  by  the  inquiry:  Is  the  thing  to  be 
furthered  by  the  appropriation  of  the  public  revenue  something  which  it  is  the 
duty  of  the  State,  as  a  government,  to  provide?     (P.  11.) 

6. — Same — ^Elections.  ' 

General  elections  are  distinctly  related  to  the  discharge  of  an  important  pub- 
lic duty;  but  political  parties  are  merely  associations  of  men  for  maintaining^ 
certain  political  principles  or  beliefs  in  the  public  policies  of  the  government. 
They  perform  no  governmental  function  and  constitute  no  governmental  agency. 
Their  primary  elections  are  merely  to  furnish  their  nominees  as  candidates  for 
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Buffrage.  The  State  may  regulate  such  elections  by  proper  laws  in  the  interest 
of  fair  methods,  but  the  payment  of  the  expenses  thereof  can  not  be  differentiated 
from  any  other  expense  for  carrying  out  a  party  object.     (Pp.  11,  12.) 

7. — Same. 

Promotion  of  the  purposes  of  political  parties  can  no  more  be  made  an  ob- 
ject of  public  bounty  than  those  of  other  organizations  into  which  groups  of  cit- 
izens may  form  themselves, — even  less  properly  in  such  case,  since  the  object  of 
the  organization  is  the  political  control  of  the  government.     (Pp.  12,  13.) 

8. — Same. 

The  primary  election  law,  in  so  far  as  it  provides  for  payment  from  public 
funds  of  the  several  counties  of  the  expenses  of  holding  Democratic  presidential 
primaries  is  unconstitutional  and  unenforceable.     (P.  13.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Galveston  County. 

Cecil  H.  Smith,  Walter  Collins,  and  James  B.  Stuhhs^  for  appellants. 
— Article  3175a,  R.  S.,  known  as  the  presidential  primary  election  law, 
is  invalid,  because  it  requires  the  expenses  of  such  primary  to  be  paid 
by  the  respective  counties.  Const.,  art.  8,  sec.  3;  Castner  v.  Minneapolis, 
92  Minn.,  86,  99  X.  W.,  361;  Keller  v.  Corpus  Christi,  50  Texas,  614; 
Glasgow  v.  Terrell,  100  Texas,  584;  Borden  v.  Trespalacios  R.  &  I.  Co., 
98  Texas,  509 ;  S.  &  L.  Assn.  v.  Topeka,  20  Wall.,  655 ;  8  Notes,  U.  S. 
Rep.,  362-3;  City  of  Covington  v.  Kentucky,  173  U.  S.,  231;  Frankfort  v. 
Kentucky,  82  S.  W.,  1008;  6  Words  &  Phrases,  5816  et  seq.,  5827. 
The  act  also  violates  Const.,  art.  3,  sec.  52.     Same  authorities. 

Classification  must  be  reasonable.  Const.,  art.  1,  sees.  3  and  19-; 
14th  Amendment,  Const.  U.  S. ;  DeGrazier  v.  Stephens,  101  Texas, 
196;  State  v.  Jansen,  89  N.  W.,  1128;  Middleton  v.  T.  P.  &  L.  Co., 
178  S.  W.,  956;  Ex  parte  Jones,  38  Texas  Cr.,  482;  Gustafson  v. 
State,  40  Texas  Cr.,  67;  Jackson  v.  State,  117  S.  W.,  818;  Owens  v. 
State,  112  S.  W.,  1075;  S.  A.  &  A.  P.  Ry.  Co.  v.  Wilson,  19  S.  W.,  910; 
G.,  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  165  U.  S.,  150;  M.,  K.  &  T.  Ry.  Co. 
V.  Cade,  233  U.  S.,  648;  People  v.  Strassheim,  22  L.  R.  A.  (N.  S.), 
1136;  State  v.  Hamilton,  129  N.  W.,  916;  DeWalt  v.  Hartley,  15 
L.  R.  A.,  771. 

The  entire  act  must  fail  if  unconstitutional  in  part.  Connolly  v. 
U.  P.  S.  Co.,  184  U.  S.,  561;  W.  U.  T.  Co.  v.  State,  62  Texas,  634; 
Kimbrough  v.  Bamett,  93  Texas,  301;  State  v.  Canland,  104  Pac, 
285,  24  L.  R.  A.  (N.  S.),  1260;  Ex  parte  Towles,  48  Texas,  427. 

John  W.  Campbell,  Chas,  H.  Theobald,  County  Attorney,  Walter  E, 
Crawford,  and  Marion  J,  Levy,  for  appellee. — The  Legislature  has  the 
right,  under  the  police  power  of  the  State,  to  regulate  the  conduct  of 
nominations  of  the  political  parties  of  the  State,  and  to  define  a  polit- 
ical party,  and  the  provision  that  only  political  parties  casting  over 
50,000  votes  at  the  last  general  election  for  Governor  and  Lieutenant 
Governor  shall  be  required  to  hold  preferential  primary  election  under 
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the  provisions  of  the  law,  the  expense  of  which  shall  be  home  by  the 
counties,  is  not  discriminatory  but  is  a  reasonable  provision  and  regu- 
lation which  the  Legislature  had  the  power  and  right  to  make.  The 
following  are  importaVit  cases  upholding  this  proposition:  DeWalt  v. 
Barley,  146  Pa.,  529,  24  Atl.,  186;;  Ransom  v.  Black,  54  N.  J.  Law,  446, 
24  Atl.,  489 ;  Ledgerwood  v.  Pitts  (Tenn.),  125  S.  W.,  1036;  State,  ex  rel 
Fitz  V.  Jensen  (Minn.),  89  N.  W.,  1126;  Kenneweg  v.  Allegheny,  102 
Md.,  119,  62  Atl.,  652;  Ladd  v.  Holmes,  40  Ore.,  167,  66  Pac,  714; 
State  v.  Drexel  ((Xeb.),  105  N.  W.,  174;  Eitter  v.  Douglass  (Nev.), 
109  Pac,  144;  State  v.  Michel  (La.),  46  So.,  430.  Other  authori- 
ties to  the  same  effect  are:  State  v.  Felton  (Ohio),  84  N.  E.,  88; 
State  V.  Poston  (Ohio),  51  N.  E.,  150;  Geulsch  v.  State  (Ohio),  72 
N.  E.,  900;  Miner  v.  Olin  (Mass.),  34  N.  E.,  721;  Corcoran  v.  Ben- 
nett (R.  I.),  36  Atl.,  1122;  State  v.  Moore  (Minn.),  92  N.  W.,  4; 
Coffey  V.  Democratic  General  Com.  (N.  Y.),  58  N.  E.,  124;  Healy  v. 
Wipf*^(S.  D.),  117  IST.  W.,  321;  Griffen  v.  Gesner  (Kan.),  97  Pac,  396; 
State  V.  Nichols  (Wash.),  97  Pac,  728;  People  v.  Board  of  Elec- 
tion Commissioners,  221  111.,  9;  Scharffer  y.  Whipple  (Colo.),  55 
Pac,  180;  Hopper  v.  Stack  (N.  J.),  56  Atl.,  1;  Herrera  v.  State,  180 
S.  W.,  1097;  Auto  Transit  Co.  v.  Kt.  Worth,  182  S.  W.,  685. 

The  primary  elections  are  part  of  the  political  machinery  of  the 
State,  so  constituted  by  the  act  in  question,  and  the  payment  of  the 
expenses  of  the  holding  of  the  same  is  for  a  public  purpose,  and  is 
not  the  granting  of  money  to  or  in  aid  of  any  person  or  association 
of  persons  within  the  meaning  of  the  Constitution.  DeWalt  v.  Bartley, 
146  Pa.,  529,  24  Atl.,  185;  State  v.  Michel  (La.),  46  So.,  430. 

It  would  be  a  strange  thing  indeed  if  the  Constitution  permits  the 
State  to  regulate  the  affairs  of  political  parties,  to  set  up  its  agencies 
-of  regulation  which  are  responsible  to  and  under  the  direction  of  its 
master,  the  State  at  large,  and  which  serves  the  State  and  must  not 
serve  the  objects  of  the  regulation,  the  parties,  and  if  the  same  Con- 
stitution prohibited  the  payment  of  the  expenses  of  such  agencies  out 
of  the  public  funds.  Might  we  not  as  logically  say  that  the  State 
could  not  pay  the  expenses  of  the  pure  food  inspector,  whose  duty  it 
is  to  see  to  the  regulation  under  the  police  power  of  the  State  of  the 
•dispensaries  of  our  food  supplies?  Certainly  if  the  State  regulates  it 
has  the  right  to  pay  for  the  regulation. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  case  involves  the  constitutionality  of  what  is  familiarly  known 
as  the  Presidential  Primary  Act  of  the  Thirty-third  Legislature,  chap- 
ter 46,  General  Laws  of  1913.  The  terms  of  the  Act  require  the  hold- 
ing of  precinct  primary  elections  in  the  counties  of  the  State  on  the 
fourth  Tuesday  in  May  in  presidential  election  years  by  the  respective 
political  parties  of  the  State  polling  as  many  as  50,000  votes  for  their 
respective  candidates  for  Governor  at  the  last  preceding  general  elec- 
tion,— obedience   to  it  being  optional  with   parties  so  poUing  a  less 
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number  of  votes, — for  the  expression  by  their  qualified  electors  of  their 
preference  of  candidates  for  the  party  nomination  to  the  oflSces  of 
President  and  Vice  President  of  the  United  States  and  presidential 
electors,  and  likewise  their  choice  of  party  candidates  for  the  places 
of  delegates  to  the  national  conventions  of  such  parties. 

The  expense  of  such  primary  election  of  a  party  whose  candidate 
for  Governor  at  the  last  preceding  general  election  received  as  many 
as  50,000  votes,  it  is  provided  by  the  Act,  shall  be  paid  out  of  the 
county  treasury  of  each  county,  no  provision  being  made  for  the  expense 
of  the  primary  election  of  other  parties,  if  held  under  the  Act. 

It  is  further  provided  that  the  votes  cast  at  the  election  shall  be 
counted,  canvassed  and  returned  as  required  by  the  general  primary 
law  of  the  State  in  relation  to  party  nominations  for  the  offices  of 
Governor  and  Lieutenant  Governor. 

In  respect  to  the  number  of  presidential  electors  to  be  nominated 
in  the  primary  election,  the  Act  is  deficient.  It  provides  only  for 
the  nomination  of  one  elector  from  each  congressional  district,  whereas 
the  State  is  required  to  elect  at  the  general  election  a  number  equal 
to  its  whole  number  of  Senators  and  Representatives  in  Congress. 

Under  the  agreed  facts  of  the  case,  the  operation  of  the  Act  at  the 
present  time  is  to  require  only  the  Democratic  party  to  hold  the  pri- 
mary election  provided  for,  since  it  is,  at  present,  the  only  party  in 
the  State  whose  candidate  for  Governor  at  the  last  general  election  re- 
ceived as  many  as  50,000  votes.  It  is  furthermore  agreed  that  the 
cost  of  such  a  primary  election  as  the  Act  requires,  will  be  not  less 
than  $300,000,  and  will  probably  exceed  that  amount. 

The  requii:ement  of  the  general  primary  law  in  respect  to  the  time 
for  the  canvassing  by  the  State  executive  committee  of  the  votes  cast 
for  candidates  for  party  nominations  for  Governor  and  Lieutenant  Gov- 
ernor, is  that  it  shall  be  at  a  meeting  held  on  the  secpnd  Tuesday  in 
August  of  the  election  year.  The  Democratic  national  convention,  it 
.  appears  from  the  statement  of  the  agreed  facts,  has  been  appointed 
to  meet  on  June  14,  1916.  If  the  primary  election  should  b^  held 
and  the  Act  literally  observed,  the  votes  cast  for  delegates  could  not 
be  canvassed  in  time  for  that  convention. 

The  suit  was  a  mandamus  proceeding  by  E.  K.  Marrast  to  require 
the  appellants,  who  compose  the  Democratic  State  executive  committee, 
to  hold  the  primary  election  contemplated  by  the  Act.  In  the  trial 
court  the  writ  of  mandamus  was  awarded,  the  learned  trial  judge  in 
an  able  written  opinion  holding  the  Act  valid  against  the  attack  made 
upon  it  by  the  respondents.  An  appeal  was  prosecuted  to  the  honor- 
able Court  of  Civil  Appeals,  which  has  certified  to  us  the  following 
questions : 

1.  Is  the  Act,  approved  March  27,  1913,  article  3175a,  Vernon's 
Saylefe'  Texas  Civil  Statutes,  void  upon  the  ground  that  it  is  in  con- 
flict with  one  or  more  of  the  provisions  of  the  Constitution  of  this 
State  or  of  the  Union  as  is  claimed  by  appellants? 
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2.  If  not  void,  has  the  State  Democratic  executive  committee  author- 
ity to  disregard  its  requirements  in  so.  far  as  they  are  impracticable  and 
to  supply  such  regulations  as  they  may  deem  proper  and  necessary? 

We  shall  consider  only  the  question  of  the  constitutionality  of  the  Act. 
That  it  is  impracticable,  unworkable  if  literally  observed,  and  is  de- 
ficient because  of  the  omission  to  provide  for  the  nomination  of  the 
legal  number  of  presidential  electors,  are  not  matters  which,  if  true, 
affect  the  power  of  the  Legislature  to  enact  the  law. 

The  authority  of  the  Legislature  to  require  the  holding  of  a  primary 
election  by  the  political  parties  of  the  State  for  the  purpose  of  enabling 
their  members  to  vote  their  choice  for  party  nominees  for  elective 
offices,  whether  State  or  national,  and  likewise  express  their  preference 
in  the  selection  of  party  delegates  to  party  conventions,  is  undoubted. 
The  legislative  right  in  such  an  enactment  to  make,  according  to  their 
numerical  strength,  a  reasonable  classification  in  respect  to  the  polit- 
ical parties  subject  to  the  law,  is  equally  clear.  The  Act  is  not  invalid 
under  the  classification  adopted  because  it  applies  at  the  present  time 
to  only  the  Democratic  party.  It  is  not  to  be  regarded  as  having  been 
enacted  for  only  the  present  day.  It  was  within  the  province  of  the 
Legislature  to  determine  whether  the  numerically  weaker  parties  should 
•be  relieved  from  its  compulsory  observance;  and,  if  so,  to  provide  a 
classification  according  to  the  voting  strength  of  the  parties.  The 
selection  of  a  voting  strength  of  50,000  votes  as  the  test  does  not 
create  an  unreasonable  classification,  and  the  Act  is  not,  upon  this 
account,  to  be  overturned. 

The  only  serious  constitutional  question  involved  by  the  Act  is  its 
requirement  that  the  expense  of  the  primary  election  shall  be  borne 
out  of  the  public  treasury  of  the  counties.  This  presents,  nakedly,  the 
question,  whether  it  is  within  the  power  of  the  Legislature  to  devote 
the  public  revenues  of  the  State  to  the  payment  of  the  primary  election 
expenses  of  political  parties.  The  general  primary  law  relating  to 
the  nomination  of  party  candidates  for  State,  district  and  county  oflSces 
imposes  such  expense  upon  the  candidates.  Article  3104.  In  the  legis- 
lative history  of  the  State  this  is  the  first  effort,  so  far  as  we  are  aware, 
to  make  the  expense  of  a  party  election  a  charge  upon  the  public  revenue. 

Section  3,  article  VIII  of  the  Constitution,  declares: 

**Taxes  shall  be  levied  and  collected  by  general  laws  and  for  public 
purposes  only.'* 

By  section  52,  article'  III,  it  is  provided : 

"The  Legislature  shall  have  no  power  to  authorize  any  county,  city, 
town,  or  other  political  corporation  of  the  State  to  lend  its  credit  or  to 
grant  public  money  in  aid  of  or  to  any  individual,  association  or  cor- 
poration whatsoever/^  etc. 

The  funds  possessed  by  the  counties  of  the  State  and  available  for 
the  pavment  of  the  expense  of  the  primary  election  provided  for  by  this 
Act  are  only  those  which  are  derived  by  taxation.  If  the  payment  of 
such  expense  is,  within  the  meaning  of  the  Constitution,   "a  public 
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purpose/'  the  Act  is  valid  in  its  provision  that  it  shall  be  borne  out 
of  the  public  treasury  of  the  counties;  otherwise  it  is  not. 

Taxes  are  burdens  imposed  for  the  support  of  the  government.  They 
are  laid  as  a  means  of  providing  public  revenues  for  public  purposes. 
The  sovereign  power  of  the  State  may  be  exercised  in  their  levy  and 
collection  only  upon  the  condition  that  they  shall  be  devoted  to  such 
purposes;  and  no  lawful  tax  can  be  laid  for  a  different  purpose.  When 
ever  they  are  imposed  for  private  purposes,  as  was  said  in  Broadhead 
V.  Milwaukee,  19  Wis.,  670,  88  Am.  Dec,  711,  it  ceases  to  be  taxation 
and  becomes  plunder. 

It  is  not  easy  to  state  in  exact  terms  what  is  "a  public  purpose"  in 
the  sense  in  which  that  term  is  employed  as  a  limitation  upon  the 
State's  power  of  taxation.  The  framers  of  the  Constitution  were 
doubtless  sensible  of  this  difficulty,  for  they  did  not  attempt  to  define  it. 
Many  objects  may  be  public  in  the  general  sense  that  their  attainment 
will  confer  a  public  benefit  or  promote  the  public  convenience,  but 
not  be  pu])lic  in  the  sense  that  the  taxing  power  of  the  State  may  be 
used  to  accomplish  them.  The  powers  of  the  State  as  a  sovereignty 
exist  only  for  governmental  purposes.  They  may  be  freely  exerted  in 
the  discharge  of  all  the  governmental  functions  of  the  State;  but 
cannot  be  applied  to  uses,  though  public  in  aim  and  result,  which  are 
not  governmental  in  their  nature.  As  the  means  provided'  for  the  sup- 
port of  the  government  in  its  administrative  duties  and  existing  alone 
for  that  end,  the  taxing  power  may  be  employed  for  no  purpose  save 
that  which  in  a  true  and  just  sense  is  related  to  the  performance  by 
the  State  of  its  governmental  office.  The  appropriation  of  the  public 
revenue  is  a  legislative  power,  and  the  Legislature  must  necessarily  be 
allowed  a  large  discretion  in  determining  to  what  uses  public  moneys 
may  be  put.  Subject  to  the  constitutional  limitation  that  the  public 
revenue  shall  be  applied  to  only  public  purposes,  to  the  prudent  hus- 
bandry of  the  Ijegislature  as  well  as  its  provident  foresight  has  been 
committed  the  public  trust  of  making  such  use  of  it  as  will  afford 
the  economical  administration  of  the  government  which  both  the  spirit 
and  the  letter  of  the  Constitution  enjoin.  The  term  "public  purpose" 
as  used  in  this  relation  is  not,  therefore,  to  be  construed  narrowly,  so 
as  to  deny  authority  to  the  Legislature  to  make  such  provision  for  the 
administration  and  support  of  the  government  in  its  several  branches 
and  subdivisions  as  will  faithfully  subserve  the  present  and  future 
interests  of  the  people.  The  limitation  imposed  by  the  Constitution 
upon  the  power  is,  however,  imperative.  And  it  is  essentially  true  that 
it  does  not  permit  taxation  for  all  purposes  which  in  a  broad  and 
general  sense  may  be  regarded  as  public,  but  expressly  confines  its 
exercise  to  only  those  public  purposes  with  which  the  State,  as  a  gov- 
ernment; invested  with  high  and  sovereign  powers,  but  only  as  a  grant 
from  the  people  and,  therefore,  to  be  solely  used  for  the  common  benefit 
of  all  of  them,  and  not  as  a  paternal  institution,  may  justly  concern 
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itself,  and  to  which,  for  that  reason,  the  public  revenues  may  be  right- 
fully devoted. 

As  to  what  is  a  public  purpose  within  the  meaning  of  section  3, 
article  VIII  of  the  Constitution,  no  better  test  can  be  presented  than 
the  inquiry:  Is  the  thing  to  be  furthered  by  the  appropriation  of  the 
public  revenue  something  which  it  is  the  duty  of  the  State,  as  a  gov- 
ernment, to  provide?  Loan  Association  v.  Topeka,  20  Wall.,  655,  22 
Law.  Ed.,  455;  The  People  v.  The  Town  of  Salem,  20  Mich.,  452, 
4  Am.  Rep.,  400.  Those  things  which  it  is  the  duty  of  the  State  to 
provide  for  the  people  it  is  equally  the  right  of  the  State,  by  means 
of  the  public  revenue,  to  maintain.  Within  this  category  fall  the  gen- 
eral instrumentalities  of  the  government,  the  public  schools,  and  other 
institutions  of  like  nature.  But  the  State  is  wholly  without  any  power 
to  levy  and  appropriate  taxes  for  the  support  of  those  things  which, 
either  by  common  usage  or  because  they  are  in  no  proper  sense  the 
instruments  of  government,  it  is  the  duty  of  the  people  to  provide  for 
themselves.  It  is  not  all  things  which  answer  a  public  need  or  fill  a 
public  want  that  it  is  within  the  authority  of  the  State  to  furnish  for 
the  people's  use  or  support  at  the  public  expense.  Manufacturing  in- 
dustries, railroads,  public  enterprises  of  many  kinds,  private  schools 
and  private  charitable  institutions,  all  afford  a  service  to  the  public, 
but  the  State  is  without  any  power  to  maintain  them.  Religion  is 
generally  esteemed  a  helpful  influence  for  public  morality.  But  the 
Constitution  expressly  declares  that  no  public  money  shall  be  granted 
in  aid  of  any  religious  organization. 

General  elections  are  essential  to  the  public  welfare  and  are  dis- 
tinctly related  to  the  discharge  of  an  important  governmental  duty, 
because  it  is  only  by  their  means  that  the  organic  law  may  be  amended 
and  in  the  elective  offices  public  officials  be  supplied  for  the  various 
administrative  agencies  of  the  State.  But  is  it  any  duty  of  the  State 
to  provide  the  people  with  nominees  of  political  parties  for  the  elective 
offices  of  the  government  ?  Is  it.  in  any  just  sense  a  concern  of  the 
State  that  those  offices  be  filled  by  only  the  nominees  of  political 
parties?  And  is  there  any  right  in  the  State  to  devote  the  public 
revenue  of  the  State  derived  by  taxation  from  the  people  at  large  in 
aid  of  the  purposes  of  such  parties? 

A  political  party  is  nothing  more  or  less  than  a  body  of  men  asso- 
ciated for  the  purpose  of  furnishing  and  maintaining  the  prevalence 
of  certain  political  principles  or  beliefs  in  the  public  policies  of  the 
government.  As  rivals  for  popular  favor  they  strive  at  the  general 
elections  for  the  control  of  the  agencies  of  the  government  as  the 
means  of  providing  a  course  for  the  government  in  accord  with  their 
political  principles  and  the  administration  of  those  agencies  by  their 
own  adherents.  According  to  the  soundness  of  their  principles  and 
the  wisdom  of  their  policies  they  serve  a  great  purpose  in  the  life  of  a 
government.  But  the  fact  remains  that  the  objects  of  political  organi- 
zations are  intimate  to  those  who  compose  them.    They  do  not  concern 
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the  general  public.  They  directly  interest,  both  in  their  conduct  and 
in  their  success,  only  so  much  of  the  public  as  are  comprised  in  their 
membership,  and  then  only  as  members  of  the  particular  organization. 
They  perform  no  governmental  function.  They  constitute  no  govern- 
mental agency.  The  purpose  of  their  primary  elections  is  merely  to 
enable  them  to  furnish  their  nominees  as  candidates  for  the  popular 
suffrage.  In  the  interest  of  fair  methods  and  a  fair  expression  by  their 
members  of  their  preference  in  the  selection  of  their  nominees,  the 
State  may  regulate  such  elections  by  proper  laws,  as  it  has  done  in 
our  general  primary  law,  and  as  it  was  competent  for  the  Legislature 
to  do  by  a  proper  act  of  the  character  of  the  one  here  under  review. 
But  the  payment  of  the  expenses  of  purely  party  elections  is  a  dif- 
ferent matter.  On  principle,  such  expenses  can  not  be  differentiated 
from  any  other  character  of  expense  incurred  in  carrying  out  a  party 
object,  since  the  attainment  of  a  party  purpose — ^the  election  of  its 
nominees  at  the  general  elections  through  the  unified  vote  of  the  party 
membership,  is  necessarily  the  prime  object  of  a  party  primary. 

The  great  powers  of  the  State, — and  the  taxing  power  is  the  one 
to  be  always  the  most  carefully  guarded,— can  not  be  used,  in  our 
opinion,  in  aid  of  any  political  party  or  to  promote  the  purposes  of 
all  political  parties.  They  are  no  more  to  be  made  the  objects  of 
governmental  bounty  or  favor  than  any  other  class  of  public  organiza- 
tions into  which  groups  of  citizens  may  form  themselves.  Expenses 
incurred  in  the  furtherance  of  their  objects  can  no  more  be  defrayed 
out  of  the  public  treasury  than  the  expenses  of  other  associations  of 
individuals.  If  it  is  constitutional  to  use  the  public  revenues  to  pay 
the  cost  of  their  primary  elections,  it  would  likewise  be  constitutional 
to  pay  the  cost  of  their  candidates'  campaigns.  If  the  constitutional 
barrier  is  removed  in  the  one  case,  it  can  not  be  restored  in  the  other; 
but  it  will  have  to  be  admitted  that  any  and  all  kinds  of  expense  of 
political  parties  may  be  lawfully  imposed  as  a  part  of  the  public 
burden  of  taxation. 

For  a  stronger  constitutional  reason  than  would  apply  to  other  kinds 
of  public  organizations  is  it  the  clear  duty  of  the  State  to  withhold 
the  use  of  its  public  revenues  as  an  aid  to  political  parties,  and  par- 
ticularly as  an  aid  in  the  holding  of  their  party  elections?  The  object 
of  such  parties  is  the  political  control  of  the  government;  and  we  re- 
gard it  as  a  fundamentally  sound  proposition  that  no  power  of  the 
government  can  be  constitutionally  used  in  furtheremce  or  aid  of  the 
effort  of  any  class  or  kind  of  organization,  political  or  otherwise,  to 
obtain  the  control  of  the  government. 

To  provide  nominees  of  political  parties  for  the  people  to  vote  upon 
in  the  general  elections,  is  not  the  business  of  the  State.  It  is  not 
the  business  of  the  State  because  in  the  conduct  of  the  government  the 
State  knows  no  parties  and  can  know  none.  If  it  is  not  the  business 
of  the  State  to  see  that  such  nominations  are  made,  as  it  clearly  is 
not,  the  public  revenues  can  not  be  employed  in  that  connection.     To 
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furnish  their  nominees  as  claimants  for  the  popular  favor  in  the  gen- 
eral elections  is  a  matter  which  concerns  alone  those  parties  that  desire 
to  make  such  nominations.  It  is  alone  their  concern  because  they 
alone  are  interested  in  the  success  of  their  nominees.  The  State,  as 
a  government,  can  not  afford  to  concern  itself  in  the  success  of  the 
nominees  of  any  political  party,  or  in  the  elective  oflSces  of  the  people 
being  filled  only  by  those  who  are  the  nominees  of  some  political  party. 
Political  parties  are  political  instrumentalities.  They  are  in  no  sense 
governmental  instrumentalities.  The  responsible  duties  of  the  State 
to  all  the  people  are  to  be  performed  and  its  high  objects  effected  with- 
out reference  to  parties,  and  they  have  no  part  or  place  in  the  exercise 
by  the  State  of  its  great  province  in  governing  the  people. 

We  have  been  pointed  to  but  one  authority  holding  that  the  public 
revenues  may  be  used  to  pay  the  cost  of  the  primary  elections  of  polit- 
ical parties,  State  v.  Michel,  121  La.,  374;  but  in  that  case  the  ques- 
tion received  only  a  casual  consideration,  and  we  do  not  feel  at  lib- 
erty to  adopt  the  conclusion  there  announced. 

Holding  an  Act  of  the  Legislature  to  be  unconstitutional  is  never  a 
welcome  duty,  and  this  court  has  never  performed  it  except  with  re- 
luctance. It  is  a  duty,  ^however,  plain  and  unmistakable  when  upon 
mature  consideration  such  is  the  conviction  of  the  court.  The  Consti- 
tution is  the  supreme  law  of  the  State,  and  no  consideration  should  be 
suffered  to  stand  in  the  way  of  its  enforcement.  Tested  by  legal  prin- 
ciples which  are  clear  and  established,  the  payment  of  the  expenses  of 
primary  elections  of  political  parties  is  not  a  public  purpose  for  which 
public  revenues  may  be  used;  and  in  our  opinion  the  Act  in  question 
is,  therefore,  unconstitutional  and  unenforceable. 

Mr.  Justice  HAWKINS  delivered  the  following  concurring  opinion: 

I  concur  in  the  conclusion  and  also  in  the  general  course  of  reason- 
ing upon  which  it  has  been  reached,  and  in  nearly  all  that  our  Chief 
Justice  has  said  so  well,  above.  However,  I  consider  it  proper  for  me 
to  say  this: 

Undoubtedly  ^^common  usage'^  is  one  very  valuable  test,  or  measure, 
by  which  the  courts  may  determine  whether  a  given  expenditure  of 
public  funds  is  or  is  not  for  "a  public  purpose,"  and  to  that  effect 
are  the  authorities;  but  I  do  not  regard  it  as  the  only  test,  in  any 
instance. 

The  distinction  between  the  maintenance  and  the  regulation  of  pri- 
mary elections  is  drawn,  and  properly  so,  in  said  opinion,  and  that, 
indeed,  is  as  far  as  it  is  necessary  to  go  in  answering  the  certified  ques- 
tion; but,  as  this  is  a  pioneer  case  of  public  importance,  I  wish,  by 
way  of  making  my  own  views  clear,  to  emphasize,  if  possible,  said 
distinction,  and,  in  that  connection,  to  say  that  said  opinion,  as  I 
understand  it,  does  not  question  the  power  and  authority  of  the  Legis- 
lature to  direct  pa3Tnent,  out  of  public  funds  raised  by  taxation,  of  any 
and  all  reasonable  expenses  which  may  be  incurred  in  the  mere  reg- 
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ulation — ^but  not  in  the  maintenance— of  primary  elections.  DeWalt 
V.  Bartley,  146  Pa.  St.,  529,  24  Atl.,  185,  15  L.  R.  A.,  771,  28  Am.  St. 
Rep.,  814. 


H.  B.  Terrell,  Comptroller,  v.  W.  C.  Middleton. 

Decided  February  20 — March  28,  1916. 

1 . — Governor — Compensation — Appropriations — Constitutional  Law. 

Injunction  having  been  granted  forbidding  the  Comptroller  to  issue  (against 
a  deficiency  declared  by  the  Governor  in  an  appropriation  for  water,  fuel,  lights, 
etc.,  for  the  Governor's  mansion)  warrants  for  the  payment  of  claims  for  gro- 
ceries, provisions,  fruits,  fuel,  etc.,  and  such  judgment  having  been  affirmed,  writ 
of  error  is  refused  thereon  without  written  opinion  for  the  court. 

2. — Same — Concurring  Opinion. 

Mr.  Justice  Hawkins,  concurring,  holds: 

1.  A  taxpaying  citizen  may  maintain  suit  to  restrain  a  State  officer  from 
unconstitutional  acts  calling  for  the  illegal  disbursement  of  State  funds. 

2.  The  officer,  in  so  doing,  is  not  acting  for  the  State,  and  the  suit  to  re- 
strain him  is  not  one  against  the  State. 

3.  The  District  Court  had  jurisdiction  to  grant  such  injunction. 

4.  The  recognition  by  the  Legislature  of  such  claims  as  valid  is  not  bind- 
ing on  the  icourts  and  will  not  deter  them  from  holding  such  appropriation  un- 
constitutional and  void. 

6.  The  Constitution  of  Texas  does  not  permit  the  Legislature  to  appro- 
priate money  from  the  State  treasury  for  the  purchase  of  such  articles  for  the 
Governor  in  addition  to  the  compensation  allowed  him — "an  annual  salary  of 
$4000.00  and  no  more."     Const.,  sec.  6,  art.  4;  sec.  6,  art.  16;  sec.  60,  art.  3. 

6.  Such  items  of  expense  do  not  come  within  the  exceptions  of  sec.  49,  art. 
3,  of  the  Constitution,  (a)  The  "existing  debt"  for  payment  of  which  that 
section  permitted  debt  to  be  created  on  behalf  of  the  State  meant  such  as  ex- 
isted when  the  Constitution  was  adopted,  (b)  They  were  not  existing  debts 
because  repugnant  to  sec.  5,  art.  4  of  the  Constitution,  limiting  the  Governors 
compensation,  and  to  sec.  1,  art.  2,  sec.  1,  art.  3,  and  other  constitutional  provi- 
sions rendering  ineffective  the  attempted  creation  of  such  debt  by  the  Governor 
under  art.  4342,  Revised  Statutes. 

7.  The  expression  "etc."  is  not  sufficiently  specific  of  the  purpose  of  an  ap- 
propriation within  the  meaning  of  sec.  6,  art.  8,  of  the  Constitution;  nor  did  an 
appropriation  for  the  "Grovemor's  Mansion"  authorize  a  deficiency  appropriation 
for  groceries,  etc.,  for  the  Governor's  use,  this  not  being  an  expenditure  for  the 
"mansion." 

8.  Custom,  usage,  and  executive  and  legislative  approval  can  not  justify 
palpable  violations  of  constitutional  restrictions. 

9.  No  supposed  equity  in  a  claim  justifies  its  recognition  in  defiance  of  a 
plain  provision  of  the  Constitution. 

10.  The  creation  of  a  deficiency  allowance  could  only  be  based  on  the  ex- 
haustion of  an  appropriation  already  made  by  the  L^slature;  and  the  appro- 
priation for  "groceries,  fuel,  etc."  on  which  this  deficiency  was  sought  to  be 
based  was  not  valid,  because  each  of  the  purposes  for  which  it  was  made  was 
unlawful  under  sec.  6,  art.  4,  of  the  Constitution. 

11.  Article  4342,  Revised  Statutes,  is  invalid  as  violative  of  sec.  6,  art.  8, 
of  the  Constitution  forbidding  money  to  be  drawn  from  the  Treasury  except  in 
pursuance  of  specific  appropriation  made  by  law,  since  it  attempts  to  confer  on 
the  Governor  broad  power  to  create  debts  againstr  the  State,  which  it  must  then 
pay  or  repudiate.     (Pp.  16-39.) 
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ON   MOTION   FOR    REHEARING. 

3. — Same — ^Dissenting  Opinion. 

Mr.  Justice  Yantis,  dissenting  from  an  order  of  the  CJourt  overruling  a 
motion  for  rehearing,  is  of  opinion  that: 

1.  Sec.  6,  art.  4,  of  the  Constitution  limits  the  Governor's  salary  of  $4000.00^ 
but  does  not  forbid  the  allowance  of  perquisites  in  addition  by  the  Legislature; 
Dor  does  the  provision  giving  him  the  use  of  the  "mansion,  fixtures  and  furni- 
ture" exclude  the  power  to  allow  additional  perquisites  of  the  office. 

2.  Sec.  48,  art.  6,  of  the  Constitution,  by  authorizing  the  Legislature  to 
levy  taxes  "to  raise  revenue  sufficient  for  the  economical  administration  of  the 
government,"  and  to  provide  for  the  payment  of  "all  officers,  agents  and  em- 
ployes of  the  State  government  and  all  incidental  expenses  connected  therewith,*' 
directly  authorizes  such  appropriations  as  the  Legislature,  in  its  discretion,  con- 
siders necessary  for  those  purposes. 

3.  Courts  have  no  power  to  inquire  into  or  revise  the  action  of  the  Leg- 
islature in  a  matter  entrusted  to  its  discretion.  The  action  of  the  Legislature 
determines,  as  matter  of  fact,  that  the  items  appropriated  were  incidental  ex-, 
penses  of  the  Governor,  or  connected  with  the  State  government. 

4.  Courts  can  not  inquire  into  the  purpwse,  design,  or  motive  of  the  L^- 
islature,  nor  pronounce  the  appropriation  unlawful,  because  deemed  to  have  been 
made  with  the  purpose  of  increasing  the  Grovemor's  salary  beyond  the  constitu- 
tional limit. 

5.  ITie  action  of  previous  Legislatures  in  making  similar  appropriations 
is  a  legislative  construction  of  sec.  5,  art.  4,  which  should  be  followed  when  the 
question  is  doubtful.      (Pp.  39-49.) 

4. — Same — Ck>ncuiTing  Opinion. 

Mr.  Justice  Hawkins,  concurring  with  the  Chief  Justice  in  overruling  the 
motion  for  rehearing,  is  of  opinion  that: 

Sec.  48,  art.  3,  of  the  Constitution,  being  general  and  relating  primarily  t<> 
raising  revenues,  is  subject  to  the  specific  limitations  placed  on  the  Governor's 
compensation  by  sec.  6,  art.  4,  and  sec.  44,  art.  3.  Also  that  none  of  the  appro- 
priations here  in  question  fall  under  sec.  48,  art.  3,  none  being  incidental  to  the 
^Governor's  official  duties.      (Pp.  49-61.) 

Error  to  the  Coui-t  of  Civil  Appeals  for  the  Fourth  District  in  an 
appeal  from  Travis  County. 

Pat  M,  Neff  and  White,  Carthdge  &  Wilcox,  for  Petitioner  Terrell. — 
This  being  a  suit  to  restrain  the  alleged  invasion  of  the  rights  and  in- 
terests of  the  public  generally,  and  no  injury  to  the  plaintiff  peculiar 
to  himself  being  alleged,  it  could  only  be  brought  and  maintained  by 
the  lawfully  constituted  representatives  and  guardians  of  the  public 
interest  ^nd  welfare.  City  of  San  Antonio  v.  Strumberg,  70  Texas,. 
366;  Gothard  v.  Riley,  14  Texas,  461;  Chisholm  v.  Adams,  71  Texas, 
678;  Tjewright  v.  Tx)ve,  95  Texas,  157;  Caruthers  v.  Harnett,  67  Texas, 
127;  High  on  Injunctions,  3d  ed.,  vol.  1,  sec.  762,  p.  582. 

This  being  a  suit  for  injunction  against  the  Comptroller  of  the  State 
of  Texas  to  restrain  the  issuance  by  him  of  certain  warrants  to  pay 
certain  debts  of  the  State  which  had  been  duly  and  regularly  provided 
for  by  deficiency  appropriation,  as  provided  for  by  the  Constitution 
and  statutory  laws  of  the  State,  the  District  Court  had  no  jurisdiction 
of  same.  Constitution  of  Texas,  art.  2,  sec.  1;  McKenzie  v.  Baker, 
88  Texas,  677;  Messner  v.  Giddings,  65  Texas,  301;  Bledsoe  v.  Rail- 
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way  Co.,  40  Texas,  564;  Stevenson  v.  Colgan,  91  Cal.,  649,  14  L. 
R.  A.,  459. 

The  legislative  department  of  the  government  having  power  under 
the  Constitution  to  appropriate  public  funds  for  public  purposes,  and 
it  having  determined  in  its  discretion  that  the  various  items  to  enjoin 
the  payment  of  which  this  suit  was  instituted  were  for  public  purposes 
and  made  appropriations  therefor,  the  judicial  department  of  the  gov- 
ernment, being  a  co-ordinate  branch,  is  inhibited  by  the  Constitution 
from  questioning  or  revising  such  discretion.  Art.  2,  sec.  1,  Constitu- 
tion of  Texas;  art.  4,  sec.  1,  Constitution  of  Texas;  March  v.  State, 
44  Texas,  64;  Martin  v.  State,  21  Texas  Crim.,  2;  Weaver  v.  Scurry 
County,  28  S.  W.,  836;  Russ  v.  Commonwealth,  1  L.  R.  A.  (N.  S.),  409. 

The  Constitution  authorizes  the  Legislature  to  create  a  debt  "to  pay 
an  existing  debt,^'  and  to  levy  taxes  "for  public  purposes,"  and  "for 
the  payment  ...  of  all  officers,  agents  and  employes  of  the  State 
government  and  all  incidental  expenses  connected  therewith";  and  it 
appearing  from  the  uncontradicted  testimony  that  the  items,  bills  and 
accounts  set  forth  in  the  plaintiff's  petition  were  existing  debts  against 
the  State,  and  were  incidental  expenses  connected  with  the  officers, 
agents  and  employes  of  the  State  government,  one  appropriation  to 
pay  the  same  was  authorized  under  the  Constitution  and  statutory  laws 
of  the  State,  and  the  discretionar}^  action  of  the  Legislature  in  making 
such  appropriation  is  not  subject  to  judicial  review.  Constitution  of 
Texas,  sec.  3,  art.  8,  sec.  49,  art.  3,  sec.  48,  art.  3,  sec.  1,  art.  2,  sec.  1, 
art.  4;  Cooley  on  Constitutional  Law,  p.  189;  Stevenson  v.  Colgan, 
14  L.  R.  A.,  459,  91  Cal.,  649. 

The  evidence  conclusively  shows  that  the  appropriations  in  question 
were  made  to  pay  incidental  expenses  connected  with  upkeep  of  the 
Oovemor's  mansion  and  grounds,  he  being  an  officer  of  the  govern- 
ment, that  they  were  made  for  public  purposes  and  not  for  the  purpose 
of  increasing  the  salary  of  the  Governor.  Const.,  sec.  48,  art.  3 ;  Russ  v. 
Commonwealth,  1  L.  R.  A.  (X.  S.),  409;  State  v.  Sheldon,  111 
N.  W.,  372. 

John  W.  Hornshy,  for  defendant  in  error  Middleton. 

Mr.  Justice  HAWKINS,  concurring  in  the  refusal  of  writ  of  error 
by  the  court,  filed  the  following  opinion: 

Bv  a  mere  order,  and  without  any  written  opinion,  on  January  10, 
1917,  the  Supreme  Court  refused  the  application  of  the  Comptroller 
of  Public  Accounts  for  a  writ  of  error  in  this  case.  In  that  order  I 
concurred;  but  therein  I  made  a  notation  of  my  intention  to  prepare 
and  file  a  statement  of  my  own  views  on  the  law  of  this  case. 

What  is  the  legal  effect  of  an  order  of  the  Supreme  Court  refusing 
a  writ  of  error?  Upon  that  point,  and  even  among  lawyers,  there  is 
quite  a  divergence  of  opinion.     The  correct  answer  depends,  ordinarily. 
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upon  whether,  in  the  particular  ease,  the  essential  questions  of  law 
have  been  fully  presented  in  the  application  for  writ  of  error. 
Such  answer  is,  therefore,  twofold,  and  it  is  as  follows: 

(1)  If  the  essential  questions  have  been  duly  preserved  and  pre- 
sented through  all  the  courts,  refusal  of  the  writ  of  error  means,  ordi- 
narily,'  that,  in  the  opinion  of  the  Supreme  Court,  the  decision  made 
and  the  judgment  entered  by  the  Court  of  Civil  Appeals  are,  substan- 
tially, sound  and  correct,  and,  therefore,  should  not  be  disturbed. 

But,  as  a  matter  of  fact,  it  frequently  happens,  in  such  cases,  that 
the  order  refusing  the  writ  really  is  based  upon  some  ground  entirely 
different  from  those  stated  in  the  opinion  of  the  Court  of  Civil  Appeals 
as  the  basis  of  its  decision  and  judgment. 

Concerning  cases  falling  within  this  first  class,  the  Supreme  Court, 
through  Judge  Gaines,  said: 

^'In  rejecting  an  application  for  a  writ  of  error,  we  approve  the 
result  of  the  case  as  determined  by  the  Court  of  Civil  Appeals,  but 
do  not  necessarilv  adopt  the  opinion.*'  Fleming  v.  Texas  Loan  Agency, 
87  Texas,  238,  26  L.  R.  A.,  250,  27  S.  W.,  126. 

To  the  same  effect  is  the  following,  also  from  this  court,  through 
Chief  Justice  Stayton,  in  an  earlier  case: 

'^hen  application  for  writ  of  error,  showing  a  case  in  which  this 
court  has  jurisdiction,  is  made,  all  the  questions  presented  by  it  are 
carefully  considered,  under  the  light  of  such  arguments  as  may  be 
filed ;  and  when  in  such  cases  an  application  is  refused,  this  is  in  effect 
a  decision  by  this  court  that  the  decision  of  the  Court  of  Civil  Appeals 
is  correct  in  its  result,  and  ordinarily  opinions  in  writing  are  not  given 
in  overruling  such  an  application,  even  though  we  may  not  concur  in 
all  the  reasoning  through  which  the  conclusion  of  the  court  is  reached.^' 
Brackenridge  v.  Cobb,  86  Texas,  448,  21  S.  W.,  1034. 

(2)  But,  on  the  contrary,  if,  although  the  decision  and  judgment 
of  the  Court  of  Civil  Appeals  are  plainly  erroneous,  the  applicant  for 
the  writ  of  error  is  not  in  position  to  complain — as,  for  instance,  where 
the  point  of  error  is  not  raised  in  the  application  to  the  Supreme  Court 
for  a  writ  of  error,  or  was  not  presented  to  the  Court  of  Civil  Appeals 
in  a  motion  for  a  rehearing  as  required  by  Rule  1  (c) — refusal  of  the 
writ  means,  ordinarily,  no  more  than  that  such  point  of  error  has  been 
waived  by  the  applicant,  and,  therefore,  can  not  be  considered  further 
by  the  Supreme  Court. 

The  truth  is  that  in  no  instance  does  a  refusal  by  the  Supreme  Court 
of  a  writ  of  error  necessarily  or  conclusively  carry  an  approval  by  that 
•court  of  the  opinion  of  the  Court  of  Civil  Appeals,  or  even  of  any  one 
or  more  of  the  grounds  or  reasons  given  in  its  opinion  in  support  of 
its  decision  and  judgment;  and,  in  numerous  instances,  refusal  of  the 
writ  of  error  results  from  failure  of  counsel  to  present,  at  all,  to  the 
Supreme  Court,  or  to  preserve,  bring  up  and  present  there  in  even 
■substantial  accordance  with  established  rules  of  practice,  some  one  or 
more  vital  and  controlling  issues,  upon  which,  but  for  such  failure,  the 
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Supreme  Court,  i^oubtless,  would  grant  the  writ  of  error,  and  ulti- 
mately, upon  submission  of  the  cause,  reverse  the  decision  and  judg- 
ment of  the  Court  of  Civil  Appeals. 

Consequently,  there  being  in  said  order  refusing  the  writ  of  error  in 
this  case  nothing  whatever  stating  or  indicating  the  cause,  or  reasons 
or  reason,  which  induced  the  Supreme  Court  to  refuse  the  writ,  said 
order  of  refusal,  upon  its  face,  and  unless  read  in  connection  with  the 
application,  which  does  not  go  into  our  court  reports,  amounts  to 
nothing  more  than  a  peremptory  refusal,  for  some  good  reasons  or 
reason,  not  indicated  by  the  Supreme  Court,  to  disturb  the  decision 
and  judgment  of  the  Court  of  Civil  Appeals;  and  such  reason,  pre- 
sumably, at  least,  may  involve  nothing  more  serious  than  some  failure 
upon  the  part  of  counsel  for  the  applicant  to  comply,  substantially,  with 
some  rule  of  practice  in  the  courts. 

Furthermore,  from  what  has  been  said  above,  it  follows  that  even 
when  said  order  refusing  the  writ  of  error  in  this  case  is  read  in  con- 
nection with,  and  in  the  light  of,  the  entire  application  for  the  writ, 
and  the  briefs  of  both  parties,  and  the  record  in  this  case,  and  the 
opinion  of  the  Court  of  Civil  Appeals,  the  utmost  legal  effect  of  such 
order  or  refusal  of  said  writ  is  to  declare  that,  in  the  unanimous 
opinion  of  the  Supreme  Court,  there  is  at  least  one  good  and  suflBcient 
legal  reason,  whether  stated  by  the  Court  of  Civil  Appeals  in  its 
opinion  or  not,  upon  which  the  decision  and  judgment  of  the  Court 
of  Civil  Appeals  should  be  assumed  to  rest,  and  that,  consequently, 
said  decision  and  judgment  should  be  left  undisturbed. 

Unquestionably  said  order  of  the  Supreme  Court  refusing  the  writ 
of  error  in  this  case  leaves  in  full  and  binding  force  and  effect  the 
decision  and  judgment  of  the  Court  of  Civil  Appeals  perpetuating  the 
injunction  against  the  payment  of  all  claims  against  the  State  which 
are  involved  in  this  appeal;  but  it  is,  likewise,  absolutely  certain  that 
in  no  reasonable  view  of  the  matter  can  said  order  of  refusal  by  the  . 
Supreme  Court  in  this  case  fairly  be  said  to  indicate  approval  of  the 
opinion  of  the  Court  of  Civil  Appeals,  as  a  whole,  or  of  any  particular 
ground  or  reason  set  forth  therein  in  support  of  said  decision  and 
judgment  of  that  court,  or  to  indicate  that  any  particular  claim  against 
the  State  involved  in  this  appeal  is  obnoxious  to  any  particular  section 
of  the  Constitution  of  Texas,  or  to  indicate  whether  the  hereinafter 
quoted  statute,  article  4342,  which  purports  to  authorize  the  Governor 
to  allow  and  approve  "deficiencies,^'  is,  in  whole  or  in  part,  valid  or 
unconstitutional. 

It  is  too  plain  to  be  denied  that  said  order  refusing  the  writ  of  error 
in  this  case  utterly  and  wholly  fails  to  indicate  the  opinion  or  views 
of  the  Supreme  Court,  or  of  any  member  thereof,  concerning  the  validity 
of  all  or  any  part  of  article  4342,  or  concerning  the  legal  effec*  of 
any  particular  section  of  said  Constitution  upon  any  of  said  claims 
against  the  State. 

In  short,  the  action  of  the  Supreme  Court,  and  the  only  order  made 
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by  it,  leaves  every  material  issue  in  this  case  in  nubibus,  in  so  far  as 
the  opinion  and  views  of  this  court  of  last  resort,  and  of  its  members,, 
are  concerned.     With  that,  for  my  own  part,  I  can  not  rest  content. 

The  record,  briefs,  and  printed  arguments  in  this  case,  and  its 
public  history,  alike  establish  the  facts  that  while  the  primary  pur- 
pose of  this  suit  was  to  restrain,  by  injunction,  the  issuance  of  State 
Treasury  warrants  in  final  payment  of  certain  claims  against  the  State, 
the  ultimate,  and  broader,  and  more  enduring  purpose  of  the  action  was 
to  obtain  from  the  courts,  including  this  court  of  last  resort,  a  definite 
opinion  disclosing  and  declaring  the  real  bearing  and  legal  effect  upon 
items  of  expense  such  as  those  involved  in  this  case,  of,  first,  not  merely 
some,  but  all  applicable  provisions  of  the  Constitution  of  Texas,  and, 
second,  the  provisions  of  Rev.  Stats.,  art.  4342,  relating  to  the  "allow- 
ance'^ of  "deficiency  appropriations,''  and  payment  thereunder;  and  that 
opinion  was  sought,  with  reference  to,  (a)  ordinary  biennial  appro- 
priations, and  (b)  "deficiency  allowances"  and  "deficiency  appropri- 
ations.*' 

A  careful  consideration  of  the  issues  presented,  and  of  the  opinion 
of  the  Court  of  Civil  Appeals  for  the  Fourth  Supreme  Judicial  Dis- 
trict, by  Chief  Justice  Fly,  187  S.  W.,  367,  rendered  June  14,  1916, 
has  impressed  very  strongly  upon  my  mind  these  thoughts: 

First.  The  decision  of  the  Court  of  Civil  Appeals  perpetuating  the 
injunction  granted  by  the  District  Court,  restraining  the  issuance  of 
State  Treasury  warrants  for  actual  payment  by  the  State  of  each  and 
all  of  the  items  of  expense  which  are  involved  in  this  appeal,  unques- 
tionably is  sound,  and  said  opinion  of  Judge  Fly  (excepting,  possibly, 
one  or  two  remarks  which  are  unimportant  in  so  far  as  the  decision  of 
this  case  is  concerned),  constitutes  an  able  and  unanswerable  exposition 
of  the  law  of  this  case,  as  far  as  said  opinion  goes;  but  it  does  not 
fully  cover  the  case  as  I  view  it. 

Second.  Sound  in  principle  and  well  settled  by  decisions  of  this 
court,  and  of  other  courts,  is  the  proposition  that  the  unconstitution- 
ality of  an  appropriation  bill  or  other  statute  need  not  be  pleaded, 
such  question  being  inherent;  and,  as  a  corollary,  when  such  question 
becomes  material  in  a  case  before  the  court,  it  is  the  duty  otf  that 
court  to  declare  such  appropriation  bill  or  other  statute  unconstitu- 
tional, in  whole  or  in  part,  as  the  case  may  be,  whenever  it  discovers 
such  unconstitutionality,  whether  the  same  has  been  pleaded  or  not; 
and  that,  of  course,  involves  and  applies  to  each  applicable  provision 
of  the  Constitution.  Thompson  v.  Houston,  31  Texas,  610;  Furman 
V.  Nichol,  8  Wall.,  44,  19  L.  Ed.,  370;  Townes'  Texas  Pleading,  2nd 
ed.,  p.  397. 

Third.  This  is  a  pioneer  case.  The  questions  involved  in  this  ap- 
peal may  affect,  very  materially,  future  financial  operations  of  our 
State  government,  involving  the  expenditure,  from  year  to  year,  of 
considerable  sums  of  money  from  the  State  Treasury,  derived  from 
taxation,  some  such  expenditures  to  be  made  out  of  biennial  "general 
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appropriations/*  and  some  through  "deficiency  allowances**  under  Bev. 
Stats.,  art.  4342,  seq.,  to  be  paid  out  of  some  "deficiency  appropri- 
ation" made  in  a  lump  sum,  before,  or  to  be  made  after,  the  "approval" 
by  the  Governor  of  such  "deficiency  allowance.** 

Consequently,  a  full  .expression  by  the  appellate  courts  upon  each  of 
the  questions  of  law  raised  in  this  appeal  might  prove  to  be  of  mate- 
rial assistance  to  the  co-ordinate  branches  of  the  government,  while 
failure  to  make  such  expression  upon  some  branch  of  the  case  as  pre- 
sented by  the  appeal,  or  upon  some  applicable  section  of  our  Constitu- 
tion, even  though  not  relied  upon  by  either  party  to  the  suit,  might  be 
misunderstood  or  misconstrued  as  holding,  by  implication  at  least,  that 
some  certain  sound  contention  made  in  support  of  the  prayer  for  in- 
junction is  without  merit,  or  that  such  section  of  said  Constitution 
does  not  inhibit  such  expenditures. 

Under  the  circumstances  of  the  case,  and  in  accordance  with  the 
general  practice  of  appellate  courts  in  other  States,  and  occasional  but 
long  established  precedents  in  this  court  in  cases  of  far  less  importance 
than  this  case,  it  seems  to  me  to  be  clear:  (1)  that  all  questions  of 
law  which  are  involved  in  this  appeal  should  be  both  considered  by 
the  appellate  courts  and  passed  upon,  explicitly,  definitely  and  expressly, 
in  some  written  opinion;  and  (2)  that  the  Supreme  Court,  as  the 
court  of  last  resort,  should  carefully  ramify  the  whole  subject,  and 
make,  in  some  form  or  fashion,  by  express  adoption  of  the  law  of  the 
case  as  set  forth  in  the  opinion  of  the  Court  of  Civil  Appeals,  or  other- 
wise, a  plain  and  definite  statement  of  its  own  views  and  opinion  upon 
every  issue  in  the  case,  thereby  setting  the  entire  matter  permanently 
at  rest.     Why  not? 

It  is  true  that,  in  cases  involving  two  or  more  separately  decisive 
issues,  appellate  courts  frequently  restrict  the  decision  to  only  one  or 
more  such  issues,  pretermitting  discussion  of  others;  but  it  seems  to 
me  that  to  prevent  (a)  the  necessity  of  recurring  appeals  of  the  same 
euit,  and  (b)  a  multiplicity  of  suits,  the  better  practice,  even  ordi- 
narily, time  permitting,  is  to  determine,  once  for  all,  every  material 
question  of  law  presented  upon  an  appeal;  and  especially  is  that  better 
practice  applicable  to  this  case  because  of  its  intrinsic,  fundamental, 
far-reaching  and  abiding  importance  in  the  transaction  of  the  fiscal 
affairs  of  our  State  government. 

It  is  true,  also,  as  above  indicated,  that,  generally,  in  refusing  a 
writ  of  error,  this  court  does  not  write  upon  the  questions  involved, 
but  contents  itself  with  a  mere  order  of  refusal,  such  as  has  been 
entered  in  this  case,  and  such  possible  implied  aflBrmance  of  the  result, 
in  the  particular  case,  announced  therein  by  the  Court  of  Civil  Appeals, 
and  without  thereby  approving,  in  terms,  or  even  by  necessary  impli- 
cation, the  course  of  reasoning  followed  by  that  court,  and  without 
implying  that  such  decision  by  the  Court  of  Civil  Appeals  is  not  sus- 
tainable upon  some  ground  or  grounds  other  than  those  stated  in  its 
opinion  in  the  case;  but  that  rule  rests  mainly  upon  the  idea  of  con- 
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serving  the  time  of  the  Supreme  Court,  and  to  that  rule,  and  even 
recently,  and  in  cases  of  comparatively  slight  importance,  there  have 
been  numerous  exceptions. 

For  the  reasons  stated  above,  this  case,  as  it  reaches  the  Supreme 
Court,  is,  in  my  estimation,  of  such  exceptional  nature  as  to  justify, 
if  not  require,  a  definite  expression  of  the  opinion  and  views  of  this 
court  of  last  resort. 

Just  here  it  may  not  be  inappropriate  to  say  that  because  of  the 
general  public  importance  of  this  case  the  motion  of  the  defendant  in 
error  to  "advance'*  action  of  this  court  upon  the  application  for  a 
writ  of  error  was  granted,  and  that  since  the  foregoing  was  written 
plaintiff  in  error  has  filed  in  this  court  his  motion  for  a  rehearing, 
containing  among  other  things,  the  following: 

"The  constitutional  questions  involved  in  this  case  have  never  be- 
fore been  presented  to  the  courts  of  this  State  for  determination.  We 
have  not  been  able  to  find  where  the  precise  question  has  come  before 
any  court.  .  .  .  The  decision  of  the  Court  of  Civil  Appeals,  in 
our  judgment,  is  erroneous,  but  if  it  should  be  held  that  that  decision 
properly  disposes  of  the  case,  the  questions  here  involved  are  so  im- 
portant that  they  should  be  decided  by  the  court  of  last  resort  as  a 
guide  to  future  Legislatures.  It  is  quite  evident  that  the  Legislature 
construes  the  Constitution  as  authorizing  the  appropriation  here  sought 
to  be  held  void.  .  .  .  Until  a  decision  is  handed  down  by  this  court 
fearlessly  and  fairly  dealing  with  the  law  questions  involved,  as  it  deals 
with  all  questions  coming  before  it,  such  appropriations,  no  doubt,  will 
be  continuously  made.  The  Legislature  and  the  people  at  large  are 
entitled  to  have  the  sections  of  the  Constitution  involved  construed  by 
this  court  and  the  power  of  the  Legislature  defined  for  their  future 
guidance  in  the  event  this  court  is  of  the  opinion  that  the  appropri- 
ations in  controversy  are  invalid.*' 

Entertaining,  as  I  do,  the  ideas  hereinabove  stated  by  me,  and  im- 
pelled by  a  persistent  sense  of  duty  in  the  premises,  and  pursuant  to 
my  said  notation  in  said  order  of  this  court  refusing  the  writ  of  error, 
but  speaking  strictly  for  myself  alone,  I  state,  below,  the  essential 
facts,  and  record  therewith  my  views  concerning  the  law  of  this  case. 

Those  views  will,  I  trust,  be  found  to  be  in  harmony  with  my  long 
entertained  views  concerning  the  legal  effect  of  certain  provisions  of 
our  State  Constitution,  as  indicated  by  my  dissenting  opinion,  filed 
in  the  year  1914,  in  Dallas  County  v.  Lively,  106  Texas,  364,  167 
S.  W.,  219,  wherein  this  court  held  that  a  county  commissioners  court 
legally  may  make  an  order  increasing  the  salary  of  a  county  judge 
relate  back  to,  and  become  operative  from,  a  previous  date. 

The  general  appropriation  bill  passed  by  the  Thirty-third  Legislature, 
General  Laws  1913,  1  S.  S.  S.,  carried,  at  page  113,  the  following  items : 
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^'mansion  and  grounds. 

^Tor  Governor's  Mansion,  including  repairs 
and  remodeling  of  Mansion,  improve- 
ments of  grounds  surrounding  the  Man- 
sion, including  repairs  and  improve- 
ments to  Mansion  and  grounds  and  the 
necessary  labor  to  care  for  same,  to  be 
expended  in  two  years $12,000  00 

^TLiabor  and  employes  at  Mansion 1,000  00        $  1,000  00 

^Tuel,  lights,  water,  ice,  groceries  and  in- 
cidentals         2,000  00  2,000  00 

Total   $15,000  00        $  3,000  00 

*^The  appropriations  herein  provided  for  the  executive  oflSce  and 
Mansion  grounds  are  to  be  construed  as  the  maximum  sums  to  be  ap- 
propriated to  and  for  the  several  purposes  named  herein,  and  no  ex- 
penditures shall  be  made,  nor  shall  any  obligations  be  incurred  which, 
added  to  the  actxial  expenditures,  will  exceed  the  amounts  herein  appro- 
priated for  either  of  the  said  purposes,  except  under  the  provisions 
provided  for  in  article  4342  of  chapter  2,  title  65,  of  the  Revised  Civil 
Statutes  of  1911.^' 

That  statute  is  as  follows: 

"All  heads  of  departments,  managers  of  State  institutions  or  other 
persons  intrusted  with  the  power  or  duty  of  contracting  for  supplies, 
or  in  any  manner  pledging  the  credit  of  the  State  for  any  deficiency 
that  may  arise  under  their  management  or  control,  shall,  at  least  thirty 
days  before  such  deficiency  shall  occur,  make  out  a  sworn  estimate  of 
the  amount  necessary  to  cover  such  deficiency  until  the  m.eeting  of  the  '' 
next  Legislature;  and  such  estimate  shall  be  immediately  filed  with 
the  Governor  of  the  State,  who  shall  thereupon  carefully  examine  the 
flame  and  approve  or  disapprove  the  same  in  whole  or  in  part.  When 
such  deficiency  claim,  or  any  part  thereof,  has  been  so  approved  by 
the  Governor  he  shall  endorse  his  approval  thereon,  designating  the 
amount  and  items  thereof  approved  and  the  items  disapproved,  and 
file  the  same  with  the  Comptroller;  and  the  same  shall  be  authority 
for  the  Comptroller  to  draw  his  deficiency  warrant  for  so  much  thereof 
as  may  be  approved;  but  no  claim,  or  any  part  thereof,  shall  be  al- 
lowed or  warrants  drawn  therefor  by  the  Comptroller,  or  paid  by  the 
Treasurer,  unless  such  estimate  has  been  so  approved  and  filed.  If 
there  is  a  deficiency  appropriation  sufficient  to  meet  such  claim,  then 
a  warrant  shall  be  drawn  therefor  and  the  same  shall  be  paid;  but, 
if  there  is  no  such  appropriation,  or  if  such  appropriation  be  so  ex- 
hausted that  it  is  not  sufficient  to  pay  such  deficiency  claim,  then  a 
deficiency  warrant  shall  issue  therefor;  and  such  claim  shall  remain 
unpaid  until  provision  be  made  therefor  at  some  session  of  the  Legis- 
lature thereafter;  provided,  that  the  provisions  of  this  section  (article) 
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shall  not  apply  to  fees  and  dues  for  which  the  State  may  be  liable 
nnder  the  general  laws;  provided  further,  when  any  injury  or  damage 
shall  occur  to  any  public  property  from  flood,  storm  or  any  unavoid- 
able cause,  the  estimate  may  be  filed  at  once,  but  must  be  approved  by 
the  Governor  as  provided  in  this  section  (article)." 

The  above  quoted  General  Appropriation  Act  is  not  germane  to  any 
issue  in  this  case,  unless  and  except  as  it  may  serve  as  a  predicate  for 
the  hereinafter  mentioned  "deficiency  allowance"  which  was  made  by 
the  Governor  on  December  14,  1914,  and  for  the  hereinafter  mentioned 
"deficiency  appropriation"  of  $1500  which  was  made  by  the  Legis- 
lature "for  the  year  ending  August  31,  1915 " 

To  supplement  said  general  appropriation  of  $2000  for  "fuel,  lights, 
water,  ice,  groceries  and  incidentals"  for  the  year  ending  August  31, 
1915,  which,  it  was  found,  was  about  to  become  exhausted,  there  was 
made,  approved  by  the  Governor,  and  filed  with  the  Comptroller,  on 
December  14,  1914,  an  estimate,  or  "application  for  an  approved  de- 
ficiency," of  $1500  for  the  payment  of  accounts  against  said  $2000 
appropriation;  and  all  that  seems  to  have  been  done  substantially  in 
compliance  with  the  requirements  of  article  4342. 

Thereafter,  and  during  the  fiscal  year  ending  August  31,  1915,  said 
entire  original  "general  appropriation"  of  $2000  having  been  expended, 
the  Governor  who  went  out  of  office  on  January  19,  1915.  and  his  suc- 
cessor, respectively,  incurred  certain  expenses,  as  shown  below,  and 
for  said  items  of  expense,  and  in  pursuance  of  the  provisions  of  article 
4342,  and  by  reason  of  said  "approved  deficiency"  of  $1500,  the  Comp- 
troller issued  certain  "deficiency  warrants,"  which  were  not  paid 
promptly  because  there  happened  to  be  then  in  the  State  Treasury  no 
money  which  had  been  appropriated  for  the  purpose  of  paying  allowed 
deficiencies.    Those  warrants  were  outstanding  when  this  suit  was  filed. 

After  issuance  of  said  "deficiency  warrants,"  and,  apparently,  in  part, 
at  least,  for  their  protection,  the  Thirty-fourth  Legislature,  during  its 
regular  session, 'by  "An  Act  to  make  appropriations  to  cover  author- 
ized deficiencies,  ...  for  the  year  ending  August  31  1915,"  (Acts 
1915,  p.  13),  made  a  "deficiency  appropriation,"  as  follows:  'Tor 
Governor's  Mansion :  Water,  fuel,  lights,  etc.,  $1500" ;  and  thereon  the 
main  issue  in  this  case  must  turn. 

That  Act  was  approved  February  12,  1915,  and  on  that  day  Middle- 
ton,  a  citizen  and  taxpayer  of  this  State,  filed  in  the  District  Court  of 
Travis  Countj^,  Fifty-third  Judicial  District,  this  suit  against  Terrell, 
as  Comptroller  of  Public  Accounts,  for  an  injunction  restraining  him, 
generally,  from  issuing  State  Treasury  warrants  against  said  "deficiency 
appropriation"  of  $1500,  in  final  payment  of  claims  against  the  State 
of  Texas,  including  those  for  which  said  outstanding  "deficiency  war- 
rants" had  been  issued. 

As  grounds  for  such  injunction  the  taxpayer  alleged  that  such  "de- 
ficiency appropriation"  was  "an  attempt  to  increase -the  compensation 
of  the  Governor,"  and,  therefore,  was  violative  of  section  5  of  article  4, 
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of  the  Constitution  of  Texas,  hereinafter  quoted.    A  temporary  injunc- 
tion, as  prayed  for,  waa  granted,  after  which  the  action  seems  to  have 
been  narrowed  to  only  the  specific  items  of  expense  hereinafter  enu- 
merated. 
As  grounds  for  injunction,  Middleton  pleaded: 

(1)  That  the  specific  items  of  expense  complained  of  were  not  em- 
braced by  said  items  in  said  "deficiency  appropriation'*  Act  of  1915, 
reading,  "For  Governor's  Mansion:     Water,  fuel,  lights,  etc.,  $1500/^^ 

(2)  That  said  items  of  expense  were  for  private  and  individual 
purposes,  and  not  for  the  public  good,  and,  even  if  embraced  by  said 
items  in  said  "deficiency  appropriation"  Act,  are,  nevertheless,  in  direct 
contravention  of  the  following  provisions  of  the  Constitution  of  Texas : 

(a)  "He  (meaning  the  Governor)  shall,  at  stated  times  receive  aa 
compensation  for  his  services  an  annual  salary  of  four  thousand  dollars, 
and  no  more,  and  shall  have  the  use  and  occupation  of  the  Govemor'& 
Mansion,  fixtures,  and  furniture.*'     Sec.  5  of  art.  4. 

(b)  ^Taxes  shall  be  levied  and  collected  by  general  laws  and  for 
public  purposes  only."     Sec.  3  of  art.  8. 

(c)  "All  free  men,  when  they  form  a  social  compact,  have  equal 
rights,  and  no  man,  or  set  of  men,  is  entitled  to  have  exclusive  separate 
public  emoluments,  or  privileges,  but  in  consideration  of  public  services.'* 
Sec.  3  of  art.  1. 

(d)  'The  Legislature  shall  provide  by  law  for  the  compensation  of 
all  officers,  servants,  agents  and  public  contractors,  not  provided  for  in 
this  Constitution,  but  shall  not  grant  ...  by  appropriation  or 
otherwise  any  amount  of  money  out  of  the  Treasury  of  the  State,  to 
any  individual,  on  a  claim,  real  or  pretended,  when  the  same  shall  not 
have  been  provided  for  by  pre-existing  law,  nor  employ  anyone  in  the 
name  of  the  State,  unless  authorized  by  pre-existing  law."  Sec.  44 
of  art.  3. 

(e)  "The  Legislature  shall  not  have  the  right  to  levy  taxes  or 
impose  burdens  upon  the  people,  except  to  raise  revenue  sufficient  for 
the  economical  administration  of  the  government,  in  which  may  be 
included  the  following  purposes:  .  .  .  The  payment  of  all  officers, 
agents  and  employes  of  the  State  government,  and  all  incidental  ex- 
penses connected  therewith."     Sec.  48  of  art.  3. 

(f)  'TTo  debt  shall  be  created  by  or  on  behalf  of  the  State,  except 
to  supply  casual  deficiencies  of  revenue,  defend  the  State  in  war,  or 
pay  existing  debt;  and  the  debt  created  to  supply  deficiencies  in  the 
revenue  shall  never  exceed,  in  the  aggregate  at  any  one  time,  two  hun- 
dred thousand  dollars."     Sec.  49  of  art.  3. 

(g)  "The  Legislature  shall  have  no  power  to  give  or  lend,  or  to 
authorize  the  giving  or  lending,  of  the  credit  of  the  State  in  aid  of,  or 
to,  any  person,  association  or  corporation,  whether  municipal  or  other; 
or  to  pledge  the  credit  of  the  State,  in  any  manner  whatsoever,  for 
the  pajnnent  of  the  liabilities,  present  or  prospective,  of  any  individual, 
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association  of  individuals,  municipal  or  other  corporation  whatsoever/' 
Sec.  60  of  art.  3. 

(h)  "The  Legislature  shall  have  no  power  to  make  any  grant,  or 
authorize  the  making  of  any  grant,  of  public  money  to  any  individual, 
association  of  individuals,  municipal  or  other  corporation  whatsoever.^' 
Sec.  51  of  art.  3. 

(i)  '^0  appropriation  for  private  or  individual  purposes  shall  be 
made.''     Sec.  6  of  art.  16. 

The  Comptroller  excepted  to  the  sufficiency  of  Middleton's  petition 
upon  these  grounds: 

(a)  That  the  action  of  the  Legislature,  in  holding  said  indebted- 
ness legal  and  in  providing  for  payment  thereof,  is  not  subject  to  re- 
view by  the  courts. 

(b)  That  because  Middleton  has  no  interest  in  this  suit  other  than 
as  a  taxpayer  in  common  with  others  similarly  situated  he  can  not 
maintain  this  action. 

(c)  That  this  suit  is  one  against  the  State  of  Texas,  which  is  not 
shown  to  have  consented  to  be  sued. 

(d)  That  the  suit  is  not  within  the  jurisdiction  of  the  District 
Court. 

The  Comptroller  further  answered,  averring,  among  other  things,  in 
substance : 

(1)  That  said  expenses  were  incurred  by  the  Governor,  not  for 
private,  but  for  public  purposes;  that  all  commodities  and  things  pur- 
chased, as  set  forth  in  plaintiff 's  petition,  were  included  in  either  the 
furniture  or  the  fixtures  of  the  mansion  and  grounds,  or  for  "fuel,  light, 
water,  ice,  groceries,  and  incidentals  for  the  Governor's  mansion  and 
grounds";  that  said  general  appropriation  of  $2000  was  made  and  ex- 
hausted, and  that  said  "deficiency  allowance"  of  $1500  was  approved 
by  the  Governor  and  filed  with  the  Comptroller,  by  authority  of  Re- 
vised Statutes,  4342,  all  as  hereinabove  stated;  and  that,  consequently, 
all  of  the  items  of  expense  in  controversy  constituted  valid  indebted- 
ness and  legal  claims  against  the  State,  and  were  so  prior  to  the 
passage  of  said  "deficiency  appropriation"  Act  approved  February  12, 
1915,  appropriating  said  item  of  $1500;  that  payment  by  the  Legis- 
lature of  said  indebtedness  is  authorized  by  said  provisions  of  section 
49  of  article  3  of^our  State  Constitution;  and  that,  unless  restrained, 
he  would  issue  State  Treasury  warrants  for  the  final  payment  of  said 
items  of  expense  in  controversy. 

(2)  That  as  matters  of  law,  of  custom,  and  of  equity,  the  State 
should  pay  said  items  of  expense. 

Thereupon,  Middleton  pleaded  that,  if  said  article  4342  is  to  be 
construed  as  authorizing  the  incurring  of  said  items  of  expense  as 
debts  against  the  State,  that  statute  is  void  as  contravening  each  of 
the  foregoing  provisions  of  said  Constitution. 

Upon  the  trial,  which  was  without  a  jury,  the  District  Court  dis- 
solved said  temporary  injunction  in  part  and  perpetuated  it  in  part. 
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The  items  of  expense  as  to  which  the  temporary  injunction  was  dis- 
solved was  as  follows: 

Four  claims  for  water  and  light;  one  claim  for  gas  heater,  cooking 
vessels  and  dishes;  one  claim  for  matting,  carpets,  and  fixtures;  one 
claim  for  cleaning  flues;  and  two  claims  for  telephone  service.  As  to 
them  no  appeal  was  taken. 

The  items  of  expense  as  to  which  the  injunction  was  so  perpetuated, 
and  appeal  taken,  were  as  follows: 

1-16-1915— Driskill    Hotel,   punch $  76  50 

1-16-1915 — Driskill  Hotel,  chicken  salad,  olives,  Saratoga  flakes, 
almonds  and  cases,  coffee,  mints,  sugar,  lettuce, 

waiters,  cooks  and  helpers 152  40 

1-18-1915 — Tobin's    Book    Store,    invitations,    correspondence 

cards,  envelopes    * 53  50 

12-3-191 4^Achilles  &  Co.,  groceries 98  90 

1-16-1915 — Maerki's  Bakery,  groceries 14  20 

1-1 7-191  S^Excelsior  Meat  Market,  meats,  etc 12  00 

1-11-1915 — Bryant  Bros.,  horseshoeing 2  50 

12-1-1914 — W.  J.  Forster,  dealer  in  fruits  and  vegetables,  char- 
acter of  articles  not  stated 13  90 

1-1-1915 — W.  J.  Forster,  character  of  articles  not  stated 15  05 

2-1-1915 — Consumers  Fuel  and  Ice  Co.,  coal  furnished   Gov- 
ernor's mansion  in  January 21  25 

2-1-1915— W.  J.  Forster,  "at  different  dates  from  January  18th 

to  30th,  inclusive,''  character  of  articles  not  stated       5  70 

Total    $465  90 

The  foregoing  claims,  it  seems,  were  the  only  ones  for  which  de- 
ficiency warrants  had  been  issued  against  said  "deficiency  allowance" 
of  $1500.  Plaintiff's  amended  petition  prayed  that  payment  of  all 
those  claims  be  restrained  by  injunction. 

From  so  much  of  said  judgment  of  the  District  Court  as  perpetuated 
«aid  injunction  as  to  said  designated  items  of  expense  the  Comptroller 
appealed  to  the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judi- 
cial District,  from  which,  in  equalizing  the  dockets,  the  cause  was  trans- 
ferred to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  at  San 
Antonio,  and  that  court  decided  the  case  against  him ;  whereupon,  after 
his  motion  for  a  rehearing  had  been  overruled,  he  filed  said  applica- 
tion to  the  Supreme  Court  for  a  writ  of  error,  which  application  was 
overruled,  as  above  stated. 

The  Court  of  Civil  Appeals  held,  in  substance: 

(1)  That  a  taxpaying  citizen  may  maintain  a  suit  to  restrain  a 
State  officer  froiji  performing  illegal,  unauthorized  and  unconstitu- 
tional acts,  such  as  issuing  State  Treasury  warrants  calling  for  the 
illegal  disbursement  of  State  funds,  thereby  increasing  the  taxpayers' 
burdens. 
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The  holding  was  correct.  City  of  Austin  v.  McCall,  95  Texas,  565, 
68  S.  W.,  791;  Crajnpton  v.  Zabriskie,  101  U.  S.,  609,  25  L.  E^.,  1070; 
3  Ann.  Cas.,  1014. 

(2)  That  when  a  State  oflRcer  acts,  in  such  instances,  without  legal 
authority,  he  is  not  acting  for  or  in  the  interests  o^  the  State,  and  a 
suit  like  this,  against  him,  is  not,  in  effect,  a  suit  against  the  State. 

That  holding  is  undoubtedly  sound,  on  principle  and  on  authority. 
United  States  v.  Lee,  106  U.  S.,  196,  27  L.  Ed.,  171 ;  Osbom  v.  Bank, 
9  Wheat.,  738,  6  L.  Ed.,  204;  Conley  v.  Daughters  of  the  Eepublic, 
106  Texas,  80,  151  S.  W.,  877.  The  question  is  treated  exhaustively 
in  decisions  cited  in  briefs  in  Stephens  v.  Texas  &  P.  Ry.  Co.,  100 
Texas,  177,  involving  the  Railway  Gross  Receipts  Act  of  1905. 

(3)  That  the  District  Court  has  jurisdiction  over  a  suit  of  this 
character,  the  action  being,  not  in  the  nature  of  a  mandamus  to  com- 
pel performance  of  public  duty,  but  for  injunction  to  restrain  per- 
formance of  an  act  which  is  inhibited  by  our  State  Constitution. 

That  the  proposition  is  sound  is  too  clear  for  argument,  and  to  that 
effect  are  the  decisions  in  previous  cases.  Const,  of  Texas,  art.  5,  sec. 
8;  Rev.  Stats.,  art.  4643;  Kaufman  County  v.  McGaughey,  3  Texas 
Civ.  App.,  655,  21  S.  W.,  261 ;  Sterrett  v.  Gibson,  168  S.  W.,  16. 

(4)  That  even  though  the  Legislature  may  have  recognized  the 
claims  or  expenses  in  question  as  valid  claims  against  the  State,  and 
appropriated  money  with  which  to  pay  them,  such  legislative  action  is 
not  conclusive  or  binding  upon  the  courts,  and  will  not  deter  them 
from  holding  such  appropriation  unconstitutional  and  void,  and  re- 
straining issuance  of  State  Treasury  warrants  in  payment  of  such  claims. 

The  contention  of  the  Comptroller  upon  that  point  is  absurd,  be- 
cause necessarily  it  rests  upon  the  view  that  whenever  there  is  a  clash 
between  a  statute  enacted  by  the  Legislature  and  the  Constitution  of 
Texas  the  latter  must  yield  to  the  former. 

The  practical  effect  would  be  to  make  the  will  of  the  Legislature, 
each  member  of  which  is  required  to  take  an  oath  to  support  the  Con- 
stitution, superior  to  the  will  of  the  entire  people  as  plainly  expressed 
in  their  social  compact. 

In  the  exercise  of  powers  not  inhibited  by  the  Constitution  of  the 
United  States  or  by  tiie  Constitution  of  Texas  our  Legislature  is,  in- 
deed, supreme;  but  its  powers  do  not  really  transcend  the  restrictions 
imposed  by  the  people  themselves  in  the  organic  law  of  the  State. 

Well  was  it  said  by  the  Supreme  Court  of  the  United  States,  in  the 
noted  case  of  United  States  v.  Lee,  supra:  "No  man  in  this  country 
is  so  high  that  he  is  above  the  law.  No  officer  of  the  law  may  set  that 
law  at  defiance  with  impunity.  All  the  officers  of  the  government, 
from  the  highest  to  the  lowest,  are  creatures  of  the  law,  and  are  bound 
to  obey  it*' ;  and,  by  way  of  application,  it  is  pertinent  to  add  here,  that, 
as  related  to  provisions  of  a  statute  conflicting  therewith  our  State 
Constitution  is  our  supreme  law,  which  the  courts  are  ordained  to  con- 
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stme  and  uphold.  Cooley,  Const.  Lim.,  T'th  ed.,  p.  228;  Leiber,  Civil 
Liberty  and  Self-government 

Consequently,  whenever,  in  a  pending  ease,  such  a  clash  is  presented 
for  adjudication  by  the  courts,  their  duty  is  plain:  manifestly  they 
can  not  uphold  both  the  invalid  statute  and  the  Constitution ;  they  must 
uphold  the  latter  as  paramount,  both  because  it  is  the  solemnly  de- 
clared will  of  the  whole  people,  and  because  each  member  of  the  judi- 
ciary has  sworn  to  support  it,  even  though  the  meager  maximum  of 
compensation  fixed  therein  for  the  Chief  Executive  of  this  great  com- 
monwealth may  be  glaringly  inadequate  under  present  conditions. 

Always  reluctantly,  yet  independently,  that  power  has  been  exercised, 
and  that  duty  has  been  performed,  by  the  courts  of  Texas,  in  cases  too 
numerous  to  mention  here. 

Indeed,  upon  that  doctrine,  as  announced  by  the  illustrious  Chief 
Justice  Marshall,  in  behalf  of  the  Supreme  Court  of  the  United  States, 
in  Marbury  v.  Madison,  1  Cranch.,  137,  were  laid  the  very  founda- 
tions of  our  State  government;  and  upon  that  cornerstone  rest,  ulti- 
mately, the  rights  end  liberties  of  the  people, — secure,  let  us  hope,  from 
either  inadvertent  or  intentional  encroachments  of  the  legislative  or  of 
the  executive  department,  or  both  combined. 

(5)  That  the  Constitution  of  Texas  neither  authorizes  nor  permits 
the  Legislature  to  appropriate  moneys  from  the  State  Treasury  for  the 
purchase,  for  the  Governor,  of  any  of  the  various  above  enumerated 
articles  and  things  for  which  said  "deficiency  warrants"  were  so  issued. 

That  is  the  very  marrow  of  said  decision;  and  from  that  conclusion 
there  is,  within  the  entire  realm  of  reason,  no  possible  avenue  of  escape. 
In  support  thereof  Judge  Fly  cites  three,  and  only  three,  sections  of 
said  Constitution^  towit,  section  5  of  article  4,  section  6  of  article  16, 
and  section  50  of  article  3,  supra;  but  clearly  they  would  be  enough 
if  there  were  none  other  of  similar  import  and  legal  effect. 

"Compensation,"  as  used  in  said  section  5,  evidently  was  employed  in 
its  generic  sense.  For  a  discussion  of  "compensation,*^  as  employed  in 
said  Constitution,  see  my  dissenting  opinion  in  Dallas  County  v.  Lively, 
supra.  Sec,  also,  State  v.  Haldeman,  163  S.  W.,  1020.  The  declara- 
tion that  the  "compensation"  of  the  Governor  for  his  services  shall  be 
"an  annual  salary  of  four  thousand  dollars,"  clearly  indicates  a  pur- 
pose to  restrict  such  compensation  to  that  amount;  the  added  clause, 
"and  no  more,"  firmly  rivets  said  meaning  of  the  preceding  declaration; 
and  the  next  following  provision,  "and  shall  have  the  use  and  occu- 
pation of  the  Governor's  mansion,  fixtures,  and  furniture,"  being  in 
the  nature  of  a  proviso,  or  special  exception,  makes  too  plain  for  fur- 
ther argument  the  express  determination  rigidly  to  limit  legislative 
power  and  authority  to  vote  to  the  Chief  Executive  any  additional  com- 
pensation or  largess  whatsoever. 

Thereby  the  framers  of  the  Constitution,  and,  by  their  votes  in  adopt- 
ing it,  tjie  great  body  of  the  people  themselves,  unmistakably  defined 
and  plainly  marked  the  ultimate  boundaries  of  legislative  authority  in 
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that  direction ;  and  athwart  that  way,  hereafter,  will  stand  said  luminous 
opinion  of  Chief  Justice  Fly. 

Reinforcing  the  specific  provisions  of  said  section  5  of  article  4, 
which  deal  specifically  with  the  "compensation^'  of  the  Governor,  are 
the  above  quoted  "limitations^^  of  section  50  of  article  3,  and  also  the 
"general  provisions''  of  section  6  of  article  16,  upon  which,  also,  Judge 
Ply  relies.  Those  ^limitations"  and  also  those  "general  provisions'' 
relating  to  the  powers  of  government  certainly  aid  in  developing  the 
spirit  and  genius  of  our  Constitution,  in  accord  with  the  views  herein 
expressed;  and  that  is  true,  likewise,  of  each  of  the  other  foregoing 
quotations  from  that  instrument. 

Together  they  form  a  remarkable  setting  for,  and  lift  into  dazzling 
prominence,  the  sharp  restrictions  upon  legislative  authority  which  are 
mounted  in  paid  section  5  of  article  4. 

When  so  construed  all  of  said  provisions  of  the  Constitution  and  all 
other  pertinent  provisions  of  that  somewhat  old-fashioned  but  humanly 
sacred  document  blend  into  one  white  light  of  harmony;  whereas,  if 
said  provisions  of  section  5  of  article  4,  either  by  themselves  or  in 
connection  with  the  foregoing  provisions  of  section  49  of  article  3,  be 
construed  as  authorizing  or  even  as  permitting  payment,  from  the 
State  Treasury,  of  the  items  of  expense  covered  by  said  permanent  in- 
junction, the  eflEect  is  to  introduce  serious  discord,  and  becloud  our 
vision,  as  to  the  purpose,  meaning  and  legal  effect  of  our  Constitution, 
as  a  whole,  in  relation  to  such  items  of  expense. 

(6)  That  the  items  of  expense  here  involved  do  not  come  within 
the  "exceptions"  of  section  49  of  article  3. 

That  holding  appeals  to  my  mind  as  sound.  Upon  that  point,  and 
hereinafter,  I  will  state  my  views  more  fully. 

(7)  That  even  though,  ordinarily,  the  expression  "etc.,"  as  used  in 
said  "deficiency  appropriation"  Act,  may  be  broad  enough  to  include 
the  items  of  expense  here  in  controversy,  those  items  of  expense  were 
not  for  "Governor's  Mansion,"  and,  consequently,  are  not  within  the 
terms  of  said  "deficiency  appropriation." 

The  effect  of  that  holding,  in  which  I  concur,  is  to  establish  an 
added  ground  for  said  permanent  injunction,  without  disposing  of  the 
other  questions  in  the  case.  Just  here  I  will  add  that  I  do  not  con- 
sider the  expression  "etc."  specific  within  the  meaning  of  section  6  of 
article  8  of  said  Constitution,  seq.  State  v.  Wallichs,  Auditor,  12 
Neb.,  407,  UN.  W.,  860. 

(8)  That  custom  and  usage,  even  when  sanctioned  by  both  legis- 
lative and  executive  approval,  and  however  long  continued  can  not  jus- 
tify or  excuse  palpable  violations  of  plain  and  unambiguous  inhibitions 
and  restrictions  set  out  in  the  Constitution  of  Texas. 

Mere  statement  of  that  proposition  establishes  its  correctness  on 
principle,  and  abundant  and  eminent  authorities  support  it.  Cooley, 
Const.  Lim.,  7th  ed.,  p.  106.  The  "claims"  or  expenses  in  controversy 
involve  no  "rule  of  property." 
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To  the  Comptroller's  contention  that  the  State  should  pay  said 
"claims''  or  expense  because  "equity"  so  requires,  it  may  be  answered 
that  every  claimant  must  be  presumed  by  the  courts  to  have  been  warned, 
in  advance,  by  the  Constitution  of  this  State  that  all  such  purchases 
and  employments  on  the  alleged  credit  of  the  State  were  wholly  un- 
authorized, wrongful  and  illegal,  and  that,  under  its  present  Con- 
stitution the  State  will  not  and  can  not  pay  any  such  "claim"  or 
expense. 

It  has  long  been  clearly  and  firmly  settled  by  numerous  well  con- 
sidered decisions  of  various  appellate  courts  of  this  State,  including 
the  Supreme  Court,  that  the  rules  of  equity  which,  under  such  circum- 
stances, might  impel  an  individual  to  pay  all  of  said  claims,  justly 
or  legally  can  not  control  the  action  of  those  "invested  with  the  powers 
of  government"  to  the  extent  of  inducing  them  to  ignore  and  disobey 
and  defy  perfectly  plain  and  mandatory  provisions  of  the  Constitution 
of  this'^State.  State  v.  Wilson,  71  Texas,  291,  9  S.  W.,  155;  State 
v.  Haldeman,  163  S.  W.,  1020;  Nichols  v.  State,  11  Texas  Civ.  App., 
327,  32  S.  W.,  452;  Ketner  v.  Eogan,  95  Texas,  559,  68  S.  W.,  774. 

I  come  now  to  certain  features  of  this  case  which  seem  to  have 
been  either  overlooked  or  not  fully  developed.  I  allude  to  section  6 
of  article  8,  and  sections  49  and  44  of  article  3,  of  our  Constitution, 
considered  separately,  and  in  connection  with  each  other,  and  also  in 
connection  with  Eevised  Statutes,  article  4342,  supra. 

Said  section  6  of  article  8,  which  seems  to  have  been  entirely  over- 
looked in  this  case,  and  also  in  the  enactment  of  article  4342,  provides : 

"No  money  shall  be  drawn  from  the  Treasury  but  in  pursuance  of 
specific  appropriations  made  by  law"  As  to  the  meaning  of  "specific 
appropriations,"  see  Terrell  v.  Sparks,  Treasurer,  104  Texas,  191.  That 
term,  in  the  singular  number,  as  used  in  like  article  3  of  the  Consti- 
tution of  Nebraska,  aptly  was  declared  by  the  Supreme  Court  of  that 
State  to  mean  "a  particular,  a  definite,  a  limited,  and  a  precise  appro- 
priation." State  V.  Wallichs,  Auditor,  12  Neb.,  407.  That  court  also 
held:  "A  specific  appropriation  is  one  expressly  providing  funds  for 
a  particular  purpose."  State  v.  Wallichs,  Auditor,  15  Neb.,  609,  11 
N.  W.,  860.  See.  also,  Stratton  v.  Green,  45  Cal.,  149,  as  to  the 
meaning  of  that  term  in  a  statute,  ^^y  law"  plainly  means  by  a 
formal  "Act"  of  the  Legislature.  This  will  be  applied  to  article  4342 
further  on. 

Special  attention  is  hereby  directed  to  the  broad  and  biting  pro- 
visions of  section  49  of  article  3,  supra,  relating  to  the  creation  of 
"debts,"  ^T)y  or  on  behalf  of  the  State,"  to  which  provision  the  Comp- 
troller points  as  the  permissive  basis  of  legislative  powers  in  this  case. 

Certainly  none  of  said  items  of  expense  possibly  can  fall  within  any 
of  the  "exceptions"  set  out  in  section  49,  unless  it  be  the  fifth,  which 
permits  the  "creation"  of  a  "debt"  to  pay  an  "existing  debt."  However, 
the  precise  contention  of  the  Comptroller  is,  that  when  the  Legislature 
actually  made  said  "deficiency  appropriation"  of  $1500,  said  "deficiency 
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allowance^'  of  December  14,  1914,  already  had  been  made  by  the  Gov- 
ernor, and  said  items  of  expense  already  had  been  incurred  thereunder 
and  that,  consequently,  said  "claims,"  based  upon  said  items  of  ex- 
pense, were,  at  date  of  said  ''deficiency  appropriation/'  "existing  debts'* 
within  the  meaning  of  section  49  of  article  3,  and,  for  that  reason,  were 
within  the  implied  permissive  right  of  the  Legislature  to  appropriate 
money  in  payment  thereof. 

To  all  that,  one  good  and  sufficient  answer,  couched  in  general  terms, 
is,  that  when  the  Ijegislature  came  to  pay  said  claims,  or  items  of 
expense,  not  one  of  them  constituted  a  valid  "existifng  debt"  against  the 
State.     In  support  of  that  conclusion  many  good  reasons  may  be  ad-* 
duced:  and  among  them  I  set  down  the  following: 

(a)  "Existing  debf'  in  section  49  includes,  it  seems  to  me,  pri- 
marily,  only  such  debts  as  were  in  existence  when  said  Constitution 
was  adopted,  and,  secondarily^  certainly  nothing  more  than  renewals  of 
such  "existing  debt"  and  renewals  of  "debts"  to  be  created  in  future, 
but  falling  within  some  of  the  other  four  exceptions  enumerated  in 
section  49 ;  and  the  claims  or  items  of  expense  here  in  controversy  were 
not  in  any  of  those  classes.  I  regret  that  I  have  not  had  time  for 
tracing,  historically,  the  meaning  of  "existing  debt"  as  used  in  sec- 
tion 49. 

(b)  Said  "claims"  were  repugnant  to  section  5  of  article  4,  as 
above  shown,  and  to  section  44  of  article  3,  for  reasons  hereinafter 
stated,  to  say  nothing  of  any  other  section  of  said  Constitution.  Surely 
the  Constitution  makers  did  not  intend,  by  one  section,  to  authorize 
or  permit  payment  of  claims  which,  in  practical  effect,  increase  the 
Governor's  compensation  beyond  the  maximum  limit  fixed  by  another 
section,  especially  when  such  claims  had  been  incurred  without  having 
been  provided  for  by  any  valid  pre-existing  law,  as  required  by  still 
another  section. 

(c)  The  inhibition  in  section  49  is  leveled  primarily  against  the 
payment  of  prohibited  "debts,"  ^T)y  or  on  behalf  of  the  State," — a  fact 
which  said  contention  of  the  Comptroller  wholly  overlooks  or  utterly 
disregards. 

It  follows  that  the  legal  effect  of  section  49  upon  said  claims  or  items 
of  expense,  can  not  be  ascertained  except  by  test  as  to  the  dates  of  the 
attempted  creation  of  said  claims,  rather  than  as  of  the  date  of  said 
"deficiency  appropriation"  to  pay  them. 

To  say  that  the  Legislature  had  authority  to  pay  said  claims  be- 
cause, when  they  came  to  make  an  appropriation  therefor,  they  were 
valid  existing  debts  against  the  State,  assumes  the  very  point  in  issue^ 
and  constitutes  a  mere  begging  of  the  question  as  to  whether  said 
claims  are  permitted,  or  are  inhibited,  by  section  49. 

The  "request"  for  said  "deficiency  allowance"  is  set  out  in  the  record 
of  this  case,  and  it  affirmatively  shows,  and  the  fact  is  not  denied,  that 
such  "allowance"  frankly  was  "requested"  and  "approved"  for  the  ex- 
press purpose  of  supplementing  said  original  $2000  general  appropri- 
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ation  for  "fuel,  lights,  water,  ice,  groceries  and  incidentals,'*  under 
the  head  of  "Mansion  and  Grounds."  Presumably,  said  "deficiency 
allowance''  was  to  defray  "claims''  or  expenses  which  were  to  be  in- 
curred in  future. 

The  facts,  as  shown  by  the  record,  supra,  are  that  at  date  of  "ap- 
proval" and  "filing"  of  said  "deficiency  allowance,"  on  December  14, 
1914,  none  of  said  claims  or  items  of  expense,  except  two,  had  been 
incurred,  and  that  said  two  claims  had  been  incurred  a  few  days  prior 
to  that  date.  Applying  the  foregoing,  and  testing,  by  section  49,  just 
here,  as  at  the  times  of  their  attempted  creation,  said  claims  or  al- 
leged "debts  against  the  State,"  it  becomes  perfectly  evident  to  even 
the  simplest  mind  that  not  a  single  one  of  the  items  of  expense  in- 
volved in  this  appeal  was  "created,"  or  incurred  in  payment  or  in 
renewal  of,  or  in  relation  to,  or  with  any  thought  of,  any  then  "exist- 
ing debt"  whatsoever,  whether  within  or  without  said  fifth  exception. 

As  to  said  two  claims,  this  may  be  added:  They  appear  to  have 
been  incurred  in  excess  of  said  original  $2000  appropriation,  to  supple- 
ment which  said  "deficiency  allowance"  of  $1600  was  approved  by  the 
Governor, — else,  probably,  they  would  have  been  paid  out  of  said 
$2000 — and  certainly  they  antedated  said  "deficiency  allowance,"  and, 
therefore,  acquired  no  vitality  from  it  or  from  article  4342,  upon  which 
the  Comptroller  relies:  wherefore,  not  having  been  incurred  under 
any  sort  or  pretense  of  "pre-existing  law,"  they  clearly  fall  within 
condemnation  of  section  44  of  article  3,  supra,  and  for  that  reason, 
if  for  none  other,  can  not  legally  be  paid  by  the  State;  and  this  re- 
mains true  even  if  article  4342,  pursuant  to  which  said  other  claims 
were  incurred,  should  be  upheld  as  constitutional  and  valid. 

In  determining  the  full  legal  effect  of  section  49  of  article  3,  as 
applied  to  article  4342,  this  inquiry  becomes  pertinent: 

What  is  meant  by  "debts"  as  that  word  is  first  used  in  section  49? 
Does  it  embrace  "current  expenses"  of  the  State  government,  thereby 
inhibiting  the  Legislature  from  pledging,  in  any  way,  the  faith  and 
credit  of  the  State  in  payment  thereof? 

If  so,  said  claims  are  thereby  barred  from  payment,  and  article  4342 
is  rendered  void.  Taken  literally,  "debt"  certainly  does  embrace  "cur- 
rent expenses"  of  the  State;  and  it  must  be  conceded  that  a  cardinal 
rule  of  constmction  is  that  the  words  of  an  instrument  ought  to  be 
given  their  plain,  natural,  ordinary  meaning,  unless  it  is  reasonably 
evident  that  they  were  there  used  in  some  peculiar  sense ;  and  that  rule 
applies  with  special  force  to  a  State  Constitution,  made  by  the  com- 
mon people. 

Upon  the  other  hand,  "debts,"  as  used  in  section  5  of  article  11  of 
that  Constitution,  relating  to  cities,  and  in  section  7  of  that  article, 
relating  to  counties  and  cities,  has  been  held,  in  a  long  line  of  Texas 
decisions,  including  several  by  the  Supreme  Court,  not  to  include  "cur- 
rent expenses"  of  municipalities. 

The  soundness  of  those  decisions  can  not  be  doubted.     There  the 
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requirement  being  the  creation  of  a  "sinking  fund'^  to  secure  payment 
of  a  particular  obligation,  the  context  indicates,  distinctly,  the  peculiar 
sense  in  which  "debf  is  there  employed,  the  purpose  being  to  '^mit 
the  power  of  creating  debts  by  making  it  proportionate  to  the  power  of 
taxation'^  (71  Texas,  770),  but  not  carrying  any  inhibition  against 
incurring  liability  for  "current  expenses,"  imthin  current  revenues. 
And  in  connection  with  the  fact  that  the  word  in  question,  as  there 
used,  is  of  the  significance  above  indicated,  and  has  been  so  construed, 
stands  the  general  rule  that  when  a  particular  word  recurs  in  an  in- 
strument it  should  be  given  the  same  interpretation  throughout,  unless 
there  be  some  good  reason  to  the  contrary. 

It  is  true  that  in  section  49  of  article  3  "debts,"  in  the  first  clause, 
is  not  flanked  or  explained  by  the  context,  as  is  in  article  11;  but, 
nevertheless,  its  meaning  in  section  49  should  be  harmonized,  as  far  as 
possible,  with  its  meaning  as  it  stands  in  article  11  and  also  with  the 
provisions  of  section,  44  of  article  3,  the  latter  plaining  recognizing  the 
power  and  authority  of  the  Legislature  to  provide  by  law  for  the  com- 
pensation of  "contractors"  and  others.  Amounts  owing  upon  contracts, 
payable  in  money,  constitute  "debts,"  within  the  ordinary  signification 
of  "that  word.  Melvin  v.  State,  121  Cal.,  16,  53  Pac,  416.  Evidently 
it  was  not  the  purpose  of  the  framers  of  the  Constitution  thereby  to 
inhibit  the  making  of  all  State  contracts,  such,  for  instance,  as  con- 
tracts for  public  buildings;  yet  such  contracts  are  not  embraced  by 
any  of  the  exceptions  set  out  in  section  49. 

Under  3uch  circumstances  I  am  not  prepared  to  say  that  "debts,"  in 
the  inhibitory  clause  of  said  section  49,  includes  "current  expenses" 
of  the  State  government,  thereby  rendering  article  4342  unconstitutional. 
On  the  contrary,  I  am  inclined  to  the  opposite  view;  in  which,  as  ap- 
plied to  that  statute,  I  am  strengthened  by  the  reflection  that  no  court 
should  hold  a  statute  invalid,  as  violative  of  a  specific  provision  of  the 
Constitution,  unless  it  is  clearly  so.  T  will  proceed,  therefore,  upon 
the  assumption  that  said  section  49  does  not  prohibit  the  creation  of 
debts  by  or  on  behalf  of  the  State  for  current  expenses  of  the  State, 
to  be  paid  by  specific  appropriations  from  the  State  Treasury.  That 
leaves  open,  temporarily,  for  further  consideration,  the  question  as  to 
the  validity  or  invalidity  of  article  4342  when  tested  by  other  appli- 
oable  provisions  of  the  Constitution. 

Renewed  attention  is  here  called  to  the  fact  that  section  44  of  article 
3,  supra,  expressly  declares  that  the  Legislature  shall  not  "grant  by 
appropriation  or  otherwise,  any  amount  of  money  out  of  the  Treasury 
of  the  State,  to  any  individual,  on  a  claim,  real  or  pretended,  when 
the  same  shall  not  have  been  provided  for  by  pre-existing  law,  nor 
employ  anyone  in  the  name  of  the  State  unless  authorized  by  pre-exist- 
ing law."  That  seems  very  plain  and  simple.  Obviously  it  says  what 
it  means,  and  means  what  it  says.  To  that  effect  are  the  decisions 
spanning  many  years.  State  v.  Wilson,  71  Texas,  291,  9  S.  W.,  155; 
Terrell  v.  Sparks,  Treasurer,  104  Texas,  191,  135  S  W.,  452;  State 
Vol.  108-3. 
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V.  Haldeman,  163  S.  W..  1020,  and  cases  therein  cited.  In  connection 
with  the  present  ease  they  supply  reading  which  is  at  once  entertaining 
and  instructive.  In  the  Haldeman  case  the  Supreme  Court  refused  a 
writ  of  error,  this  writer  being  disqualified  therein  by  reason  of  having 
been  of  counsel  for  the  State. 

Said  provisions  of  section  4.4  will  be  applied  to  article  4342  later  on. 

Moreover,  the  requirement  in  section  44  that  the  Legislature  shall 
provide  by  law  for  the  "compensation  of  all  officers  .  .  .  not  pro- 
vided for  in  this  ConstitiUion/'  when  read  in  the  light  of  section  5  of 
article  4,  wherein  the  compensation  of  the  Governor  is  precisely  "pro- 
vided for,"  impliedly  inhibits  the  Legislature  from  enlarging  or  reduc- 
ing the  amount  of  his  compensation. 

Reverting,  next,  to  article  4342,  supra,  and  studying  it  in  the  light 
of  what  has  been  said  above,  it  is  observed  that  said  statute  expressly 
provides  that  upon  approval  by  the  Governor  of  a  "deficiency  claim/' 
and  the  filing  thereof,  "if  there  is  a  deficiency  appropriation  sufficient 
to  meet  such  claim,  then  a  warrant  shall  be  drawn  therefor  and  the 
same  Sihall  he  paid'*  meaning  that,  in  such  event,  such  claim  shall  be 
paid  forthwith,  and  out  of  the  State  Treasury.  Necessarily  that  con- 
templates the  making,  from  time  to  time,  in  advance,  by  the  Legis- 
lature, of  "deficiency  appropriations"  in  certain  lump  sums,  out  of 
which  are  to  be  paid  any  and  all  such  "claims"  and  items  of  expense 
as  may  be  incurred  pursuant  to  article  4342,  under  any  and  all  "de- 
ficiency allowances*'  which,  thereafter,  may  be  approved  by  the  Gov- 
ernor and  filed  with  the  Comptroller. 

Probably  the  Legislature  does  not  habitually  make  such  lump  sum 
deficiency  appropriations  in  advance,  for  that  purpose;  but  said  stat- 
ute certainly  was  framed  upon  the  theory  that  the  Legislature  maij 
dc  so;  and  it  is,  therefore,  upon  that  basis  that  its  constitutionality 
must  be  tested  out. 

However,  I  well  remember  that  in  at  least  one  notable  instance  the 
Legislature  did  exercise  its  alleged  power  to  do  so,  making,  in  that 
instance,  such  an  advance  lump  sum  "deficiency  appropriation"  to  the 
extent  of  $100,000.     Gen.  Laws  31st  Leg.,  1909,  chap.  5,  p.  392. 

Is  that  portion  of  article  4342  valid  ?  Clearly  it  is  not.  It  is  plainly 
repugnant  to  section  6  of  article  8  of  our  Constitution  which  requires 
that  all  appropriations  from  the  Treasury  shall  be  "specific." 

However,  that  portion  of  article  4342  is  severable  from  the  remainder 
thereof,  and  even  without  such  invalid  portion  the  Legislature  prob- 
ably would  have  enacted  the  remaining  portion  of  that  article. 

But  is  the  remaining  portion  valid?     Let  us  see. 

It  will  be  observed  that  said  statute  places  no  limitation  whatever,, 
in  amount,  upon  the  power  which  it  attempts  to  confer  upon  the  Gov- 
ernor to  "approve"  "deficiency  claims"  commonly  known  as  "deficiency 
allowances."  The  evident  purpose  of  the  statute,  and  its  inevitable 
legal  effect,  if  said  remaining  portion  thereof  be  valid,  is  to  confer 
upon  the  Governor,  at  least  when  acting  in  conjunction  with  certain 


Digitized  by  VjOOQIC 


IQie.]  Terrell,  Comptroller,  v.  Middleton.  35 

individuals  therein  designated,  full,  absolute  and  untrammeled  power 
and  authority  to  create,  upon  the  faith  and  credit  of  the  State,  "debts'' 
and  "claims'*  against  the  State,  for  purposes  more  varied,  in  some  re- 
spects^ than  those  mentioned  in  any  ordinary  general  appropriation  Act, 
and  in  absolutely  wnlimited  amov/nts.  I  regard  it  as  too  plain  for 
argument  that  "claims"  or  "expenses"  incurred  under  such  a  "defi- 
ciency allowance,"  as  was  done  in  this  case,  must  be  held  to  occupy 
the  status  of  valid  debts  against  the  State,  if  said  remaining  portion 
of  article  4342  is,  indeed,  constitutional-  and  valid. 

It  is  part  of  the  public  history  of  this  State  that  such  "deficiency 
claims"  or  allowances  biennially  cover  a  very  wide  range,  and  include, 
in  particular  instances,  and  especially  in  the  aggregate,  large  sump 
of  money.  For  illustration,  I  am  informed  that  there  is  now  pending 
before  the  present  Legislature  a  bill  to  appropriate  from  the  State. 
Treasury  largely  more  than  a  quarter  of  a  million  dollars  for  the  pay- 
ment of  such  "deficiency  claims"  or  "allowances,"  which  have  been 
"approved"  by  the  Governor,  under  article  4342,  within  about  two  years. 

It  is,  of  course,  by  what  a  statute  undertakes  to  authorize  and  re- 
quire rather  than  by  what  actually  is  done  thereunder,  that  its  con- 
stitutionality is  to  be  tested;  but  its  actual  operation  in  practice  some- 
times serves  simply  to  call  attention  to,  and  emphasize,  its  possibilities, 
thereby  quickening  comprehension  as  to  its  real  legal  effect,  and  so 
aiding  in  the  determination  of  questions  involving  its  validity. 

The  possibilities,  under  article  4342,  if  even  only  said  remaining 
portion  thereof  as  valid,  are  indeed  startling,  because  thereunder,  and 
in  strict  compliance  with  its  every  letter,  the  Governor  and  another 
belonging  to  any  of  the  several  classes  of  State  officials  therein  desig- 
nated, can  incur,  and  pledge  the  faith  and  credit  of  this  State  for  the 
payment  of  expenses,  claims  and  "debts,"  for  the  widest  range  of 
things,  and  in  unlimited  amounts,  and  that,  too,  under  circumstances 
which  practically  compel  the  Legislature  to  make,  subsequently,  in  the 
most  perfunctory  manner,  corresponding  "deficiency  appropriations"  in 
payment  of  all  such  items  of  indebtedness,  failure  of  the  Legislature 
to  do  so  constituting,  in  that  event,  nothing  less  than  rank  State  re- 
pudiation. 

Is  all  that,  which  undoubtedly  is  within  the  scope  and  meaning  of 
Revised  Statutes,  article  4342,  consonant  with  the  Constitution  of 
Texas  and  in  accord  with  the  spirit  or  even  the  letter  of  its  various 
provisions?  I  think  not.  If  it  is,  then  my  study  of  that  instrument 
has  been  in  vain. 

I  decline  to  charge,  or  to  admit,  or  to  believe,  that  our  fathers,  who 
drafted  and  adopted  it,  were  so  wanting  in  the  fundamental  elements 
of  state  craft,  or  that  they  left  the  State  Treasury  so  unguarded,  or 
that  they  contemplated  or  left  legally  possible  such  delegation  by  the 
Legislature  of  the  power  conferred  upon  it,  exclusively,  to  pledge,  ap- 
propriate and  expend  so  large  a  portion,  or  any  of  the  fruits  of  taxation 
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for  the  support  of  the  State  government  in  all  its  marvelous  ramifica- 
tions. 

Surely  those  virho  made  our  Constitution  did  not  contemplate  that 
the  law-making  department  of  the  government  of  this  great  common- 
wealth would  ever,  to  such  great  extent,  or  even  at  all,  undertake  to 
pass  on  to  others,  though  they  be  trusted  and  trustworthy  State  execu- 
tive or  administrative  officers  of  high  degree,  such  unmeasured  and 
unbridled  power  and  authority  over  public  funds,  thereby,  and  to  that 
extent,  abdicating  a  very  important  portion  of  its  own  high  legislative 
functions,  and  reducing  the  Legislature  itself,  in  that  respect,  to  the 
rank  of  an  amanuensis  registering  the  will  of  its  masters  who,  in  ad- 
vance, already  have  determined  both  the  purposes  and  amounts  of  such 
expenditures  from  the  State  Treasury. 

I  do  not  so  construe  our  State  Constitution. 

I  have  no  doubt  that  the  spirit,  and  even  the  literal  meaning,  of 
the  declaration  that  "no  money  shall  be  drawn  from  the  Treasury,  but 
in  pursuance  of  specific  appropriations  made  by  law/'  found  in  section 
6  of  article  8  of  that  instrument,  especially  when  considered  along  with 
cognate  provisions  of  the  Constitution,  is  that  the  Legislature  itself, 
rather  than  the  Governor  and  another,  shall,  in  the  first  instance,  and 
when  the  matter  is  open  and  unprejudiced,  and  in  the  exercise  of  real 
and  potential  legislative  discretion,  pass  its  own  determining  judgment 
upon  the  purposes,  if  any,  for  which  the  money  of  all  the  people  is  to 
be  appropriated,  and  also  upon  the  amounts  of  such  appropriations. 

To  say  that  the  Constitution  of  Texas  confides  to  the  Legislature 
(including  the  Governor  to  the  extent  of  his  approving  and  vetoing 
powers),  exclusive  authority  to  incur  debts  against  the  State,  and  to 
pledge  its  credit  in  pa}Tnent  thereof,  and  to  appropriate  money  from 
the  State  Treasury,  in  payment  thereof,  would  be  but  commonplace. 

Let  the  organic  law  speak  for  itself,  disclosing  its  great  purposes: 

"The  powers  of  the  government  of  the  State  of  Texas  shall  be 
divided  into  three  distinct  departments,  each  of  which  shall  be  con- 
fided to  a  separate  body  of  magistracy,  towit:  Those  which  are  legis- 
lative to  one,  those  which  are  executive  to  another,  and  those  which 
are  judicial  to  another;  and  no  person  or  collection  of  persons  being 
of  one  of  these  departments  shall  exercise  any  power  properly  attached 
to  either  of  the  others,  except  in  the  instances  herein  expressly  per- 
mitted.^^ Sec.  1  of  art.  2.  That  identical  language  formed  the  cor- 
responding section  of  the  Constitution  of  1845,  and  since  then  the  sub- 
stance thereof  has  been  preserved  continuously  in  our  various  Con- 
stitutions. 

The  corresponding  provision  of  the  Constitution  of  the  Bepublic  of 
Texas  (1836),  was:  "The  powers  of  tliis  government  shall  be  divided 
into  three  departments,  viz:  legislative,  executive,  and  judicial,  which 
shall  remain  forever  separate  and  distinct."     Sec.  1,  art.  3. 

It  will  be  observed  that  our  present  Constitution  expressly  prohibits 
the  exercise  by  any  "person  or  collection  of  persons  belonging  to  one 
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department'^  of  ^^any  power  properly  attached  to  either  of  the  others, 
except  in  instances  herein  expressly  permitted."  The  exceptions  do 
not  include  the  creation  of  debts  against  the  State. 

"The  legislative  power  of  this  State  shall  be  vested  in  a  Senate  and 
House  of  Eepresentatives,  which  together  shall  be  styled  The  Legis- 
lature of  the  State  of  Texas/ ''     Sec.  1,  art  3. 

'The  Legislature  shall  pass  such  laws  as  may  be  necessary  to  carry 
into  effect  the  provisions  of  this  Constitution.**     Sec.  42,  art.  3. 

"The  Legislature  shall  provide  by  law  for  the  compensation  of  all 
oflBcers,  servants,  agents  and  public  contractors,  not  provided  for  in 
this  Constitution."     Sec.  44,  art.  3. 

"The  Legislature  shall  have  no  power  to  give  or  lend  or  to  authorize 
the  giving  or  lending  of  the  credit  of  the  State  in  aid  of,  or  to,  any 
person,"  etc.     Sec.  50,  art.  3,  supra. 

This  is  a  clear  recognition  of  the  general  power  and  authority  of 
the  Legislature  to  give  or  lend  the  credit  of  the  State,  except  as  re- 
stricted by  the  Constitution. 

"The  Legislature  shall  have  no  power  to  make  any  grant  or  authorize 
the  making  of  any  grant  of  public  money  to."     .     .     .     Sec.  51,  art.  3. 

This  is  a  clear  recognition  of  the  general  power  and  authority  of 
the  Legislature,  to  appropriate  money  from  the  State  Treasury,  except 
as  restricted  by  the  Constitution.  See,  also,  section  52  of  article  3,  as 
to  power  to  make  laws  conferring  upon  counties  and  cities  and  towns^ 
respectively,  similar  authority  over  their  respective  revenues. 

'The  Legislature  shall  have  no  power  to  grant,  or  to  authorize  any 
county  or  municipal  authority  to  grant,  any  extra  compensation,  fee  or 
allowance  to  a  public  oflELcer,  agent,  servant  or  contractor  after*  service 
has  been  rendered  or  a  contract  has  been  entered  into  and  performed  in 
whole  or  in  part;  nor  pay,  nor  authorize  the  payment  of,  any  claim 
created  against  any  county  or  municipality  of  the  State,  under  any 
agreement  or  contract  made  without  authority  of  law."    Sec.  53  of  art.  3. 

"Xo  money  shall  be  drawn  from  the  Treasury  but  in  pursuance  of 
specific  appropriations  made  by  law."     Sec.  6,  art.  8. 

'The  Legislature  shall  have  no  power  to  appropriate  any  of  the 
public  money  for  the  establishment  and  maintenance  of  a  bureau  of 
immigration,  or  for  any  purpose  of  bringing  immigrants  to  this  State." 
Sec.  56,  art.  16. 

"The  Legislature  may,  from  time  to  time,  make  appropriations  for 
preserving  and  perpetuating  memorials  of  the  history  of  Texas,  by 
means  of  monuments,  statutes,  paintings,  and  documents  of  historical 
value."     Sec.  39,  art.  16. 

"No  law  passed  by  the  Legislature,  except  the  general  appropriation 
Act,  shall  take  effect  or  go  into  force  until  ninety  days  after  the  ad- 
journment of  the  session  at  which  it  was  enacted,  unless  in  case  of 
an  emergency."     Sec.  39,  art.  3. 

The  right  and  duty  of  the  Governor  to  participate  in  the  making  of 
all  laws,  by  signing  or  vetoing,  is  clear  (sec.  14,  art.  16) ;  but  that 


Digitized  by  VjOOQIC 


38  Texas  Supreme  Coubt  Ebpobts,  Vol.  108,         [March, 

very  fact  defines  and  emphasizes  the  limitations  placed  by  the  Consti- 
tution upon  his  rights  and  duties  in  regard  to  pledging  the  credit  of 
the  State  and  in  regard  to  appropriations  from  the  State  Treasury  in 
payment  of  debts  so  made. 

Irresistibly  the  ^foregoing  provisions  of  our  fundamental  law  compel 
the  conclusion  that,  subject  only  to  limitations  and  restrictions  set  out 
in  that  instrument,  in  the  law-making  department  of  the  State  govern- 
ment rests  the  primary,  and,  as  well,  the  exclusive  power  of  determin- 
ing for  what  purposes  and  in  what  amounts  the  credit  of  the  State 
shall  be  pledged.  The  law-making  department  itself,  and  not  a  dele- 
gated dual  agency,  carries  at  its  girdle  the  magic  key  which,  in  prac- 
tical operation  and  effect,  and  not  merely  in  name  only,  unlocks  the 
portals  of  the  State  Treasury. 

It  follows  that  the  operation  of  article  4342  necessarily  is  to  disturb 
the  delicate  system  of  governmental  "checks  and  balances''  established 
by  the  Constitution,  and  to  disregard  the  solemn  restrictive  provisions 
of  section  1  of  article  2  of  our  present  Constitution. 

That  legislative  power  can  not  be  delegated  is  a  general  rule  and 
maxim  to  which  all  judicial  minds  give  ready  assent,  certain  seeming 
exceptions  being  almost  as  well  recognized. 

In  applying  that  abstract  rule  to  concrete  cases  which  come  before 
them,  courts  sometimes  differ  as  to  its  applicability;  but  there  is,  I 
think,  no  room  for  two  opinions  upon  the  proposition  that  Revised 
Statutes,  article  4342,  involves  a  clearly  undue  delegation  of  legislative 
power  and  authority. 

Prom  what  has  been  said  above,  if  same  be  sound  and  correct  (and 
thus  far,  at  least,  I  have  been  unable  to  see  or  find  any  avenue  of 
escape  therefrom).  Revised  Statutes,  article  4342,  is  wholly  unconsti- 
tutional and  void,  and,  therefore,  is  not  a  "pre-existing  law''  in  con- 
templation of  section  44  of  article  3,  supra. 

The  immediate  result  is  that  the  "claims"  or  items  of  expense  in- 
volved in  this  appeal,  not  having  been  authorized  by  any  valid  "pre- 
existing law,"  are  themselves  invalid  as  claims  or  debts  against  the 
State,  and  could  not,  legally  be  paid  by  the  State,  even  though  they 
were  not  repugnant  to  any  other  provision  of  the  Constitution  of  Texas. 

Certainly  it  can  not  be  tnie,  and  it  has  not  been  contended  in  this 
case,  that,  in  the  absence  of  any  valid  and  "pre-existing  law"  authoriz- 
ing it,  even  the  Governor  has  power  or  authority  to  incur  any  expense 
on  behalf  of  the  State,  or  to  pledge  the  credit  of  the  State  in  anywise 
to  anyone  for  anything,  great  or  small.     State  v.  Wilson,  71  Texas,  302. 

However,  even  if  Revised  Statutes,  article  4342,  is,  in  all  respects, 
constitutional  and  valid,  there  is  still  another  unanswerable  reason 
why  even  such  of  said  claims  or 'items  of  expense  as  were  created  or 
incurred  after  the  approval  and  filing  of  said  "deficiency  allowance" 
can  not  legally  be  paid  by  the  State.  It  is  this:  Said  original  $2000 
appropriation,  whether  considered  as  an  entity  or  item  by  item,  was 
repugnant  to  and  inhibited  by  said  section  5  of  article  4  of  our  State 
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Constitution,  in  consequence  of  which  fact  said  original  appropriation 
was  void  in  all  its  parts,  and,  therefore,  constituted  no  legitimate,  valid, 
or  sufficient  predicate  or  basis  for  said  subsequent  purely  supplementary 
"deficiency  allowance";  wherefore,  said  "deficiency  allowance"  itself 
was  unauthorized  by  article  4342,  and  was  utterly  illegal  and  invalid, 
and  constituted  no  legal  authority  whatever  for  the  creation  or  payment 
of  said  claims. 

Article  4342  evidentUy  contemplates  that  any  deficiency  allowance 
thereunder  must  be  to  supplement  some  antecedent  and  valid  original 
appropriation.  Said  original  $2000  appropriation  being  void,  there 
was  nothing  to  supplement;  hence  article  4342  was  not  applicable. 

That  said  $2000  general  appropriation  was  void  because  each  sep- 
arate item  or  element  thereof  was  repugnant  to  and  inhibited  by  said 
section  5  of  article  4  of  the  Constitution  is  unquestionably  certain.  Said 
original  $2000  appropriation  embraced  the  items  "fuel,  lights,  water, 
ice,  groceries  and  incidentals,"  but  none  other.  Testing  them  out,  sep- 
arately, by  the  terms  of  section  5  of  article  4,  which  provides  that  the 
Governor  shall  receive  "as  compensation  for  his  services  an  annual 
salary  of  four  thousand  dollars,  and  no  more,  and  shall  have  the  use 
and  occupation  of  the  Governor's  mansion,  fixtures  and  furniture,"  it 
is  obvious  that  no  one  such  item  is  either  "salary,"  or  "mansion,"  or 
"fixtures,"  or  "furniture";  consequently,  each  such  item  is  void. 

The  whole  purpose  and  legal  effect  of  that  section  of  the  Constitu- 
tion may  be  summed  up  in  the  statement  that  it  provides  and  requires, 
in  substance,  that  in  full  compensation  for  his  official  services  the 
Governor  shall  have  an  annual  salary  of  $4000,  and  the  free  use  and 
occupation  of  the  mansion  and  grounds,  including  fixtures  and  fur- 
niture, but  nothing  else  whatever. 

The  never  ceasing  wonder  to  me  is  that  anyone  ever  fancied  that 
they  mean  anything  else,  less  or  more,  or  that  Revised  Statutes,  article 
4342,  is  a  valid  statute,  or  that  the  claims  in  controversy  constitute 
valid  debts  against  the  State  of  Texas,  or  that,  legally,  they  may  be 
paid  out  of  the   State  Treasury. 

For  all  the  reasons  above  stated  the  writ  of  error  should  have  been 
denied  by  the  Supreme  Court;  and,  as  stated,  it  was  denied. 

Concurring  opinion  filed  February  20,  1917. 

Writ  of  error  refused. 

ON    MOTION    FOR   REHEARING. 

Mr.  Justice  YANTIS  filed  the  following  opinion,  dissenting  from 
the  order  of  the  court  overruling  the  motion  for  rehearing. 

This  was  an  injunction  suit  instituted  in  the  Fifty-third  District 
Court  of  Travis  County,  Texas,  by  one  W.  C.  Middleton,  a  citizen  of 
Bains  Countv,  Texas,  who  sued  as  a  citizen  and  taxpayer  of  the  State 
to  restrain  H.  B.  Terrell,  Comptroller,  from  issuing  warrants  to  pay 
certain  items  for  which  an  appropriation  had  been  made  by  the  Legis- 
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lature  in  favor  of  Governor  0.  B.  Colquitt,  to  defray  certain  mansion 
expenses  incurred  by  him  while  he  viras  Governor  of  Texas. 

The  following  terse  statement  of  the  case  is  copied  from  the  argu- 
ment of  plaintiff  in  error: 

"The  Thirty-third  Legislature  at  its  First  Called  Session  appro- 
priated for  the  Govemor^s  mansion  and  grounds,  among  other  things, 
the  following:  *Fuel,  lights,  water,  ice,  groceries  and  incidentals  for 
the  year  ending  August  31,  1914,  $2000;  and  for  the  year  ending 
August  31,  1915,  $2000.'  Acts,  First  Called  Session,  Thirty-third 
Legislature,  page  113.  The  appropriation  for  the  year  1915  having 
been  exhausted,  the  Thirty-fourth  Legislature  at  its  First  Regular  Ses- 
sion by  section  3  of  the  Act  approved  February  12,  1915,  made  an 
appropriation  to  cover  certain  deficiencies,  among  which  was  the  fol- 
lowing: 'For  Governor's  mansion,  water,  fuel,  lights,  etc.,  $1500.^^ 
Acts  of  the  Regular  Session,  Thirty-fourth  Legislature,  page  14.  There 
is  no  contention  that  the  deficiencies  for  which  said  deficiency  appro- 
priation was  made  were  not  authorized  and  created  in  the  usual  and 
ordinary  way  provided  by  law,  but  the  contention  is  made  that  the 
appropriation  bills  above  referred  to,  upon  their  faces,  show  that  they 
were  made  for  the  purpose  of  increasing  the  salary  of  the  Governor  of 
this  State,  and  are  in  contravention  of  section  5,  article  4,  of  the  Con- 
stitution of  this  State,  and  are,  therefore,  void.  It  is  admitted  that 
the  deficiency  appropriation  of  $1500  was  made  for  the  purpose  of 
paying  the  claims  offered  in  evidence  in  this  case  by  the  defendant  in 
error,  and  no  contention  is  made  that  any  of  the  claims  involved  in 
this  suit  were  not  covered  by  and  intended  to  be  paid  out  of  the  said 
$1500  deficiency  appropriation.  The  court  below  found  and  held  that 
the  claims  of  the  city  of  Austin  for  water  and  light,  the  claim  of  Voss 
&  Koock  for  various  kinds  of  dishes,  the  claim  of  C.  A.  Dahlich  for 
furniture,  carpets,  etc.,  the  claim  of  M.  B.  King  for  cleaning  flues  in 
the  mansion,  and  the  claim  of  the  United  Telephone  Company  and  the 
Southwestern  Telephone  Company  were  valid  claims  and  dissolved  the 
injunction  granted  herein  as  to  said  claims  and  found  and  held  that 
the  following  claims  are  invalid  because  they  were  for  purposes  not 
authorized  by  the  Constitution,  towit,  increase  in  the  Governor's  salary: 
The  Driskill  Hotel  Company's  claim  for  chicken  salad,  olives,  almonds, 
coffee,  sugar,  meat,  lettuce,  waiters,  helpers,  punch,  etc. ;  Tobin's  Book 
Store  claim  on  account  of  printing  invitations,  etc. ;  Maerki's  Bakery 
claim  for  bread,  etc.;  Excelsior  Meat  Market  claim  for  meat;  Bryant 
Brothers'  claim  for  horseshoeing;  W.  J.  Foster's  claim  for  fruits,  veg- 
etables, etc.;  the  Consumers  Fuel  &  Tee  Company  claim  for  ice  were 
by  the  court  below  held  to  be  invalid,  and  an  injunction  heretofore 
granted  in  this  case  was  perpetuated  as  to  such  claims." 

Middleton  alleged  in  his  original  petition  that  said  appropriation  was 
illegal  and  void  because  it  was  an  attempt  to  increase  the  compensa- 
tion of  the  Governor  of  Texas,  which  was  contrary  to  section   5   of 
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article  4  of  the  Constitution  of  the  State  of  Texas.  This  article  of 
the  Constitution  reads  as  follows: 

"Section  5.  Governor's  Salary  and  Mansion. — He  shall,  at  stated 
times,  receive  as  compensation  for  his  services  an  annual  salary  of 
$4000,  and  no  more,  and  shall  have  the  use  and  occupancy  of  the  Gov- 
ernor's mansion,  fixtures  and  furniture." 

Later,  by  amended  petition,  he  alleged  that  the  appropriation  was 
illegal  because  unconstitutional  toj  the  following  additional  reasons: 

Because  in  violation  of  section  3  of  article  8  of  the  State  Constitu- 
tion, which  is  as  follows: 

"Taxes  shall  be  levied  and  collected  by  general  laws  and  for  public 
purposes  only/' 

And  because  in  violation  of  the  following  portion  of  section  51  of 
article  3  of  the  State  Constitution : 

"The  Legislature  shall  have  no  power  to  make  any  grant  or  authorize 
the  making  of  any  grant  of  public  money  to  any  individual,  association 
of  individuals,  municipal  or  other  corporation  whatsoever." 

And  because  said  appropriation  is  in  violation  of  section  3  of  article  1 
of  the  State  Constitution,  which  is  as  follows: 

"All  free  men,  when  they  form  a  social  compact,  have  equal  rights, 
and  no  man  or  set  of  men,  is  entitled  to  exclusive  separate  public 
emoluments,  or  privileges,  but  in  consideration  of  public  service." 

Among  other  defenses  pleaded  by  Terrell,  who  was  defendant  in  the 
District  Court,  and  who  is  plaintiff  in  error  here,  in  his  motion  to  dis- 
solve the  temporary  injunction,  was  that  each  item  of  indebtedness 
shows  on  its  face  to  be  a  debt  against  the  State  created  prior  to  said 
writ  of  injunction  by  the  authority  of  article  4342  of  the  Eevised  Civil 
Statutes  of  Texas,  and  by  the  authority  of  the  appropriation  bill,  passed 
by  the  Thirty-third  Legislature,  appropriating  money  for  the  following 
purposes,  towit: 

^Tuel,  lights,  water,  ice,  groceries,  and  incidentals  for  the  Governor's 
mansion  and  grounds." 

And  that  the  Legislature  of  the  State  of  Texas  had  prior  to  the 
issuance  of  the  injunction  passed  upon  the  legality  of  said  indebtedness, 
and  that  the  same  is  not  now  subject  to  review  by  a  co-ordinate  branch 
of  the  government.  Also  it  is  contended  by  the  plaintiff  in  error, 
Terrell,  in  the  petition  for  writ  of  error,  that  the  items  of  the  indebted- 
ness,  the  payment  of  which  is  sought  to  be  restrained,  were  authorized 
by  that  portion  of  section  48,  article  3,  of  the  State  Constitution,  which 
provides  that  the  Legislature  shall  have  the  right  to  levy  taxes  and 
impose  burdens  upon  the  people  in  the  "payment  of  all  officers,  agents 
and  employees  of  the  State  government,  and  all  incidental  expenses 
connected  therewith" ;  and  that  the  items  of  the  indebtedness,  the  pay- 
ment of  which  is  sought  to  be  restrained,  were  incidental  expenses  of 
this  nature. 

The  ruling  of  the  trial  court  was  as  indicated  in  the  above  quotation 
from  the  statement  contained  in  the  argument  of  the  plaintiff  in  error. 
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Afi  to  some  of  the  items,  as  indicated  therein,  the  writ  of  injunction 
was  granted,  and  as  to  other  items,  as  indicated  therein,  the  writ  of 
injunction  was  denied. 

Appeal  was  taken  by  Terrell,  as  appellant,  from  the  judgment  of  the 
District  Court  to  the  Court  of  Civil  Appeals.  There  a  decision  was 
rendered  adverse  to  the  contentions  of  Terrell,  affirming  the  judgment 
of  the  District  Court.  187  S.  W.,  367.  The  case  was  brought  here 
on  application  of  Terrell,  the  plaintiff  in  error,  who  sought  to  have 
the  judgment  of  the  Court  of  Civil  Appeals  reviewed,  and  its  judgment 
reversed.  This  court  acted  upon  said  application  for  a  writ  of  error 
on  a  prior  day  of  the  present  term  of  this  court  and  refused  to  grant 
the  writ  of  error,  being  of  the  opinion  that  the  appropriations  were  in 
violation  of  the  Constitution.  I  concurred  in  that  view.  Since  that 
action  by  this  court  a  motion  for  a  rehearing  has  been  presented  request- 
ing that  we  again  consider  the  questions.  I  have  reinvestigated  all  the 
questions  presented  and  have  reached  a  different  conclusion  upon  some 
of  them.  T  now  incline  to  the  view  that  the  appropriations  were  not 
in  violation  of  the  Constitution,  for  reasons  which  I  will  indicate  herein, 
and  I  believe  that  justice  will  be  promoted  by  granting  the  writ  and 
submitting  the  case  for  a  full  hearing  upon  oral  argument  by  attor- 
neys for  both  sides  of  the  controversy.  Justice  can  not  suffer  by  such 
a  course,  and  I  can  see  no  good  reason  for  denying  to  the  parties  a 
full  hearing  upon  oral  argument. 

Does  section  5,  article  4,  of  the  State  Constitution,  quoted  above,, 
which  provides  that  the  Governor  shall  "receive, as  compensation  for  his 
services  an  annual  salary  of  $4000,  and  no  more,  and  shall  have  the 
use  and  occupation  of  the  Govemor^s  mansion,  fixtures  and  furniture,'' 
mean  to  prohibit  the  Tjegislature  from  appropriating  at  its  will  other 
perquisites  than  the  "use  and  occupation  of  the  Governor's  mansion, 
fixtures  and  furniture"?  and  does  the  use  of  the  phrase  "and  no  more" 
amount  to  such  prohibition?  As  I  understand  it,  the  expression  "and 
no  more"  relates  entirely  to  the  Governor's  salary.  He  shall  receive 
**an  annual  salary  of  $4000,  and  no  more,"  clearly  means  and  no  more 
salary.  That  is  its  plain,  grammatical,  unambiguous  meaning.  Its 
grammatical  sense  should  be  followed  in  construction  unless  a  different 
meaning  clearly  appears  bv  the  use  of  the  words  employed.  (Section 
408,  Tjcwis'  Sutherland  Statutory  Construction.)  Such  grammatical 
meaning  is  clearly  recognized  by  the  petition  of  Middleton,  which  spe- 
cifically alleges  that  said  appropriation  is  "an  attempt  to  increase  the 
compensation  of  the  Governor  of  Texas."  It  might  be  noticed  here 
that  not  a  word  of  evidence  was  introduced  by  Middleton  to  prove  such 
ulterior  purpose  and  motive  on  the  part  of  either  the  Legislature  which 
passed  the  appropriation,  or  of  Governor  Colquitt  in  using  the  money 
appropriated. 

But  it  is  argued  by  attorneys  for  Middleton  that  the  portion  of  said 
section  which  provides  "and  shall  have  the  use  and  occupation  of  the 
Governor's  mansion,  fixtures  and  furniture"  is  exclusive,  and  prohibits 
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the  Legislature  from  granting  to  the  Governor  any  other  perquisites 
than  the  ones  mentioned.  This  is  undoubtedly  the  general  rule.  The 
maxim  "expressio  unius  est  exclnsip  alterius*'  is  generally  followed  as 
a  rule  of  construction,  but  like  all  rules  it  has  many  exceptions.  One 
of  the  exceptions  is  that  *^if  there  is  some  special  reason  for  mentioning 
one,  and  none  for  mentioning  a  second  which  is  otherwise  within  the 
statute,  the  absence  of  any  mention  of  the  latter  will  not  exclude  it.'* 
(Section  495.  Lewis'  Sutherland  Statutory  Construction.)  A  special 
reason  existed,  perhaps,  for  mentioning  the  use  and  occupation  of  the 
Governor's  mansion,  fixtures  and  furniture,  in  the  fact  that  the  State 
owned  this  property,  and  the  members  of  the  constitutional  convention 
wished  the  Governor  of  Texas  to  occupy  the  mansion  rather  than  to 
•live  in  private  quarters;  they  wished  him  to  live,  not  in  the  plain, 
simple  residence  of  an  humble  citizen,  but  in  the  Governor's  mansion, 
in  order  to  live  in  keeping  with  the  exalted  office  of  Governor  of  a  great 
State.  No  such  special  reason  existed  for  the  mention  of  other  per- 
quisites of  a  similar  nature.  As  indicating  that  the  members  of  the 
constitutional  convention  did  not  wish  to  exclude  other  perquisites,  there 
stands  out  prominently  in  the  proceedings  of  the  convention  the  fact 
that  after  section  5  of  article  4  of  the  Constitution,  as  it  now  exists, 
had  been  agreed  upon,  Mr.  Crawford,  one  of  its  members,  offered  the 
following  resolution: 

'Tie  (the  Governor)  shall  receive  no  fees  or  perquisites  or  extra 
compensation  for  the  performance  of  his  duties  connected  with  his  office.*' 

This  resolution  is  shown  to  have  been  lost.  (Journal  of  the  Consti- 
tutional Convention,  page  287.)  Neither  the  expression  "and  no  more" 
following  the  salary  provision,  nor  the  clause  which  provides  "and 
shall  have  the  use  and  occupation  of  the  Governor's  mansion,  fixtures 
and  furniture"  could  possibly  be  given  the  effect  of  excluding  all  other 
kinds  of  appropriations  for  the  Governor,  because  the  Constitution  itself 
clearly  provides  in  section  48  of  article  3  for  the  payment  of  all  in- 
cidental expenses  connected  with  the  office  of  Governor,  and  with  the 
State  government.  All  this,  it  seems  to  'me,  makes  the  question  one 
of  grave  doubt  as  to  whether  the  mention  of  the  use  and  occupation 
of  the  mansion,  fixtures  and  furniture  excluded  all  other  perquisites, 
and  amounted  to  a  clear  command  to  the  Legislature  not  to  appropriate 
any  similar  perquisites,  or  any  perquisites  to  the  Governor,  but  to  re- 
strict him  entirely  to  the  salary  of  $4000  per  year. 

It  is  an  unbroken  rule  of  authority,  and  it  will  not  be  contended  by 
anyone  to  the  contrary,  that  the  Legislature  would  have  unrestrained 
power  to  appropriate  all  kinds  of  perquisites  to  the  Governor  unless 
there  is  a  clear  command  by  the  Constitution  itself  for  the  Legislature 
to  refrain  from  so  doing.  Unless  there  is  a  plain  "thou  shall  not" 
in  the  Constitution  the  Legislature  may  act  at  its  own  discretion,  and 
according  to  its  own  wishes.  It  occurs  to. me  that  section  5  of  article 
4  is  not  such  a  command.  Especially  is  this  true  when  section  48  of 
article   3   affirmatively   authorizes  the   Legislature   to   levy   taxes  and 
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impose  burdens  upon  the  people  "to  raise  revenue  sufficient  for  the 
economical  administration  of  the  government.'^  This  unreservedly 
commits  to  the  discretion  of  the  Legislature  all  appropriations  which 
in  its  opinion  the  Legislature  considers  necessary  for  the  economical 
administration  of  the  government.  It  is,  therefore,  a  matter  of  dis- 
cretion with  the  Legislature  as  to  what  appropriations  they  will  make 
for  the  administration  of  the  government,  except  where  the  Constitu- 
tion has  specifically  provided  a  limitation  upon  the  exercise  of  such 
discretion. 

If  the  Legislature's  Act  was  valid,  and  directly  authorized  by  the 
I)Qjtion  of  section  48  of  article  3,  which  provides  for  the  payment  of 
"all  officers,  agents  and  employees  of  the  State  government,  and  aU 
incidental  expenses  connected  therewith,'^  then  it  inevitably  follows 
that  the  other  sections  of  the  Constitution  relied  upon  by  the  defendant 
in  error,  and  quoted  herein,  to  render  the  appropriation  in  question 
unconstitutional,  can  not  possibly  be  given  effect. 

The  question  then  turns  upon  the  legality  of  the  appropriation  by 
the  Legislature  to  cover  the  incidental  expenses  complained  of.  And 
in  considering  that  question  we  are  brought  at  once  to  the  consideration 
of  the  question  as  to  whether  the  judiciary,  a  co-ordinate  branch  of 
the  government,  can  revise  the  discretion  once  exercised  by  the  Legis- 
lature, another  co-ordinate  branch  of  the  government.  Many  well  rec- 
ognized authorities  hold  to  the  view  that  the  courts  have  no  power  to 
inquire  into  or  revise  the  decision  of  the  Legislature  upon  a  question 
where  it  has  exercised  its  discretion,  there  being  nothing  upon  the  face 
of  the  Act  passed  by  them  to  show  their  act  to  be  repugnant  to  some 
provision  of  the  State  Constitution.  Upon  this  question  Ruling  Case 
Law,  a  standard  authority,  volume  6,  section  112,  says: 

"The  constitutionality  of  a  law  is  not  to  be  determined  on  a  ques- 
tion of  fact  to  be  ascertained  by  the  court.  If  under  any  possible 
state  of  facts  an  Act  would  be  constitutional,  the  courts  are  bound  to 
presume  that  such  facts  exist;  and,  therefore,  the  courts  will  not  make 
a  separate  investigation  of  the  facts,  or  attempt  to  decide  whether  the 
Legislature  has  reached  a  correct  conclusion  with  respect  to  them.'' 

Also  see  sections  109,  110  and  111,  volume  6,  Ruling  Case  Law. 
Also  see  Cyc,  volume  8,  pages  727,  736,  737  and  738. 

To  the  same  effect  is  the  holding  of  tiiis  court  in  the  case  of  March 
vs.  State,  44  Texas.  79,  in  which  this  court,  speaking  through  Mr. 
Associate  Justice  Ireland,  said: 

^T[t  is  a  principle  that  has  become  axiomatic  that,  when  a  discretion 
is  confided  to  any  one  branch  of  the  government,  a  decision  by  that 
department  upon  that  particular  point  can  not  be  questioned  or  revised.'^ 

It  must  also  be  considered  that  in  passing  the  appropriations  which 
are  attacked  the  Legislature  was  compelled  to  pass  upon  the  facts  in 
order  to  determine  whether  the  items  appropriated  were  incidental  ex- 
penses of  the  Governor  or  connected  with  the  State  government,  or 
whether  they  were  in  fact  the  private  expenses  of  the  Governor,  and 
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not  connected  with  him  as  an  officer  or  with  the  State  government  as 
«uch.  Can  the  courts  inquire  into  the  facts  when  the  Legislature,  a 
co-ordinate  branch  of  the  government,  has  done  so?  And  decide  the 
question  of  fact  and  take  action  thereon?  Every  person  knows  that 
the  higher  courts  may  revise  questions  of  fact  decided  by  juries  and 
judges,  because  this  is  authorized  by  the  Constitution.  But  there  is 
no  constitutional  provision  which  authorizes  the  courts  to  inquire  into 
and  revise  the  findings  of  facts  by  the  Legislature.  One  can  not  ap- 
peal from  an  adverse  ruling  upon  the  facts  by  the  Legislature,  to  the 
courts  for  redress.  When  it  is  appropriate  for  the  Legislature  to  con- 
sider the  facts  while  passing  legislation  their  finding  upon  such  facts 
is  final.  The  rule  is  well  stated  by  the  author  of  Ruling  Case  Law, 
volume  6,  section  111,  which  is  as  follows: 

"On  frequent  occasions  the  constitutionality  of  a  statute  depends  on 
the  existence  or  non-existence  of  certain  facts.  In  view  of  the  pre- 
sumption in  favor  of  the  validity  of  statutes,  it  must  be  supposed  that 
the  Legislature  had  before  it  when  the  statute  was  passed  any  evidence 
that  was  required  to  enable  it  to  act;  and  if  any  special  finding  of  fact 
was  needed  in  order  to  warrant  the  passage  of  the  particular  act,  the 
passage  of  the  Act  itself  is  treated  as  the  equivalent  of  such  finding. 
The  validity  of  legislation  which  would  be  necessary  or  proper  under  a 
given  state  of  facts  does  not  depend  on  the  actual  existence  of  the 
supposed  facts.  It  is  enough  if  the  law-making  body  may  rationally 
believe  such  facts  to  be  established.  Under  the  American  system  of 
government  by  the  people  through  their  chosen  representatives,  practical 
lesrislation  admits  of  no  other  standard  of  action.  The  fact  that  the 
finding  of  the  Legislature  is  in  favor  of  the  truth  of  one  side  of  a 
matter  as  to  which  there  is  still  room  for  difference  of  opinion  is  not 
material.  What  the  people  believe  is  for  the  common  welfare  must 
be  accepted  as  tending  to  promote  the  common  welfare,  whether  it  does 
in  fact  or  not.  It  has  been  said  that  any  other  basis  would  conflict 
with  the  spirit  of  the  Constitution,  and  would  sanction  measures  op- 
posed to  a  republican  form  of  government.  As  a  general  rule,  there- 
fore, it  may  be  stated  that  the  determination  of  facts  required  for  the 
proper  enactment  of  statutes  is  for  the  Legislature  alone,  that  the  pre- 
sumption as  to  the  correctness  of  its  findings  is  conclusive,  and  that 
the  courts  do  not  have  jurisdiction  or  power  to  reopen  the  question  or 
make  new  findings  of  fact.^^ 

Also  see  section  84,  volume  6,  Buling  Case  Law,  and  section  497, 
volume  2,  Lewis^  Sutherland   Statutory  Construction.        , 

But  the  contention  by  the  defendant  in  error  is,  as  shown  in  the 
quotation  herein  made  from  his  petition,  that  the  appropriation  was 
made  for  the  purpose  of  increasing  the  Governor's  salary  to  a  sum  in 
excess  of  $4000.  Can  the  purpose,  design  and  motive  of  the  Legis- 
lature in  passing  a  bill,  or  of  Governor  Colquitt  in  using  the  funds 
appropriated,  be  inquired  into?  Can  the  courts  go  behind  an  Act  of 
the  Legislature  to  inquire  into  the  motives  which  prompted  members 
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of  the  Legislature,  or  the  motives  which  prompted  individuals,  in  in- 
stigating such  legislation?  Undoubtedly  they  can  not.  The  rule  is 
stated  in  volume  6.  section  110,  Ruling  Case  Ijaw,  thus: 

"If  a  statute  appears  on  its  face  to  be  constitutional  and  valid,  the 
courts  can  not  inquire  into  the  motives  of  the  Legislature,  or  the  in- 
tention of  those  who  enacted  it,  except  to  the  extent  that  these  may 
be  disclosed  on  the  face  of  the  Acts,  or  inferable  from  theit  operation.*' 

Also  see  sections  109  and  111,  and  see  section  497,  Lewis'  Suther- 
land Statutory  Construction. 

Returning  to  the  question  whether  the  appropriation  which  is  at- 
tacked is  in  violation  of  section  5,  article  4,  of  the  Constitution,  which 
covers  the  salary  question,  I  call  attention  to  the  fact  that  every  Legis- 
lature which  has  convened  since  the  adoption  of  the  Constitution,  in 
the  passing  of  appropriation  bills,  has  construed  said  article  of  the 
Constitution  as  not  prohibiting  the  granting  of  benefits  and  perquisites 
to  the  Governor  of  the  State.  The  first  Legislature  after  the  adoption 
of  the  Constitution  appropriated  $100  per  year  for  "gas  for  the  Gov- 
ernor's mansion,"  and  a  similar  appropriation  has  been  carried  by 
every  T^egislature  which  has  convened  since  the  adoption  of  the  Con- 
stitution. The  second  Legislature  which  convened  after  the  adoption 
of  the  Constitution  appropriated  $400  per  year  for  gardener;  $2000 
per  year  for  wood,  lights,  etc.,  and  $200  contingent  fund  each  year 
for  the  mansion.  These  appropriations  in  almost  the  identical  language 
have  been  carried  in  every  appropriation  bill  of  every  Legislature  since. 
In  1881,  and  in  1883,  the  Legislature  appropriated  $500  for  each  of 
the  two  years  for  "labor  to  keep  the  executive  mansion  and  grounds  in 
order,  and  other  contingent  expenses."  This  item  has  been  carried  in 
every  appropriation  bill  of  each  Legislature  since  the  adoption  of  the 
Constitution.  In  1884  an  appropriation  was  made  for  telephones,  and 
that  item  has  been  constantly  carried  in  all  appropriation  bills  by  sub- 
sequent Legislatures.  In  1887  $100  was  appropriated  for  water  for 
mansion.  That  item  has  uniformly  been  carried  by  .every  Legislature 
that  has  convened.  During  Governor  Ross'  administration  the  Legis- 
lature appropriated  for  freight,  postage  and  telegraphing  for  the  Gov- 
ernor's mansion  $800  per  year,  and  in  addition  $300  per  year  for 
contingent  expenses.  During  Governor  Hogg's  administration  the  Leg- 
islature appropriated  $125  each  year  for  water  and  ice  for  the  Gov- 
ernor's mansion;  $20  for  repairing  and  tuning  the  piano,  and  $300 
contingent  expense  each  year.  Under  Governor  Culberson's  adminis- 
tration, which  was  one  of  the  most  economical  administrations  had  in 
Texas,  $1000  was  appropriated  for  postage  and  telegraphing;  $3000 
for  Governor's  mansion  and  furniture,  including  repairs  to  mansion 
and  grounds ;  $1000  for  gardener  and  labor  in  keeping  up  grounds ; 
$400  for  water  and  lights  for  mansion ;  $600  for  housekeeper  for  man- 
sion; $900  for  fuel  and  lights;  $400  contingent  expense.  The  appro- 
priations mentioned,  or  eome  such  similar  appropriations,  have  been 
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constantly  carried,  as  asserted  by  counsel  for  the  plaintiff  in  error,  in 
every  appropriation  bill  since  the  Constitution  was  adopted. 

This  amounts  to  a  legislative  construction  of  section  5,  article  4,  of 
the  Constitution,  as  not  prohibiting  that  character  of  appropriations 
for  the  mansion  and  grounds.  The  Legislature  so  construed  it  in 
every  session  from  the  time  of  its  adoption  by  the  constitutional  con- 
vention in  1876  until  the  present  time.  The  courts  of  the  country  uni- 
formly hold  that  such  a  legislative  construction  is  of  great  value  in 
passing  upon  the  constitutionality  of  a  law  where  the  question  involved 
is  doubtful.  (Ixjwis'  Sutherland.  Statutory  Construction,  section  472.) 
In  the  case  of  Trigg  v.  Pennsylvania,  41  V.  S.,  539,  the  United  States 
Supreme  Court,  speaking  through  Mr.  Justice  Storey,  said: 

*T]f  the  question  were  one  of  doubtful  construction,  such  long  ac- 
quiesence  in  it,  such  contemporaneous  exposition  of  it,  and  such  exten- 
sive and  uniform,  recognition  of  its  validity  would  in  our  judgment 
entitle  the  question  to  be  considered  at  rest;  unless,  indeed,  the  inter- 
pretation of  the  Constitution  is  to  be  delivered  over  to  interminable 
doubt  throughout  the  whole  process  of  legislation  and  national  oper- 
ation. Congress,  the  executive  and  the  judiciary  have  upon  various 
occasions  acted  upon  this  as  a  reasonable  doctrine.'^ 

To  the  same  effect  was  the  holding  of  the  United  States  Supreme 
Court  in  the  case  of  United  States  v.  Philbrick,  120  U.  S.,  52,  where 
it  was  said: 

"A  contemporaneous  construction  of  the  officers  upon  whom  was  im- 
posed the  duty  of  executing  these  statutes  is  entitled  to  great  weight, 
and  since  it  is  not  clear  that  that  construction  was  erroneous,  it  ought 
not  now  to  be  overturned." 

But  almost,  if  not  quite,  the  exact  question  has  been  passed  upon 
by  the  Supreme  Courts  of  other  States  as  applied  to  constitutional 
provisions  to  the  same  substantial  effect  as  section  5,  article  4,  of  our 
State  Constitution.  And  in  each  instance  the  question  has  been  de- 
cided by  the  Supreme  Courts  of  other  States  contrary  to  the  conten- 
tion of  th-^i  defendant  in  error,  Middleton,  in  this  case. 

Under  the  Constitution  of  Pennsylvania  members  of  the  Legislature 
were  only  allowed  mileage  and  per  diem,  and  no  more.  In  1887  the 
dedication  ceremonies  of  the  monument  to  General  Grant  were  held  in 
the  city  of  New  York.  The  Legislature  of  Pennsylvania  by  concurrent 
resolution,  provided  that  they  should  attend  such  celebration  in  a  body. 
This  they  did,  at  the  expense  of  the  State,  which  expense  was  covered 
by  appropriation  from  the  State  Treasury.  A  suit  similar  to  this  one 
was  instituted  in  which  it  was  contended  that  the  appropriation  cover- 
ing their  expenses  was  unconstitutional  in  that  it  constituted  additional 
compensation  to  the  members  of  the  Legislature,  in  violation  of  the 
constitutional  provision  which,  after  providing  for  their  mileage  and 
per  diem,  used  the  phrase  ''and  no  more"  The  Supreme  Court  of 
Pennsylvania  overruled  such  contention,  and  held  that  such  expenses 
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did  not  constitute  additional  compensation,  and  in  passing  upon  the 
question  it  said: 

^It  is  conceded  by  the  learned  and  able  counsel  for  appellee  that 
the  payment  of  the  expenses  may  not  be  technically  compensation;  and 
yet,  by  the  process  of  reasoning  through  which  they  would  have  us 
declare  it  to  be  compensation,  within  the  constitutional  prohibition, 
the  very  ink  furnished  to  Senators  and  members,  and  the  pens  dipped 
into  it  in  answering  the  daily  inquiries  of  constituents,  would  have  to 
be  regarded  as  constitutionally  unlawful  compensation  to  them,  if  paid 
for  by  the  State."  Russ  v.  Commonwealth,  210  Pa.,  544,  1  L.  R.  A. 
<N.  S),  409. 

A  similar  question  was  passed  upon  by  the  Supreme  Court  oi 
Nebraska,  in  the  case  of  State  v.  Sheldon,  78  Neb.,  552,  111  N.  W.,  372. 
Suit  was  brought  to  recover  for  rent  for  the  use  and  occupation  by 
the  Governor  of  the  mansion.  The  contention  there,  as  here,  was  that 
the  use  and  occupation  of  the  Governor's  mansion  was  not  authorized 
by  the  Constitution  which  limited  the  GoYernor's  salary  to  $2500  per 
year,  and  that  the  effect  of  his  free  use  of  the  government's  property 
^.mounted  to  an  increase  in  his  compensation  to  the  extent  of  $100 
per  month,  the  reasonable  value  of  the  rent  of  said  premises.  The 
Supreme  Court  of  Nebraska  held  that  the  Governor  was  not  liable,  and 
that  the  use  and  occupation  of  the  mansion  was  not  an  increase  in 
his  compensation. 

The  Constitution  of  the  United  States  fixes  the  President's  salary, 
418  follows: 

"The  President  £hall,  at  stated  times,  receive  for  his  services,  a  com- 
pensation, which  shall  neither  be  mcreased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  period  any  other  emolument  from  the  United  States,  or 
«ny  of  them." 

Yet  it  is  well  known  that  Congress  has  each  year  appropriated  thou- 
"sands  upon  thousands  of  dollars  for  expenses  of  the  President  of  the 
nature  and  kind  here  attacked,  and  other  such  expenses  of  a  different 
kind  taking  a  much  wider  range  in  the  kind  and  quality  of  expenses 
appropriated  than  do  the  appropriations  here  attacked.  As  is  well 
Imown,  the  Congress  of  the  United  States  has  at  all  times  been  com- 
posed in  a  large  measure  of  great  constitutional  lawyers.  Their  action 
in  making  such  appropriations  covering  so  long  a  period  of  time  amounts 
to  a  legislative  construction  of  the  Federal  Constitution  that  to  allow 
such  expenses  does  not  increase  the  President's  compensation  or  pro- 
vide him  with  "other  emolument." 

It  seems  to  me  that  the  most  that  could  be  claimed  on  the  question 
of  the  unconstitutionality  of  the  appropriation  bill  is,  that  its  consti- 
tutionality is  in  doubt.  That  being  true,  the  legislative  construction 
by  Congress  of  a  similar  provision  in  the  Federal  Constitution,  the 
legislative  construction  in  Texas  for  more  than  forty  years  by  the 
Texas  Legislatures,  together  with  the  Supreme  Court   decisions  from 
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Nebraska  and  PennsylvaDia  upon  substantially  the  same  question  as  is 
involved  here,  should  be  sufficient  to  refute  the  charge  made  in  the 
petition  by  Middleton,  to  the  effect  that  the  appropriations  here  at- 
tacked were  made  by  the  Legislature  in  "an  attempt  to  increase  the 
compensation  of  the  Governor  of  Texas/^  And  since  no  evidence  at 
all  was  introduced  to  prove  such  dishonest  purpose  either  upon  the 
part  of  the  Legislature  which  made  the  appropriation,  or  upon  the  part 
of  Governor  Colquitt,  who  accepted  its  benefits,  I  am  unable,  with  the 
lights  before  me,  to  reach  the  conclusion  that  such  purpose  and  design 
in  fact  existed  upon  the  part  of  either.  Neither  do  I  believe  that  any 
court  has  the  right  to  inquire  into  the  evil  motives  and  purposes  of  the 
legislature  I  think  the  courts  are  restricted  to  the  construction  of 
the  Act  itself,  and  to  the  language  employed  in  it.  I,  therefore,  con- 
clude that  the  writ  should  be  granted  and  the  case  heard  upon  full 
oral  argument  upon  submission,  to  the  end  that  the  doubts  involved 
may  be  resolved  with  justice  to  the  litigants. 
Opinion  delivered  March  28,  1917. 

CONCURRING  OPINION  ON  MOTION  FOR  REHEARING. 

Mr.  Justice  HAWKINS  delivered  the  following  opinion  concurring 
in  the  overruling  of  applicants  motion  for  rehearing. 

Speaking  for  myself  only,  I  think  that  the  motion  for  rehearing 
should  be  overruled,  for  the  reasons  stated  in  my  concurring  opinion 
in  this  case,  filed  February  20,  1917.     191  S.  W.,.1138. 

Having  carefully  considered  said  motion  during  the  preparation  of 
said  opinion,  it  was  not  my  purpose  to  write  again  in  the  case;  but 
several  features  of  the  opinion  of  this  date  by  Mr.  Justice  Yantis,  dis- 
senting from  the  order  of  this  court  overruling  said  motion,  impel  me 
to  say  what  follows. 

Because  I  did  not  consider  section  48  of  article  3  of  our  State  Con- 
stitution applicable,  I  did  not,  in  my  former  opinion,  discuss  that  sec- 
tion; but  now  that  one  member  of  this  court  has  pointed  to  section  48, 
alone,  as  affording  constitutional  sanction  for  such  appropriations  and 
for  such  expenses,  I  feel  called  upon  to  say  now,  specifically,  that  in 
that  section  I  can  find  nothing  whatever  which  conflicts  with  any  of 
my  views  or  conclusions  as  set  out  in  my  said  former  opinion. 

Section  48  relates,  primarily,  to  the  raising  of  State  revenues,  and 
only  in  a  secondary  and  inferential  way  does  it  relate  to  the  making 
of  appropriations  or  to  the  incurring  or  payment  of  expenses  of  any 
kind.  The  making  of  such  appropriations  from  the  State  Treasury  and 
the  manner  of  incurring  expenses  upon  the  faith  and  credit  of  the 
State,  and  payment  thereof,  are  treated,  specifically  and  directly,  by 
other  sections  of  our  Constitution,  as  pointed  out  by  me  in  said  former 
opinion,  and  to  such  other  sections  we  must  turn  to  find  express  re- 
strictions upon  the  power  of  the  Legislature  to  make  such  appropri- 
ations and  upon  the  power  to  incur  or  pay  such  expenses.  It  is  but 
Vol.  1084. 
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a  platitude  to  say  that  those  express  and  specific  and  unambiguouB 
restrictions,  as  far  as  they  go,  control  all  implications  of  section  48 
as  to  such  appropriations  and  such  expenses. 

Consequently,  the  right  of  the  Legislature  to  appropriate  revenues 
^^sufficient  for  the  economical  administration  of  the  governmenf^  and 
for  the  payment  of  "all  officers,  agents,  and  employees  of  the  State 
government,  and  all  incidental  expenses  connected  therewith,'*  which 
right  is  recognized,  by  implication,  in  section  48,  clearly  is  subordinate* 
to,  and,  very  plainly,  is  controlled  by,  such  other  more  direct  and 
more  specific  constitutional  provisions,  such,  for  instance,  as  section  5 
of  article  4,  which  carries  a  very  obvious  limitation  upon,  not  merely 
the  "salary"  but  upon  the  entire  "compensation,"  of  the  Governor,  and 
section  44  of  article  3,  which  certainly  inhibits  all  expenditures  not 
provided  for  *n>y .  pre-existing  law,"  all  as  pointed  out  in  my  former 
opinion. 

Moreover,  the  right  of  the  Legislature  to  make  appropriations  to 
cover  whatever  properly  and  fairly  may  be  considered  and  treated  as 
"incidentals,"  as  that  word  stands  in  section  48,  which  right,  as  herein- 
above indicated,  is  declared  only  inferentially,  by  the  section,  is,  in 
the  present  case,  a  purely  abstract  and  merely  academic  matter,  because 
none  of  the  appropriations  or  expenses  in  controversy  falls  within  such 
designated  class,  as  being  'incidental"  to  the  Governor's  official  duties, 
and  none  of  said  expenses  was  authorized  by  any  valid  pre-existing  law. 
That  much  is  clear  as  matters  of  law.  My  views  upon  those  features 
of  this  case  are  set  out  at  length  in  said  former  opinion.  I  refer  to 
them  here  solely  for  the  purpose  of  developing,  very  briefly,  my  idea 
of  the  meaning  and  legal  effect  of  section  48,  which  was  not  there 
discussed. 

With  the  exception  of  his  views  as  to  section  48  of  article  3,  said 
dissenting  opinion  is,  in  substance,  but  little  more  than  a  reflex  of 
said  motion,  and  I  will  not  attempt  to  answer  it  -in  detail ;  however, 
I  trust  that  I  may  be  pardoned  for  the  following  observations: 

A  sufficient  reason  for  voting  down,  in  the  constitutional  convention 
the  quoted  resolution  denying  to  the  Governor  "fees  or  perquisites  or 
extra  compensation"  probably  was  that,  already,  the  subject  had  been 
exhausted  in  section  5  of  article  4.  Evidently  said  dissenting  opinion 
was  not  then  anticipated.  The  logic  of  my  distinguished  dissenting 
associate  leads,  inevitably,  to  the  conclusion  that  the  Legislature  is 
entirely  free  to  provide  by  law,  for  the  Governor,  "fees"  and  "per- 
quisites," if  not  "extra  compensation"  in  the  widest  possible  range  and 
in  unlimited  amounts,  and  is  also  free  to  make  like  unrestricted  ap- 
propriations for  any  and  all  other  officers,  agents  and  employees  of 
the  State  government.  At  that  view  of  the  legal  effect  of  our  Con- 
stitution its  framers  doubtless  would  now  stand  aghast.     I  do. 

Upon  that  point,  as  related  to  appropriations  and  expenses  for  the 
Governor,  such  as  those  here  in  controversy,  a  side  light  is  foimd  in 
section  23  of  article  4  of  our  Constitution  which  provides,  with  refer- 
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ence  to  the  Attorney  General:  ^^e  shall  receive  for  his  services  an 
annual  salary  of  two  thousand  dollars,  and  no  more,  besides  such  fees 
as  may  be  prescribed  by  law;  provided,  that  the  fees  which  he  may 
receive  shall  not  amount  to  more  than  two  thousand  dollars  annually." 
The  contemporaneous  omission  from  section  5  of  article  4,  prescribing 
the  '^compensation*^  of  the  Governor,  of  any  provision  for  *^fees'^  for 
the  Chief  Executive,  is  very  significant,  and  indicates,  unmistakably 
and  sufficiently,  an  intent  to  prohibit  the  Legislature  from  granting 
or  allowing  to  the  Governor  any  such  fees,  just  as  the  provision  in 
section  5  of  article  4  that  he  "shall  have  the  use  and  occupation  of 
the  Governor's  mansion,  fixtures  and  furniture"  indicates  an  intent  that 
he  shall  not  be  allowed  any  other  "perquisites"  whatever. 

I  decline  to  be  bound  by  the  decision  of  the  Supreme  Court  of 
Nebraska  in  State  v.  Sheldon,  78  Neb.,  552,  111  N.  W.,  372,  because 
I  regard  it  as  clearly  erroneous,  and  the  same  remark  applies  to  the 
decision  of  the  Pennsylvania  Supreme  Court  in  Euss  v.  Commonwealth, 
210  Pa.,  544,  1  L.  E.  A.  (N.  S.),  409. 

In  the  matter  of  appropriations  the  Constitution  of  Pennsylvania 
is  far  less  restrictive  than  ours. 

The  quoted  provision  of  the  Constitution  of  the  United  States  rela- 
tive to  the  "compensation"  of  the  President  fixes  no  limit  in  the  amount 
thereof;  and  if  the  stated  appropriations  thereunder  have  ever  been 
tested  in  the  courts  that  fact  has  not  been  pointed  out. 

The  actions  of  the  District  Court,  and  of  the  Court  of  Civil  Appeals, 
and  of  the  Supreme  Court,  in  this  case,  involve  no  judicial  review  of, 
or  control,  or  attempt  or  purpose  to  control,  executive  or  legislative 
discretion  in  any  matter  in  which  those  departments  are  either  author- 
ized or  permitted  by  our  Constitution  to  act,  to  the  extent  of  incurring 
and  paying  the  expenses  in  controversy,  and  such  judicial  action  does 
not  impugn  the  motives  of  any  member  of  either  of  those  departments. 
Such  judicial  action  is  entirely  consistent  with  the  usual  presumption 
that  all  members  of  those  departments  who  have  acted  in  the  premises 
did  so  in  good  faith  and  upon  the  belief  that  said  appropriations  and 
expenses  were  not  obnoxious  to  our  Constitution,  but  valid  in  all  re- 
spects, just  as  the  dissenting  member  of  this  court  now  acts  and  believes. 
The  issues  presented  in  this  case  do  not  involve  the  motives  of  anyone; 
they  are  questions  of  law,  arising  upon  uncontroverted  facts,  tested  by 
our  State  Constitution.  In  any  event  the  issues  should  remain  un- 
clouded. 

Opinion  delivered  March  28,  1917. 

Motion  for  rehearing  overruled. 
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W.  W.  Carpenter  v.  Trinity  &  Brazos  Valley  Railway 

Company. 

No.  2445.     Decided  March  29,  1916. 

1. — Statutory  Crime — ^Letter  and  Spirit. 

Penal  statutes  can  not  be  extended  by  implication  to  persons  or  things  not 
expressly  brought  within  their  terms  (Penal  Code,  art.  9).     (P.  54.) 

2. — Same — Statute  Construed. 

The  Act  of  March  26,  1907,  Laws,  30th  Leg.,  ch.  42,  p.  93,  prescribing  pen- 
alties for  issuance  or  use  of  a  free  pass  for  transportation  on  a  railway,  does 
not  make  criminal  the  act  of  merely  seeking  to  ride  on  a  railway  train  without 
payment  of  fare,  but  only  the  attempt  to  use  the  pass  or  evidence  of  right  to 
transportation  prohibited  by  the  statute.     (Pp.  53,  54.) 

d. — Same — Carriers  of  Passengers. 

The  act  of  a  parent  in  taking  on  board  a  train  a  five-year  child  without  pur- 
chasing a  ticket  for  it  and  in  the  hope  that  by  reason  of  its  youth  no  charge 
would  be  made,  was  not  a  penal  offense  under  the  Act  of  March  26,  1907,  Laws, 
30th  Leg.,  ch.  42,  p.  93,  and  that  statute  afforded  no  justification  for  the  con- 
duct of  the  conductor,  endeavoring  to  collect  fare  for  the  child,  in  telling  the 
parent  that  she  was  guilty  of  a  penitentiary  offense  in  trying  to  get  the  child 
through  free.     (Pp.  52-54.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Viith  District,  in  an 
appeal  from  Hill  County. 

Carpenter  sued  the  railway  company  and  appealed  from  a  judgment 
for  defendant,  on  affirmance  of  which  he  obtained  writ  of  error. 

Collins  &  Cummings,  for  plaintiff  in  error,  cited :  Act  of  30th  Leg., 
ch.  42,  p.  93;  Carpenter  v.  Trinity  &  B.  V.  Ry.  Co.,  119  S.  W.,  335. 

Morrow  <&  Morrow,  for  defendant  in  error,  cited :  Trinity  &  B.  V. 
Ey.  Co.  v.  Carpenter,  132  S.  W.,  837;  Acts  30th  Leg.,  ch.  42,  p.  93. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

This  was  an  action  for  damages  on  account  of  certain  treatment  to 
which  it  was  allegecl  that  plaintiff's  wife  was  subjected  while  a  pas- 
senger upon  a  train  of  the  defendant  railway  company.  According  to 
her  testimony  upon  the  trial,  she  boarded  the  train  at  Hillsboro,  ac- 
companied by  her  little  daughter,  who  was  five  years  and  ten  month» 
old,  for  the  puipose  of  going  to  Mexia.  She  had  a  ticket  for  herself 
but  none  for  the  child  because  she  did  not  think  fare  would  be  charged 
for  the  latter  on  account  of  her  age.  This  explanation  was  made  to 
the  defendanfs  conductor  when  he  demanded  a  ticket  for  the  child. 
In  the  course  of  the  conversation  which  ensued,  the  conductor,  accord- 
ing to  her  statement,  spoke  to  her  harshly,  saying  that  he  would  put 
the  child  off  the  train  unless  her  fare  was  paid,  and  that  she,  the 
mother,  was  guilty  of  a  penitentiary  offense  in  getting  on  the  train 
without  a  ticket  for  the  child.  She  paid  for  the  child's  passage,  and 
with  the  child  proceeded  on  her  journey. 
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The  trial  court  advised  the  jury  in  the  charge  that  at  the  time  of 
the  occurrence  "the  law  declared  it  to  he  an  offense,  punishable  by 
fine,  for  a  person  subject  to  the  payment  of  a  fare  to  avoid  the  pay- 
ment of  such  fare  on  a  railway  passenger  train."  In  this  connection 
the  charge  further  instructed  the  jury  that  the  conductor  ^^ad  the 
right,  in  a  reasonable,  courteous  and  respectful  manner,  to  explain  to 
Mrs.  Carpenter  that  such  was  the  law,  and  if  he  did  so  in  a  reasonably 
courteous  and  respectful  manner,  the  defendant  would  not  be  liable, 
even  though  she  may  have  become  excited  and  nervous  therefrom  as 
alleged  in  the  petition."  The  correctness  of  this  charge  is  the  only 
question  we  shall  consider. 

On  the  first  appeal  of  the  case  it  was  held  by  the  honorable  Court 
of  Civil  Appeals  for  the  Fifth  District  that  the  Act  of  the  Thirtieth 
Legislature,  chapter  XUI,  Acts  of  1907,  did  not  make  it  an  offense 
for  one  to  merely  attempt  to  ride  upon  a  railway  passenger  train 
without  the  payment  of  fare.  119  S.  W.,  335.  On  the  second  appeal 
a  different  view  was  expressed,  132  S.  W.,  837;  and  this  latter  ruling 
was  adhered  to  on  the  present  appeal.  An  examination  of  the  Act 
convinces  us  that  the  first  view  of  the  court  on  the  question  was  cor- 
rect; and,  accordingly,  that  the  charge  was  erroneous.  The  first  sec- 
tion of  the  Act  makes  it  an  offense  for  a  railway  company,  or  any 
officer,  agent  or  employee  thereof,  to  knowingly  carry  any  person  ^^free 
of  charge,^^  or  to  give  to  any  person,  etc.,  "a  free  pass,  frank,  a  privi- 
lege or  substitute  for  pay  or  a  subterfuge  which  is  used  or  which  is 
given  to  be  used  instead  of  the  regular  fare  or  rate  for  transportation.'* 
By  section  3  it  is  likewise  made  an  offense  for  any  person  "to  present, 
or  offer  to  use  in  his  own  behalf,  any  permit  or  frank,  whatsoever,  to 
travel,  pass  or  to  convey  any  person  .  .  .  which  has  been  issued 
to  any  other  person,'*  or,  knowing  that  he  is  not  entitled  thereto  under 
the  provisions  of  the  Act,  to  apply  to  any  railway  company,  oflBcer, 
agent,  lessee  or  receiver  thereof  for  any  free  pass,  frank,  privilege  or 
a  substitute  for  pay  given  or  to  be  used  instead  of  the  regular  fare 
or  rate  for  transportation.  By  section  6,  any  person,  other  than  thosfe 
excepted  by  the  provisions  of  the  Act,  is  made  punishable  "who  uses 
any  such  free  ticket,  free  pass  or  free  transportation,  frank  or  privi- 
lege over  any  raihvay  or  other  transportation  line.**  This  latter  sec- 
tion is  the  only  provision  in  the  Act  which,  by  any  construction,  can 
be  said  to  have  the  effect  of  making  it  an  offense  for  one  to  merely 
seek  to  ride  on  a  railway  train  without  the  payment  of  fare,  but  it  is 
manifest  that  it  does  not  do  so  in  terms.  The  specific  act  which  it 
denounces  as  a  crime  is  the  use  of  a  free  ticket,  a  free  pass  or  free 
transportation  for  the  purpose  of  carriage  on  a  railway  train  by  one 
in  possession  of  such  evidence  of  the  right  to  such  carriage.  It  does 
not,  in  terms,  purport  to  deal  with  an  attempt  to  ride  without  paying 
fare  by  one  who  makes  no  effort  to  use  some  token  or  evidence  of  the 
right  to  be  transported.     If  such  an  act  is  within  its  intendment,  it 
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is  only  by  inference.  It  is  not  made  penal  by  the  plain  import  of 
the  words  of  the  law.     Article  9  of  the  Penal  Code  provides: 

"No  person  shall  be  punished  for  an  offense  which  is  not  made  penal 
by  the  plain  import  of  the  words  of  a  law." 

The  rule  governing  the  scope  to  be  given  a  penal  act  is  thus  stated 
by  Mr.  Sutherland  in  his  work  on  Statutory  Construction,  section  521 : 

"To  constitute  the  offense  the  act  must  be  both  within  the  letter  and 
spirit  of  the  statute  defining  it.  Penal  statutes  can  never  be  extended 
by  mere  implication  to  eitlier  persons  or  things  not  expressly  brought 
within  their  terms.  ^Constructive  crimes — crimes  built  up  by  courts 
with  the  aid  of  inference,  implication,  and  strained  interpretation — 
are  repugnant  to  the  spirit  and  letter  of  English  and  American  crim- 
inal Jaw.'" 

Further,  in  section  520,  the  same  author  says: 

"Nothing  is  to  be  regarded  as  included  within  them  (penal  statutes) 
that  is  not  within  their  letter  as  well  as  their  spirit;  nothing  that  is 
not  clearly  and  intelligently  described  in  the  very  words  of  the  statute, 
as  well  as  manifestly  intended  by  the  Legislature." 

If  it  was  the  purpose  of  the  Legislature  to  make  it  a  crime  for  fS 
person  to  merely  seek  to  ride  upon  a  railroad  train  within  this  State 
without  the  payment  of  fare,  no  difficulty  would  have  been  experienced 
in  so  writing  the  law  in  plain  terms.  It  is  at  least  doubtful  that  this 
was  the  intention  of  the  Legislature  in  the  enactment  of  this  statute, 
since  in  this  section  it  is  only  persons  who  attempt  to  use  free  passes 
or  free  tickets,  or  other  evidence  of  right  to  transportation  that  are 
dealt  with.  Whatever  may  have  been  the  legislative  purpose  in  this 
particular,  it  is  manifest  that  the  terms  of  the  law  do  not  make  it  an 
offense  to  merely  board  a  train,  without  attempting  to  use  some  char- 
acter of  free  transportation,  and  seek  to  ride  without  paying  fare. 
We  can  not  do  otherwise  than  take  the  statute  as  we  find  it  and  be 
governed  by  its  terras  as  written.  We  are  not  at  liberty  to  extend  its 
scope  by  implication. 

The  charge  of  the  court  was  in  our  opinion  clearly  prejudicial  to 
the  plaintiff.  Its  plain  effect  was  to  justify  the  conduct  of  the  con- 
ductor if  it  was  found  by  the  jury  as  a  fact  that  he  told  the  plaintiff's 
wife  she  was  guilty  of  a  penitentiary  offense  in  boarding  the  train 
without  a  ticket  for  the  child,  as  she  testified  he  did  at  the  time  he 
demanded  a  ticket  for  her.  She  had  committed  no  crime  in  so  doing, 
under  the  written  law  of  the  State;  and,  if  he  made  the  statement,  she 
was  subject  to  no  such  accusation. 

The  judgments  of  the  Court  of  Civil  Appeals  and  the  District  Court 
are  reversed  and  the  cause  is  remanded  to  the  District  Court. 
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J.  J.  Segal  v.  McCall  Company.  • 

No.  2452.     Decided  March  29,  1916. 

1. — Unlawful  Contract— Bestraint  of  Trade — Fixing  Prices— Anti-trust 
Act. 
A  contract  between  a  merchant  in  New  York  (a  fashion  company)  and  one 
in  Texas,  whereby  the  former  sells  and  delivers  merchandise  (patterns)  to  the 
latter,  who,  by  the  agreement,  is  not  to  sell  them  "for  other  than  catalogue  retail 
prices,"  and  not  to  "sell  any  other  patterns  .  .  .  during  the  term  of  this 
contract,"  was  unlawful,  being  violative  of  the  Texas  Anti-Trust  Act  (Act  of 
March  31,  1903,  Laws,  28th  Leg.,  ch.  94,  p.  119),  in  that  it  fixes  the  price  of 
sale  in  Texas,  and  prohibits  the  selling  of  other  patterns  by  the  purchaser. 
(P.  69.) 

2. — Same — ^Interstate  Commerce. 

The  Texas  Anti-Trust  Law  (Act  of  March  31,  1903)  was  not  intended  to 
affect  transactions  constituting  interstate  commerce^  these  being  beyond  the 
power  of  its  Legislature  to  regulate.  But  a  contract  between  a  New  York  and 
a  Texas  merchant  for  the  sale  and  delivery  of  goods  to  the  latter,  though  so  far 
interstate  commerce,  so  far  as  it  regulates  the  price  to  be  charged  by  the  latter 
for  sale  at  retail  in  Texas  after  delivery  of  the  goods  there,  and  prohibits  the 
dealer  from  buying  from  others,  is  not  interstate  commerce.  Such  contract  is  for- 
bidden by  the  Texas  statute  and  can  not  be  the  basis  of  a  recovery.     (Pp.  69,  60.) 

3. — Same. 

The  fact  that  a  contract  is  in  part  a  transaction  constituting  interstate 
conunerce  does  not  deprive  the  State  of  the  power  to  regulate  it  so  far  as  it 
deals  with  commerce  solely  within  the  State,  such  as  the  sale  of  such  article 
of  commerce  by  the  Texas  purchaser  after  it  has  been  sold  and  delivered  to  him. 
Such  contract  if  unlawful  in  its  restrictions  on  such  dealings  in  Texas  is  not 
-enforceable.     (Pp.  69,  60.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Sixth 
District  in  an  appeal  from  Marion  County. 

R.  R,  Taylor,  for  appellant. — ^The  contract  is  one  prohibited  by  the 
anti-trust  law.  2  Sayles'  Civ.  Stats.,  title  108,  p.  1878;  Figure,  Hinkle 
&  Davis  V.  Pabst  Brew.  Co.,  90  Texas,  298;  Texas  Brewing  Co.  v.  Tem-^ 
pieman,  90  Texas,  277;  Texas  &  P.  Coal  Co.  v.  Lawson,  89  Texas,  394; 
Honck  &  Dieter  v.  Anheuser-Busch  Brew.  Assn.,  88  Texas,  184;  Pas- 
teur Vaccine  Co.  v.  Burkey,  22  Texas  Civ.  App.,  232. 

If  it  were  originally  interstate  commerce,  it  certainly  ceased  to  be 
when  the  patterns  were  delivered  to  the  appellant  in  this  State,  and 
the  same  would  then  become  subject  to  regulation  by  the  statutes  of 
Texas,  and  was  in  violation  of  the  said  anti-trust  laws  of  Texas.  Figure, 
Hinkle  &  Davis  v.  Pabst  Brewing  Co.,  90  Texas,  298;  Sayles'  Texas 
Civil  Statutes,  art.  5319. 

Armistead  &  Benefield,  for  appellee. — A  contract  between  a  citizen 
of  New  York  and  a  citizen  of  Texas  for  sale  of  certain  articles  only  to 
the  latter  in  the  city  where  he  did  business,  is  not  prohibited  by  the 
anti-trust  laws  of  Texas,  as  such  acts  could  not  be  held  to  apply  to 
interstate  commerce,  since  such  construction  would  render  it  in  vio- 
lation of  the  Constitution  of  the  United  States,  article  1,  section  19. 
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Albertype  Co.  v.  Feist  Co.,  102  Texas,  219;  Cooper  Mfg.  Co.  v.  Fer- 
guson, 113  U.  S.,  727;  Asher  v.  Texas,  128  U.  S.,  129;  authorities  cited 
in  the  brief  of  George  Q.  McCraeken  in  the  Albertype  vs.  Feist  Co.,. 
case  above;  the  McCall  Co.  v.  Stiff  Dry  Goods  Co.,  142  S.  W.,  659. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

The  case  is  presented  on  certified  questions  from  the  Court  of  Civil 
Appeals  for  the  Sixth  District.  The  statement  of  the  honorable  Court 
of  Civil  Appeals,  and  the  questions  certified,  are  as  follows: 

"The  McCall  Company,  plaintiff  in  the  court  below,  is  now,  and  waa 
at  the  date  of  the  institution  of  this  suit,  a  private  corporation  with 
its  residence  and  place  of  business  in  the  State  of  New  York.  The 
record  shows  that  in  May,  1905,  it  entered  into  the  following  written 
contract  with  J.  J:  Segal,  defendant  below,  who  was  at  the  time  a 
resident  of  the  State  of  Texas: 

"Tity  or  Town  Jefferson  State  Texas  Date  May  15,  1905. 

"The  McCall  Company,  113-115-117  West  31st  Street,  New  York. 

"  Tlease  deliver  to  Morgan  Line  at  New  York  City,  addressed  to  me, 
a  stock  of  McCall  Patterns,  at  the  uniform  price  of  7^  cents  for  each 
pattern  (excepting  those  retailed  for  10  cents,  the  price  of  which  is 
6  cents  each),  amounting  to  $200.97  net,  including  the  July  issue  $42.42 
payable  thirty  days  after  shipment;  $33.55  to  take  up  exchange  credit 
of  like  amount;  and  the  balance  $125  is  to  remain  as  a  standing  credit^ 
which,  together  with  the  $75  now  on  hand,  makes  a  total  of  $200,. 
which  is  to  remain  as  a  standing  credit  during  the  term  of  this  contract- 
order,  upon  which  interest  is  to  be  paid  by  me  at  the  rate  of  four  per 
cent  per  annum,  semi-annually,  January  and  July  1.  When  this  con- 
tract is  closed  as  herein  provided,  patterns  unopened  and  not  defaced 
and  in  good  saleable  condition,  purchased  of  you  under  this  contract- 
order,  may  be  returned,  at  prices  stated  above  in  payment  for  said 
standing  credit.  Also  ship  me  each  month  by  Morgan  Line  not  exceed- 
ing an  average  of  $20  per  month  of  your  own  selection  of  the  new 
monthly  patterns,  at  same  prices  as  above,  commencing  with  August 
issue;  also  Fashion  Sheets  and  other  publications  in  quantities,  and  at 
prices  specified  below,  during  the  term  of  this  contract,  commencing 
with  July  issue.     (Then  follows  a  list  of  items  and  details  not  material.) 

"TVe  will  reorder  at  the  prices  named,  once  each  week  or  oftener, 
all  patterns  sold,  thus  keeping  patterns  on  hand  as  above  specified. 
The  patterns  are  not  to  be  sold  for  other  than  catalogue  retail  prices, 
and  the  stock  of  patterns  is  to  be  kept  and  offered  for  sale  on  the  first 
(main)  floor.  We  will  send  you  an  inventory  of  our  stock  of  patterns 
on  hand  at  your  request,  not  exceeding  twice  each  year.  All  goods 
ordered  for  delivery  are  to  be  paid  for  on  or  before  the  5th  day  of  the 
month  succeeding  date  of  shipment;  if  not  then  paid,  subject  to  sight- 
draft.  All  prices  quoted  are  net.  We  will  not  sell  any  other  patterns 
than  the  McCall  Patterns  received  from  you  during  the  term  of  this 
contract-order.     We  will  not  transfer  the  stock  of  McCall  Patterns  from 
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Jefferson,  Texas,  without  your  written  consent^  and  we  will  pay  all 
transportation  charge  to  and  from  your  New  York  office. 

"'Discarded  Patterns,  All  patterns  purchased  from  you  under  this 
contract-order  that  are  reported  discarded  by  you  semi-annually — Jan- 
uary and  July — can  be  returned  by  us  at  100  per  cent  contract  price, 
in  exchange  for  other  patterns  at  full  contract  price,  at  any  time  within 
sixty  days  from  the  date  such  discarded  patterns  are  respectively  reported 
by  you,  provided  this  contract  shall  be  in  force  at  the  time  of  such 
return.  All  patterns  returned  by  us  under  any  such  discard  report 
are  to  be  credited  to  a  special  account,  to  be  known  as  our  discard 
exchange  account,  the  credit  to  same  to  continue  for  a  period  of  six 
months  from  the  date  of  such  discard  report,  unless  this  contract  shall 
be  sooner  terminated ;  and  all  patterns  ordered  by  us  within  such  period 
of  six  months  and  while  this  contract  is  in  force,  excepting  our  monthly 
standing  order,  shall  be  charged  to  such  discard  exchange  account  unless 
our  credit  to  the  same  is  earlier  exhausted. 

*^  T^f  either  of  us  shall  intentionally  break  this  contract  or  shall  refuse 
or  fail  promptly  to  perform  the  same  after  two  weeks'  notice  in  writing 
given  by  the  other,  then  the  other  shall  have  the  right  to  exercise  the 
option  of  being  released  from  all  future  obligations  under  it,  and  to 
recover  and  receive  as  liquidated  damages,  and  not  as  a  penalty,  a  sum 
equal  to  the  agreed  charge  for  Fashion  Sheets  during  the  entire  term 
of  this  contract.  Failure  to  require  compliance  with  the  strict  letter 
of  this  contract-order  shall  not  forfeit  nor  prejudice  any  right  there- 
under, nor  constitute  a  waiver  thereof.  This  contract  is  to  remain  in 
force  from  date,  and  for  five  years  after  first  shipment  of  patterns,  and 
thereafter  until  the  expiration  of  three  months'  notice  given  by  either 
party  in  writing,  subsequent  to  the  expiration  of  such  five  years.  All 
terms  are  in  printed  or  written  form.  Signed  in  duplicate  after  being 
read.     Date  May  15,  1905.     Purchaser's  name 

^^  ^Ouarantee  Against  Loss  in  Patterns,  It  is  agreed  that  at  the  end 
of  five  years  and  three  months  from  date  of  first  shipment  of  patterns, 
provided  this  contract  shall  have  continued  in  force  so  long,  the  above 
purchaser  may  take  an  invoice  of  the  stock  of  patterns  on  hand,  pur- 
chased under  this  contract,  and  if  the  result  of  the  business  shows 
that  the  above  purchaser  has  paid  us  more  cash  for  patterns  purchased 
under  this  contract  than  has  been  received  for  them,  we  will,  upon 
demand  made  by  such  purchaser  and  receipt  of  the  patterns  at  our 
New  York  office  within  thirty  days  after  the  expiration  of  such  five 
years  and  three  months,  pay  such  loss  in  cash,  provided  all  terms  of 
this  contract  have  been  complied  with.  The  above  contract-order  is 
accepted  subject  to  the  approval  of  the  home  office.  The  McCall  Com- 
pany (incorporated  State  of  New  York).  Date  May  15,  1905.  By 
James  E.  H.  Cawall,  Auditor.  Approved  and  accepted  New  York,  N.  Y., 
May  19, 1905.    The  McCall  Companv.    Bv  James  E.  H.  Cawall,  Auditor. 

"  '2022. 

'^  T)ate  May  15,  1905.    It  is  further  understood  and  agreed  as  a  part 
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of  and  supplement  to  the  provisions  of  the  annexed  contract  that  if,  at 
any  time  in  the  months  of  January  and  July,  in  any  year  during  the 
term  of  the  said  annexed  contract,  after  the  discarded  patterns  reported 
by  you  are  taken  from  our  stock  in  accordance  with  the  conditions  of 
the  annexed  contract,  the  stock  of  patterns  purchased  of  you  then  re- 
maining in  our  hands  exceeds  $400,  at  cost  price,  then  we  shall  have 
the  privilege  (provided  all  the  terms  of  the  annexed  contract  have  been 
fully  complied  with  by  us),  after  such  discards  are  taken  out,  of  return- 
ing to  the  McCall  Company  any  patterns  we  may  select  from  such  re- 
maining stock,  to  an  amount  sufficient  to  reduce  our  stock  to  such  sum 
of  $400;  and  same  is  to  be  credited  to  our  current  account  at  full  cost 
price,  in  payment  for  our  monthly  standing  order  for  patterns  under 
said  contract  or  for  any  other  patterns  that  we  may  order  until  such 
credit  is  exhausted;  it  being  the  purpose  of  this  clause  to  provide  that 
we  may,  if  we  so  elect,  reduce  our  stock  on  hand,  twice  each  year,  to 
the  sum  of  $400,  exclusive  of  all  discards.  In  consideration  of  the 
foregoing  concession,  the  McCall  Company  shall  have  the  right,  with 
our  assistance,  to  take  an  inventory  of  our  stock  at  any  time  on  demand, 
and  we  agree  that  when  our  stock  on  hand  at  cost  price  shall  have 
reached  the  said  amount  of  $400,  we  shall  not  allow  the  amount  thereof 
to  be  reduced  beiow  said  ?um  of  $400  during  the  remaining  term  of 
the  annexed  contract ;  and  if  at  the  termination  of  said  contract  it  shall 
be  found  that  the  value  of  our  stock  amounts  at  cost  to  less  than  §aid 
sum  of  $400,  we  will  either  order  and  pay  for  a  sufficient  quantity  of 
new  patterns  to  bring  the  total  to  said  sum  of  $400,  or  pay  the  difference 
to  the  McCall  Company  in  cash.  Accepted — The  McCall  Company  (in- 
corporated State  of  New  York).  By  James  E.  H.  Cawall,  Auditor. 
Signature  J.  J.  Segal.     W.' 

"In  1910  the  McCall  Company  instituted  this  suit  against  Segal,  in 
which  it  seeks  to  recover  the  sum  of  $742.10  claimed  as  the  sum  due 
upon  an  itemized  and  verified  account  for  goods  sold  and  delivered  under 
the  terms  of  the  above  contract.  It  also  seeks  to  recover  in  the  same 
action  the  sum  of  $411.88  as  liquidated  damages  for  the  breach  of  the 
contract.  Among  the  defenses  interposed  by  Segal  it  was  urged  that 
the  contract  was  illegal  and  void  because  in  violation  of  the  provisions 
of  both  (he  Federal  and  State  anti-trust  laws.  The  portions  of  the  con- 
tract specifically  designated  as  being  in  violation  of  those  laws  are  the 
following:  ^The  patterns  are  not  to  he  sold  for  other  than  catalogue 
retail  prices,  and  the  stock  of  patterns  is  to  be  kept  and  offered  for 
sale  on  the  first  (main)  floor.  .  .  .  All  goods  ordered  for  delivery 
are  to  be  paid  for  on  or  before  the  5th  day  of  the  month  succeeding  date 
of  shipment,  if  not  then  paid  subject  to  sight  draft.  All  prices  quoted  are 
net.  We  will  not  sell  any  other  patterns  than  the  McCall  Patterns  re- 
ceived from  yon  during  the  term  of  this  contract-order/ 

^^e  are  inclined  to  hold  that  this  latter  provision  of  the  contract  is 
in  violation  of  the  Texas  anti-trust  statute,  under  the  rule  announced 
in  the  case  of  Fuqua  et  al.  v.  Pabst  Brewing  Co.,  90  Texas,  298,  38  S.  W., 
29.     But  in  view  of  a  contrar}-  holding  in  the  recent  case  of  McCall  Co. 
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V.  J.  D.  Stiff  Dry  Goods  Co.,  142  S.  W.,  659,  in  which  the  honorable 
Court  of  Civil  Appeals  for  the  Fifth  Supreme  Judicial  District  was 
called  upon  to  construe  a  contract  practically  the  same  as  this,  we  have 
concluded  to  certify  to  your  honorable  court  the  following  questions: 

"1.  Did  this  contract  contain  stipulations  violative  of  either  the  Fed- 
eral or  the  State  anti-trust  statutes? 

"2.  Did  those  provisions  of  the  contract  quoted  in  the  above  excerpt 
defeat  the  right  of  the  McCall  Company  to  recover  in  this  suit? 

*'3.  If  you  should  determine  that  the  contract  was  not  void  and 
unenforcible,  then  we  desire  an  answer  to  the  following  question:  Does 
the  contract  disclose  the  transaction  of  business  in  this  State  in  such 
a  manner  as  to  require  the  McCall  Company  to  procure  a  permit  from 
the  Secretary  of  State  under  the  provisions  of  article  745  of  the  Revised 
Civil  Statutes  as  a  condition  upon  which  it  can  maintain  this  action 
in  a  court  of  this  State?" 

We  answer  the  first  question  in  the  affirmative.  The  contract  is  vio- 
lative of  the  State  anti-trust  statutes.  In  this  view,  and  according 
also  to  the  plain  meaning  of  the  first  question,  we  need  not  determine 
whether  the  contract  is  violative  of  the  Federal  Anti-trust  Act.  We 
think  the  provisions  of  said  contract  which  obligated  Segal  to  sell  no 
kind  of  patterns  except  the  McCall  patterns,  and  to  sell  at  no  price 
other  than  the  catalogue  retail  prices,  are  in  restraint  of  trade  within- 
the  meaning  of  the  Texas  Anti-trust  Act.  It  will  be  noted  that  the 
contract  is  not  in  any  sense  an  agency  contract.  Neither  is  the  title 
to  the  patterns  reserved  or  attempted  to  be  reserved  in  the  McCall  Com- 
pany. The  contract  is  for  a  naked  sale  of  the  goods,  with  no  reserva- 
tion of  title,  or  restrictions  upon  the  sale  thereof,  except  the  provision 
which  fixes  for  the  vendee  his  selling  price  to  the  consumer,  and  the 
provision  which  prohibits  the  vendee  from  selling  other  patterns  than 
the  McCall  patterns.  Such  a  contract  is  a  plain  violation  of  the  Texas 
Anti-trust  Act.  If  the  contract  had  exclusive  relation  to  interstate  com- 
merce it  would  not  violate  the  Texas  anti-trust  statute,  for  the  reason 
that  under  the  Federal  Constitution  Congress  alone  has  the  power  "to 
regulate  commerce  with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes."  The  State  Anti-trust  Act  was  not  intended 
to  encroach  upon  a  field  of  legislation  over  which  it  had  no  jurisdiction. 
A  State  has  no  power  to  regulate  interstate  commerce,  and  is  prohibited 
from  so  doing  bv  the  Federal  Constitution.  Only  Congress  may  occupy 
this  field.  Albertype  Co.  v.  Gust  Feist  Co.,  102  Texas,  219, 114  S.  W.,  791. 
But  the  provisions  of  the  contract  which  are  obnoxious  to  the  Texas 
Anti-trust  Act  constitute  no  part  of  interstate  commerce.  They  apply 
to  acts  to  be  performed  by  the  vendee  after  the  interstate  commerce 
involved  in  the  transactiou  has  been  completed.  For  a  citizen  of  New 
York  to  sell  and  transport  to  a  citizen  of  Texas  goods  and  merchandise. 
is  to  engage  in  interstate  commerce;  but  when  the  sale  and  transporta- 
tion has  been  completed,  and  the  property  has  been  delivered  in  Texas 
to  a  citizen  of  Texas,  the  interstate  transaction  has  ended.  The  use  to 
which  the  property  may  then  be  put  in  Texas,  and  the  acts  of  the  vendee 
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in  relation  to  it  while  in  Texas,  come  under  the  jurisdiction  of  the  Texas 
laws.  When  the  contract  relates  wholly  to  interstate  commerce,  only 
the  Federal  Anti-trust  Act  could  apply;  but  when  the  contract  contains 
more,  as  in  this  case  it  does,  than  a  contract  for  interstate  shipment, 
and  embraces  acts  to  be  performed  after  the  completed  sale  and  ship- 
ment, which  are  not  essential  ingredients  of  an  interstate  shipment,  it 
falls  within  the  regulation  of  State  law.  The  Federal  law  alone  con- 
trols contracts  covering  interstate  commerce,  it  is  true;  but  when  the 
contract  embraces  ingredients  necessary  to  cover  interstate  commerce, 
and  ingredients  not  pertaining  to  interstate  commerce,  hut  pertaining 
to  the  use  of  the  property  after  the  interstate  shipment  has  been  com- 
pleted, the  interstate  feature  of  the  contract  will  not  nullify  the  power 
of  State  laws  to  govern  on  the  features  of  the  contract  which  are  not 
interstate.  Texas  laws  govern  as  to  such  features.  This  contract  is 
twofold,  in  that  it  embraces  a  full  contract  for  interstate  commerce 
between  a  citizen  of  New  York  and  a  citizen  of  Texas,  and  other  pro- 
visions for  acts  to  be  performed  in  Texas  after  the  interstate  feature  of 
the  contract  has  been  entirely  fulfilled.  The  contract  fixe?i  the  price  at 
which  the  vendee  shall  sell  at  retail  in  Texas,  and  provides  that  he  shall 
refrain  from  selling  at  retail  in  Texas  any  other  pattern  than  the 
McCall  pattern.  This  brings  it  under  the  jurisdiction  of  the  Texas 
laws.  This  was  the  holding  of  this  court  in  Fuqua,  Hinkle  &  Davis  v. 
Pabst  Brewing  Co.,  90  Texas,  298,  which  we  think  announces  the  cor- 
rect rule.  This  holding  is  not  in  conflict  with  the  case  of  Albertype 
Co.  V.  Gust  Feist  Co.,  102  Texas,  219,  though  it  might  appear  so  from 
a  casual  reading  of  the  opinion  in  that  case.  The  opinion  in  that  case 
was  by  Mr.  Justice  Brown,  and  its  holding  was  that  the  restraint  of 
trade  which  appeared  from  the  facts  to  exist  in  that  case  was  not  pro- 
hibited by  the  Texas  Anti-trust  Act.  it  having  relation  alone  to  inter- 
state commerce.  As  governed  by  the  facts  of  that  particular  case,  the 
holding  was  correct.  The  provision  of  the  contract  in  that  case,  which 
was  charged  to  be  in  violation  of  the  State  Anti-trust  Act,  was,  that 
the  Albertype  Company,  of  the  State  of  New  York,  would  not  sell  the 
souvenir  albums  to  any  citizen  of  the  city  of  Galveston  other  than  the 
Gust  Feist  Co.,  whose  place  of  business  was  in  Galveston.  For  the 
Albertype  Company,  of  the  State  of  New  York,  to  sell  and  deliver  the 
albums  to  a  citizen  of  Galveston,  Texas,  was  interstate  commerce.  For 
it  to  refrain  from  so  doing  was  to  refrain  only  from  engaging,  to  that 
extent,  in  interstate  commerce.  This  would  be  in  violation  of  only  the 
Federal  Anti-trust  Act.  Tf  the  contract  had  required  the  vendee,  after 
receiving  it  in  Texas,  to  sell  it  at  a  certain  price,  or  to  refrain  from 
selling  any  other  kind  of  album,  then  such  provision  of  the  contract 
would  have  been  in  violation  of  the  Texas  Anti-trust  Act,  because  having 
relation  to  certain  restricted  uses  of  the  property  after  the  interstate 
shipment  had  been  completed.  So  that  case,  when  understood  in  the 
light  of  its  own  facts,  is  in  harmony  with  the  holding  of  this  court  in 
Fuqua,  Hinkle  &  Davis  v.  Pabst  Brewing  Co.,  supra,  and  other  kindred 
cases,  and  the  holding  in  this  case  is  in  agreement  therewith. 
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These  obnoxious  provisions  of  the  contract  defeat  the  right  of  the 
McCall  Company  to  recover  in  its  suit.  Being  in  part  in  violation  of 
law,  the  taint  renders  the  entire  contract  illegal  and  unenforceable.  The 
law  will  not  give  effect  to  a  contract  of  this  natxire,  or  give  aid  to  its 
enforcement,  it  being  in  violation  of  public  policy  so  to  do.  We,  there- 
fore answer  the  second  question  in  the  affirmative. 

The  third  question  becomes  immaterial,  and  is  not  answered. 

Opinion  delivered  March  29,  1916. 


Emma  A.  Cassady  et  al.  v.  Missouri,  Kansas  &  Texas  Ra.il- 
V7AY  Company  op  Texas. 

Application  No.  9380.    Decided  March  29,  1916. 

Negligence — Master  and  Servant — ^Bee  Ipsa  Loquitur. 

Refusing  a  writ  of  error  on  the  ground  that  the  circumstances  of  the  par- 
ticular accident  here  involved  furnish,  in  themselves,  proof  of  negligence,  the 
Supreme  Court  dissents  from  the  opinion  of  the  Court  of  Civil  Appeals  herein 
(175  S.  W.,  796)  that  the  doctrine  of  res  ipsa  loquitur  applies,  as  a  rule,  in  cases 
of  injury  sustained  by  a  servant  in  the  service  of  a  master.  McCray  v.  Cfalveston, 
H.  &  S.  A.  Ry.  Co.,  89  Texas,  168,  followed. 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals  for  the 
Second  District,  in  an  appeal  from  Cooke  County. 

C.  C.  Huff,  A.  n.  McKnigM,  J.  M.  Chambers,  and  Garnett  <&  Ocurnett, 
for  applicant,  cited :  Broadway  v.  San  Antonio  Gas  Co.,  24  Texas  Civ. 
App.,  603,  60  S.  W.,  270;  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Garvin,  109 
S.  W.,  427;  Lone  Star  Brewing  Co.  v.  Willie,  114  S.  W.,  191. 

Stuart,  Bell  &  More,  for  appellee. 

Mb.  Chief  Justice  PHILIjIPS  delivered  the  opinion  of  the  court. 

We  deem  it  proper  to  say  that  we  do  not  subscribe  to  the  statement 
in  the  opinion  of  the  honorable  Court  of  Civil  Appeals  that  it  is  a  gen- 
eral holding  of  this  court  that  the  doctrine  of  res  ipsa  loquitur  applies, 
as  a  rule,  in  cases  of  injury  sustained  by  a  servant  in  the  services  of 
a  master.  McCray  v.  Railway  Co.,  89  Texas,  168,  recognizes  that  in 
auch  eases  the  doctrine  does  not  apply.  We  think  the  facts  of  the 
present  case  bring  it  within  the  rule,  equally  announced  in  McCray  v. 
Railwjiy  Co.,  that  the  circumstances  of  a  particular  accident  may  them- 
selves furnish  proof  of  negligence;  and  it  is  for  this  reason  that  the 
writ  of  error  is  refused. 

yfrit  of  error  refused. 
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P.   P.   PlEHCE  ET   AL.    G.   T.   GiBSON  ET  AL. 

No.  2454.     Decided  April  6,   1916. 

1, — ^Homeetead — ^A-bandonment — Insane  Wife. 

'llie  husband,  acting  in  good  faith,  had  the  right  to  abandon  the  homestead 
and  acquire  another,  though  the  wife  was  insane;  her  consent,  though  sane,  was 
not  necessary  to  enable  him  to  do  so.     (P.  64.) 

2. — Community  IProperty— Sale  by  Husband— Insane  Wife. 

The  luishand  may  sell  community  real  estate  to  pay  community  debts  though 
the  wife  is  insane  (Shields  v.  Aultman,  Miller  &  Co.,  20  Texas  Civ.  App.,  346), 
and  this  without  making  bond  under  article  3694,  Rev.  Stats.,  to  acquire  the  right 
to  dispose  of  it.  The  statute  in  such  case,  as  in  that  of  her  death,  was  passed 
to  enlarge  his  power  of  disposition,  not  to  restrict  the  power  to  sell  for  pay- 
ment of  debts  which  he  already  possessed.  (Ashe  v.  Yungst,  66  Texas,  631;  San- 
ger Bros.  v.  Heirs  of  Moody,  60  Texas,  96;  Fagan  v.  McWhirter,  71  Texas,  567; 
Martin  v.  McAllister,  94  Texas,  667.)      (Pp.  66-67.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Eighth  District,  in  an 
appeal  from  Stephens  County. 

Gihscn  and  others  sued  Pierce  and  another  and  appealed  from  a  judg- 
ment in  favor  of  Pierce.  They  obtained  writ  of  error  when  this  was 
reversed  and  the  cause  remanded. 

J,  R,  StubblefieJd,  for  plaintiff  in  error. — In  the  absence  of  any  bad 
faith  on  the  part  of  Pettit,  he,  as  the  husband  and  head  of  the  family, 
had  a  right  to  designate  the  homestead,  and  having  designated  a  home- 
stead in  Guadalupe  County,  he  had  the  legal  right  to  sell  the  land  in 
controversy.  McGaughey  v.  American  National  Bank,  41  Texas  Civ. 
App.,  191,  92  S.  W.,  1008 ;  Evans  v.  Daniel,  25  Texas  Civ.  App.,  362, 
60  S.  W.,  1012;  McDannell  v.  Ragsdale,  71  Texas,  26,  8  S.  W.,  625; 
Hollman  v.  Smith,  39  Texas,  362 ;  Slaven  v.  Wheeler,  61  Texas,  654  ; 
21  Cyc,  606. 

Even  though  Jane  Pettit  was  insane,  this  fact  would  not  deprive  her 
husband,  as  the  head  of  the  family,  of  his  right  to  determine  what 
property  should  become  the  homestead  of  the  family.  Shields  v.  Ault- 
man, Miller  &  Co.,  20  Texas  Civ.  App.,  345. 

A  surviving  husband,  or  the  husband  of  an  insane  wife,  may  sell 
community  property,  not  the  homestead,  to  pay  community  debts. 
Shields  v.  Aultman,  Miller  &  Co.,  20  Texas  Civ.  App.,  345;  Jones  v. 
Harris,  139  S.  W.,  69;  Davis  v.  Carter,  119  S.  W.,  724;  Ashe  v.  Yungst, 
65  Texas,  631;  Fagan  v.  McWhirter,  71  Texas,  567,  9  S.  W.,  677; 
Martin  v.  McAlister,  94  Texas,  567,  63  S.  W.,  624,  56  L.  R.  A.,  586; 
Jennings  v.  Barton.  44  Texas  Civ.  App.,  280,  98  S.  W.,  445;  21  Cyc., 
1701 ;  Speer  on  Law  of  Married  Women,  sec.  104,  p.  99. 
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D.  G.  Hunt  and  W,  P.  Sehastia/a,  for  defendants  in  error. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  the  District  Court  of  Stephens  County, 
Texas,  by  the  defendants  in  error,  who  were  plaintiffs  below,  against 
P.  P.  Pierce  and  R.  Glasscock,  to  recover  730  acres  of  land  situated 
partially  in  Palo  Pinto  County  and  partially  in  Stephens  County,  Texas. 

In  the  District  Court  Glasscock  filed  a  disclaimer,  and  the  trial  pro- 
ceeded against  Pierce.  The  case  was  submitted  to  the  jury  on  special 
issues.  The  trial  resulted  in  a  judgment  in  the  District  Court  in  favor 
of  Pierce,  who  is  plaintiff  in  error  here,  and  against  the  plaintiffs  in 
said  suit  in  the  District  Court.  By  them  the  case  was  appealed  to  the 
honorable  Court  of  Civil  Appeals  for  the  Second  District.  The  appeal 
was  transferred  to  the  honorable  Court  of  Civil  Appeals  for  the  Eighth 
District,  in  which  court  the  case  was  reversed  and  remanded  as  to 
Jane  P.  Pettit,  wife  of  C.  I.  Pettit,  the  court  holding,  that  she  was  en- 
titled to  recover  one-half  of  the  land  sued  for.  As  to  the  other  plaintiffs 
in  the  District  Court,  and  as  to  the  remaining  one-half  interest  in  the 
land,  the  judgment  of  the  District  Court  was  affirmed. 

A  writ  of  error  was  granted  by  this  court  on  the  petition  of  P.  P. 
Pierce,  the  plaintiff  in  error,  on  the  ground  of  a  conflict  between  the 
opinion  by  the  Court  of  Civil  Appeals  for  the  Eighth  District  in  this 
case  and  the  opinion  of  the  Court  of  Civil  Appeals  for  the  Fifth  Dis- 
trict in  the  case  of  Shields  v.  Aultman,  Miller  &  Co.,  20  Texas  Civ. 
App.,  345,  50  S.  W.,  219,  in  which  case  a  writ  of  error  was  denied  by 
this  court. 

By  the  findings  of  the  jury  in  answer  to  special  issues  the  following 
facts  were  established:  That  C.  I.  Pettit  was  of  sound  mind  when  he 
executed  the  deed  to  Pierce  and  Glasscock  in  May,  1907,  and  at  the 
time  he  executed  the  mortgage  in  Feruary,  1907;  that  no  part  of  the 
property  in  controversy  constituted  the  homestead  of  C.  I.  Pettit  at 
said  time,  or  at  the  time  he  executed  the  mortgage  thereon  in  February, 
1907,  to  secure  a  loan  of  $1200;  that  C.  I.  Pettit  acted  in  good  faith 
at  the  time  he  executed  the  deed  to  Pierce  and  Glasscock  in  May,  1907, 
and  at  the  time  he  executed  the  mortgage  in  February,  1907,  and  was 
not  guilty  of  any  fraudulent  attempt  to  deprive  his  wife  of  the  benefit 
of  a  homestead  exemption  in  the  property  involved;  that  when  C.  I. 
Pettit  abandoned  his  home  in  Stephens  County,  and  acquired  a  new 
home  in  another  county  prior  to  May,  1907,  he  acted  in  good  faith  in 
so  doing;  that  at  the  time  Pierce  and  Glasscock  purchased  the  property 
from  C.  I.  Pettit  in  May,  1907,  there  was  a  valid  and  subsisting  mort- 
gage against  such  property  in  the  amount  of  $1200;  that  at  the  time 
Pierce  and  Glasscock  purchased  the  property  from  Pettit  in  May,  1907, 
there  were  no  other  liens  against  the  property;  that  the  consideration 
paid  by  Pierce  and  Glasscock  to  C.  I.  Pettit  for  the  land  in  controversy 
was  the  reasonable  cash  market  value  of  such  land  at  the  time  and  pla<?e 
it  was  sold;  that  Pierce  and  Glasscock  acted  in  good  faith  towards  C.  J. 
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Pettit  when  they  bought  the  land  in  controversy,  and  did  not  practice 
any  fraud  upon  him. 

The  evidence  shows  that  when  C.  I.  Pettit  sold  the  property  in  con- 
troversy in  May,  1907,  he  paid  out  of  its  proceeds  the  $1200  which 
he  owed  tliereon,  and  which  was  a  community  debt. 

The  findings  of  fact  by  the  Court  of  Civil  Appeals  are  to  the  effect 
that  the  evidence  was  sufficient  to  sustain  all  the  foregoing  findings  of 
fact  by  the  jury,  in  answer  to  special  issues. 

It  is  contended  by  the  defendants  in  error  that  the  husband  of  an 
insane  wife  can  not  convey  by  his  deed  alone  the  homestead  unless  the 
proof  should  show  that  the  insanity  of  the  wife  was  incurable.  The  find- 
ings of  the  jury  in  this  case  were  to  the  effect  that  none  of  the  property 
in  question  was  the  homestead  of  Pettit  at  the  time  he  conveyed  the 
property  to  Pierce  and  Glasscock.  This  finding  of  fact  removes  from 
the  case  the  proposition  of  law  contended  for,  and  renders  it  unneces- 
sary for  us  to  consider  the  question  of  law  as  to  the  effect  of  a  hus- 
band's deed  of  conveyance  of  the  homestead  while  the  wife  is  insane, 
since  in  this  case  there  was  no  homestead  at  the  time  of  sale.  The 
property  in  question  was  the  homestead  of  C.  I.  Pettit  and  his  wife, 
Jane,  for  many  years.  In  January,  1901,  the  wife  was  adjudged  in- 
sane, and  was  sent  to  a  lunatic  asylum,  where  she  remained  until  during 
the  trial  of  this  case,  when  she  appears  to  have  been  released,  and  to 
have  attended  the  trial,  though  she  did  not  testify  as  a  witness,  and 
there  is  no  evidence  showing  either  that  she  had  or  had  not  been  re- 
stored to  a  sane  condition.  C.  I.  Pettit,  and  his  children,  continued 
to  occupy  the  land  as  a  homestead  for  about  four  years  subsequent  to 
the  insanity  of  his  wife.  Having  contracted  tuberculosis,  he  moved  to 
San  Antonio,  where  he  acquired  another  home,  which  he  occupied  for 
about  one  year.  Later,  in  1906,  he  acquired  another  home,  and  occu- 
pied it  as  such,  in  Guadalupe  County,  for  about  one  year.  He  mort- 
gaged the  property  in  controversy  in  February,  1907,  for  $1200.  On 
May  16,  1907,  he  conveyed  it  to  P.  P.  Pierce  and  R.  Glasscock  for  a 
cash  consideration  of  $4357.50.  Later  Glasscock  conveyed  his  interest 
in  the  land  to  Pierce. 

The  homestead  in  Stephens  County  ceased  to  be  such  when  it  was 
abandoned  by  C.  I.  Pettit  with  the  intention  of  making  his  home  in 
South  Texas,  in  the  interest  of  his  health.  His  abandonment  of  the 
homestead  being  in  good  faith,  as  found  by  the  jury,  it  was  his  right 
and  privilege  in  law  to  so  abandon  it  and  establish  another  home.  The 
husband  has  a  legal  right,  while  acting  in  good  faith,  to  abandon  the 
homestead  and  acquire  a  new  one  without  the  consent  of  his  wife.  The 
fact  that  she  was  insane  and  unable  to  give  her  consent  would  not 
defeat  this  right  on  his  part,  since  her  consent  to  the  abandonment  of 
a  homestead,  and  the  acquiring  of  a  new  one,  is  pot  necessary.  The  fact 
that  she  became  insane,  and  could  not  give  her  consent,  would  in  no 
way  alter  the  situation,  or  destroy  his  rights  in  this  respect.  Shields 
V.  Aultman,  Miller  &  Co.,  20  Texas  Civ.  App.,  345,  50  S.  W.,  219. 
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The  honorable  Court  of  Civil  Appeals  rested  its  holding  in  reversing 
the  case  as  to  one-half  the  property,  on  the  proposition  that  C.  I.  Pettif  s 
deed  to  Pierce  and  Glasscock,  in  so  far  as  it  attempted  to  convey  the 
wife's  one-half  interest  in  said  community  property  was  void,  for  the 
reason  that  he  could  not  convey  her  one-half  interest  in  the  community 
property  without  qualifying,  which  he  had  not  done,  as  survivor,  and 
making  a  survivorship  bond,  under  article  3594,  chapter  28,  title  52, 
Vernon's  Sayles'  Texas  Civil  Statutes,  which  is  as  follows: 

"Where  the  wife  dies  or  becomes  insane,  leaving  a  surviving  husband 
and  child,  or  children,  the  husband  shall  have  the  exclusive  management, 
control  and  disposition  of  the  community  property  in  the  same  manner 
as  during  her  lifetime,  'or  sanity;  and  it  shall  not  be  necessary  that 
the  insane  wife  shall  join  in  conveyances  of  such  property,  or  her  privy 
examination  and  acknowledgment  be  taken  to  such  conveyances,  sub- 
ject, however,  to  the  provisions  of  this  chapter/' 

We  do  not  think  this  article  of  the  statutes  in  any  way  abridged  the 
right  of  the  husband  to  sell  the  property  for  the  purpose  of  liquidating 
community  debts,  though  the  other  provisions  in  said  chapter  make 
provision  for  community  administration  and  survivorship  bond.  It  was 
all  community  property,  and  was  charged  with  the  payment  of  the  com- 
munity debts.  It  has  been  held  by  this  court,  in  a  long  and  unbroken 
Kne  of  decisions,  that  the  husband  upon  the  death  of  his  wife  may, 
without  administration  upon  her  estate,  sell  the  commimity  property 
to  pay  community  debts.  Ashe  v.  Yungst,  65  Texas,  631 ;  Sanger  Bros. 
V.  Heirs  of  Moody,  60  Texas,  96 ;  Pagan  v.  McWhirter,  71  Texas,  567, 
9  S.  W.,  677;  Martin  v.  McAllister,  94  Texas,  567,  56  L.  R.  A.,  585, 
63  S.  W.,  624. 

We  hold  that  the  rule  should  be  the  same  where  the  wife  is  not  dead 
but  insane.  It  has  never  been  doubted  that  during  the  life  of  the  wife 
the  husband  could  sell  any  community  property  except  the  homestead, 
for  the  purpose  of  liquidating  community  debts.  They  are  a  charge 
upon  the  partnership  property  of  a  husband  and  wife  as  much  as  are 
the  debts  of  any  other  partnership  a  charge  upon  the  partnership  prop- 
erty. The  survivor  of  the  partnership  is  charged  with  the  duty  of 
paying  the  partnership  debts,  and  it  is  his  right  to  dispose  of  partner- 
ship property  for  such  purpose.  So  it  has  been  held  unnecessary  when 
the  wife  dies  leaving  community  property,  and  community  debts,  for  the 
surviving  husband  to  cause  administration  to  be  had,  or  to  qualify  as 
sur\'ivor  by  givinc^  the  bond  provided  for  in  article  3598,  chapter  29, 
title  52,  Vernon's  Sayles'  Civil  Statutes,  in  order  to  dispose  of  the  com- 
munity property  for  the  purpose  of  settling  the  community  debts.  We 
think  that  C.  I.  Pettit  was  not  deprived  of  this  right  because  of  the 
insanity  of  his  wife.  It  is  true,  as  held  by  the  Court  of  Civil  Appeals 
in  its  opinion  in  this  case,  that  when  the  case  of  Shields  v.  Aultman, 
Miller  &  Co.,  20  Texas  Civ.  App.,  345,  50  S.  W.,  219,  was  decided, 
article  3594,  Vernon's  Sayles'  Civil  Statutes,  did  not  contain  any  pro- 
vision for  a  surviving  husband,  when  the  wife  became  insane,  to  qualify 
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as  a  survivor  under  said  chapter.  At  that  time  the  chapter  in  question 
authorized  community  administration  as  it  does  now,  but  it  only  pro- 
vided for  instances  where  the  wife  had  died,  leaving  a  surviving  hus- 
band and  child.  The  change  in  the  chapter  was  made  by  amendment 
in  1893  so  as  to  allow  the  husband,  when  the  wife  became  insane,  to 
qualify  by  giving  bond  as  a  survivor  on  the  same  basis  that  said  chapter 
had  previously  permitted  survivorship  administration  in  favor  of  the 
husband  where  the  wife  had  died.     But  we  think  the  rule  is  the  same. 

Prior  to  this  amendment  it  had  been  held  by  this  court  in  many 
cases  that  the  statute  authorizing  survivorship  administration  in  case 
of  the  death  of  the  wife,  was  not  an  abridgment  of  the  right  of  the 
surviving  husband  to  sell  community  property. for  the  purpose  of  pay- 
ing community  debts  without  making  the  bond  and  complying  with 
the  survivorship  statute.  This  statute,  authorizing  survivorship  admin- 
istration in  case  of  death  of  the  wife,  with  the  omission  of  the  insanity 
clause,  had  existed  since  1856,  but  notwithstanding  its  existence  in  full 
force,  this  court  repeatedly  construed  it  as  not  being  restrictive  of  the 
rights  of  the  survivor,  but  merely  to  be  an  enlargement  of  his  privileges 
existing  at  the  time  of  its  passage;  and  it  was  held  that  it  was  not 
mandatory  upon  the  survivor  to  qualify  under  chapter  28,  title  52, 
Vernon^s  Sayles^  >Statutes,  as  survivor,  in  order  to  authorize  the  sur- 
vivor to  sell  community  property  with  which  to  pay  the  community  debts. 

In  passing  upon  this  question  this  court,  speaking  through  Mr.  Jus- 
tice Ireland,  in  the  case  of  Dawson  v.  Holt,  44  Texas,  178,  said : 

'^t  is  contended  that  the  latter  clause  of  the  law  as  quoted  is  to  be 
construed  literally  and  strictly,  and  that  the  authority  of  the  husband 
to  sell  did  not  attach  until  after  the  probate  court  had  ^recorded^  the 
inventory  and  appraisement. 

"It  must  be  borne  in  mind  that  the  surviving  husband  had  the  right 
to  sell  the  community  property  to  pay  debts  against  the  community, 
after  the  death  of  the  wife,  without  the  aid  of  this  statute.  (Jones 
V.  Jones,  15  Texas,  147.)  It  was  clearly  not  the  intention  of  the 
Legislature  to  throw  restrictions  around  the  survivor  in  such  cases,  but 
to  enlarge  their  powers.*' 

Again  this  court,  speaking  through  Mr.  Justice  Stayton,  in  the  case 
of  Sanger  Brothers  v.  Heirs  of  Moody,  60  Texas,  98,  sayff: 

*r[t  is  claimed  that  as  community  indebtedness  was  shown  to  exist  at 
the  time  the  land  was  sold  by  Louis  Moody  to  Birge,  the  sale  should 
be  held  valid. 

^TJpon  the  repeated  decisions  of  this  court  it  must  be  held  as  con- 
clusively settled,  that  the  survivor  of  the  marital  relation,  without  ad- 
ministration upon  the  estate  of  the  deceased  member  in  any  of  the 
modes  expressly  provided  by  statute,  has  power  as  survivor  to  sell  the 
community  property  for  the  purpose  of  papng  debts  which  are  a  charge 
upon  it,  and  by  law  such  property  is  charged  with  the  payment  of  debts 
contracted  during  the  marriage.     Pasch.  Dig.,  4646. 

'Tit  has  been  properly  held  that  the  Act  of  1856  did  not  withdraw  such 
power  from  the  survivor;  but  that  the  Act  was  intended  to  enlarge  the 
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powers  of  the  survivor.    Wenar  v.  Stenzel,  48  Texas,  489;  Dawson  v. 
Holt,  44  Texas,  178;  Lumpkin  v.  Murrill,  46  Texas,  51/' 

There  are  many  other  decisions  to  the  same  effect,  and  holding  that 
the  survivorship  statute  did  not  deprive  the  surviving  husband  of  the 
power  to  sell  community  property  and  with  the  proceeds  to  discharge 
community  debts.  Jones  v.  Jones,  15  Texas,  147;  Dawson  v.  Holt, 
44  Texas,  174;  Lumpkin  v.  Murrill,  46  Texas,  51. 

We  think  the  rule  is  the  same  since  the  amendment  of  the  statute 
authorizing  the  husband,  in  case  of  his  wife's  insanity,  to  qualify  as 
survivor.  The  statute  as  so  amended  must  be  held  to  be  an  enlargement 
of  the  rights  of  the  survivor  of  an  insane  spouse,  and  not  an  abridg- 
ment thereof.  Prior  to  this  amendment  it  was  the  undoubted  right  of 
the  husband  of  an  insane  wife  to  sell  community  property  for  the  pur- 
pose of  paying  community  debts,  and  we  think  he  still  has  such  right, 
and  that  he  need  not  qualify  under  the  survivorship  statute  in  order  to 
exercise  it.  The  rule  as  to  selling  community  property,  with  the  pro- 
ceeds of  which  to  pay  community  debts,  should  be  the  same  now,  where 
the  wife  becomes  insane,  as  it  was  prior  to  this  amendment,  in  cases 
where  the  wife  had  died.  We  think  the  Court  of  Civil  Appeals  was  in 
error  in  holding  that  Pettifs  deed  was  void  because  he  had  not  qualified 
as  survivor  under  chapter  28,  title  52,  Vernon's  Sayles'  Civil  Statutes. 
We  think  the  deed  was  valid,  and  conveyed  all  the  land  in  controversy 
to  Pierce  and  Glasscock. 

We  have  examined  the  other  questions  presented  by  the  defendants 
in  error  and  do  not  think  any  of  them  presents  error. 

It  follows  that  the  judgment  of  the  Court  of  Civil  Appeals  should 
be  reversed  and  the  judgment  of  the  District  Court  should  in  all  things 
be  affirmed,  and  it  is  so  ordered. 

Reversed  and  judgment  of  District  Court  afft/rmed. 


El  Paso  &  Southwestern  Company  v.  Angela  La  Londe. 

Application  No.  9292.    Motion  No.  3627.     Opinion  delivered  April  6,  1916. 

Dtoth — ^Action — Injuries  in  Another  State — ^Laws  of  New  Mexico. 

The  result  reached  by  the  Court  of  Civil  Appeals  (El  Paso  &  S.  W.  Co.  ▼. 
La  Londe,  173  8.  W.,  890)  in  affirming  a  recovery  by  the  widow  and  tem- 
porary administratrix  in  a  suit  in  Texas  on  a  right  of  action  for  death  created 
by  the  Constitution  and  laws  of  New  Mexico,  where  the  injuries  and  death 
occurred,  is  approved,  per  curiam,  by  refusal  of  a  writ  of  error.  Mr.  Justice 
Hawkins,  in  an  opinion  concurring  in  overruling  applicant's  motion  for  rehear- 
ing, examines  the  laws  of  New  Mexico  and  gives  the  reason  on  which  his  con- 
currence is  based.     (Pp.  68-77.) 

Motion  for  rehearing  on  an  application  for  writ  of  error  previously 
refused. 

Angela  La  Londe,  as  widow  and  temporary  executrix  of  deceased,  sued 
the  El  Paso  &  Southwestern  Company  in  the  District  Court  of  El  Paso 
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Comity,  Texas,  for  injuries  resulting  from  death  by  defendant's  negli- 
gence in  New  Mexico.  Defendant  appealed  from  a  judgment  of  re- 
covery in  plaintiff's  favor,  which  was  aflSxmed  (El  Paso  &  S.  W.  Co.  v. 
La  Londe,  173  S.  W.,  890).  Application  for  writ  of  error  by  appellant 
was  refused,  per  curiam,  without  written  opinion,  on  February  23, 1916. 
On  April  5,  1916,  a  motion  for  rehearing  was  overruled,  per  curiam, 
in  individual  concurring  opinion  being  filed  by  Mr.  Justice  Hawkins. 

Hawkins  iSc  Franklin  and  W.  M,  Peticolas,  for  applicant. 

Wallace  &  Oa/rdiner^  for  appellee. 

Mr.  Justice  HAWKINS  concurring  in  overruling  applicants  motion 
for  a  rehearing  on  his  petition  for  writ  of  error,  delivered  the  following 
opinion : 

The  course  of  reasoning  by  which  my  conclusions  herein  have  been 
reached  is,  in  several  respects,  so  different  from  that  shown  by  the 
opinion  of  the  Court  of  Civil  Appeals  in  this  cause  that  I  feel  duty 
bound  to  state  my  individual  views  herein,  although,  with  some  excep- 
tions, the  rule  in  this  court  has  been  not  to  write  in  granting  or  in 
refusing  applications  for  writs  of  error. 

This  action  for  damages  for  the  killing  of  La  Londe,  on  April  21, 
1912,  in  New  Mexico,  by  one  of  plaintiff  in  error's  trains,  was  insti- 
tuted in  a  Texas  court  by  his  widow  as  temporary  administratrix  and 
personal  representative  of  the  estate  of  the  decedent. 

Trial  before  a  jury  resulted  in  verdict  and  judgment  in  her  favor 
for  $13,750,  which  judgment  was  affirmed  by  our  Court  of  Civil  Appeals 
for  the  Eighth  Supreme  Judicial  District.  173  S.  W,,  890.  The  rail- 
way company  applied  for  a  writ  of  error,  which  this  court  refused,  and 
now  prays  for  a  rehearing. 

It  is  contended  by  the  railway  company  that  the  suit  can  not  be  main- 
tained by  the  Texas  temporary  administratrix  in  the  absence  of  allega- 
tion and  proof  of  orders  of  the  probate  court  extending  the  period  of 
administration.  Under  such  circumstances  such  orders  will  be  pre- 
sumed. Williams  v.  Bank,  91  Texas,  651,  45  S.  W.,  690,  Moreover, 
the  record  does  not  show  that  the  right  of  the  plaintiff  to  sue  in  that 
capacity  was  challenged  by  a  sworn  plea,  as  provided  by  Revised  Statutes, 
1911,  article  1906,  subdivision  2. 

Complaint  is  made  by  the  railway  company  of  the  refusal  of  the  trial 
court  to  submit  to  .the  jury  the  provisions  of  the  Constitution  and  stat- 
utes of  New  Mexico  which  were  admitted  in  evidence  before  the  court 
to  enable  the  court  to  determine  whether  they,  or  any  of  them  govern  or 
affect  the  rights  of  the  parties,  and  to  instruct  the  jury  accordingly. 
In  that  refusal  there  was  no  error.  Andrews  v.  Hoxie,  5  Texas,  171; 
Willard  v.  Conduit,  10  Texas,  213. 

The  temporary  administratrix  relies  upon  the  Act  of  February  21, 
1891,  the  Act  of  February  17,  1893,  and  section  16  of  article  XX  of 
the  Constitution  of  New  Mexico,  in  turn,  while  the  railway  company 
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relies  upon  article  3213  of  the  Compilation  of  1897,  and  section  4  of 
article  XXIT  of  said  Constitution,  all  as  shown  below. 

Their  history,  as  I  glean  it,  is  as  follows: 

The  oriorinal  Act  of  1882  dealt,  in  section  1,  with  damages  for  in- 
juries resulting  in  death  when  caused  by  the  wrongful  acts  of  common 
carriers,  their  agents,  servants  and  employees,  while  engaged  in  operat- 
ing locomotives,  trains,  stage  coaches  and  other  public  conveyances,  and, 
in  sections  2  and  3,  with  damages  for  such  injuries  when  caused  by 
wrongful  acti?  of  corporations  and  persons  other  than  common  carriers. 

Said  section  1  reads  thus: 

"Whenever  any  person  shall  die  from  any  injury  resulting  from,  or 
occasioned  by  the  negligence,  unskillfulness  or  criminal  intent  of  any 
oflScer,  agent,  servant  or  employee,  whilst  running,  conducting  or  man- 
aging any  locomotive,  car,  or  train  of  cars,  or  of  any  driver  of  any 
stage  coach,  or  other  public  conveyance,  while  in  the  charge  of  the  same 
as  driver;  and  when  any  passenger  shall  die  from  any  injury  resulting 
from  or  occasioned  by  any  defect  or  insufficiency  in  any  railroad,  or 
any  part  thereof,  or  in  any  locomotive  or  car,  or  in  any  stage  coach,  or 
other  public  conveyance,  the  corporation,  individual  or  individuals,  in 
whose  employ  any  such  officer,  agent,  servant,  employee,  engineer  or 
driver,  shall  be  at  the  time  such  injury  was  committed,  or  who  owns 
any  such  railroad,  locomotive,  car,  stage  coach,  or  other  public  con- 
veyance, at  the  time  any  injury  is  received,  resulting  from,  or  occa- 
sioned by  any  defect  or  insufficiency  above  declared,  shall  forfeit  and 
pay  for  every  person  or  passenger  so  dyin^,  the  sum  of  five  thousand 
($5000)  dollars,  which  may  be  sued  and  recovered:  First,  by  the  hus- 
band or  wife  of  the  deceased;  or,  second,  if  there  be  no  husband  or 
wife,  or  if  he  or  she  fails  to  sue  within  six  months  after  such  death, 
then  by  the  minor  child  or  children  of  the  deceased ;  or,  third,  if  such 
deceased  be  a  minor  and  unmarried,  then  by  the  father*  and  mother,  who 
may  join  in  the  suit,  and  each  shall  have  an  equal  interest  in  the  judg- 
ment; or,  if  either  of  them  be  dead,  then  by  the  survivor.  In  suits  in- 
stituted under  this  section,  it  shall  be  competent  for  the  defendant  for 
his  defense  to  show  that  the  defect  or  insufficiency  named  in  this  sec- 
tion, was  not  of  a  negligent  defect  or  insufficiency." 

Said  section  1  was  carried  into  the  Compilation  of  1884  as  article 
2308,  and  into  the  Compilation  of  1897  as  article  3213,  and  appears 
to  be  still  in  force  unless  and  except  as  repealed,  amended  or  rendered 
inoperative  by  said  Act  of  1891,  said  Act  of  1893  and  said  section  16  of 
article  XX  of  the  Constitution. 

If  article  3213  is  applicable  in  this  case  its  unquestionable  effects  are 
(a)  arbitrarily  to  fix,  at  $5000,  the  amount  of  the  recovery,  such  fixed 
amount  being  in  the  nature  of  a  penalty  rather  than  in  the  nature  of 
compensatory  damages;  and  (b)  to  deny  to. defendant  in  error  the  right 
to  maintain  the  suit  in  the  capacity  in  which  she  sues  herein. 

Said  sections  2  and  3  of  said  Act  of  1882  became  sections  2309  and 
2310  of  the  Compilation  of  1884,  and  were  amended  by  "An  Act  to 
amend  sections  2309  and  2310  of  the  Compiled  Laws  of  New  Mexico 
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of  1884'';  approved  February  21,  1891.  Said  Act  of  1891  authorizes, 
in  general  tenns,  recovery  of  damages  for  injuries  resulting  in  death; 
it  fixes  no  limit  on  the  amount  to  be  recovered;  it  requires  that  actions 
thereunder  be  in  the  names  of  personal  representatives  of  the  decedent; 
but  that  amendment,  it  seems,  does  not  relate  to  common  carriers,  and 
does  not  repeal  said  article  3213.  Romero  v.  Railroad,  11  N.  Mex., 
684,  72  Pac.,  38,  in  which  case  the  Supreme  Court  of  the  Territory 
of  New  Mexico  held  said  article  3213  applicable,  although  the  injuries 
of  the  decedent,  who  was  not  an  employee,  were  inflicted  in  June,  1902. 

Said  Act  of  February  17,  1893,  "An  Act  for  the  protection  and 
relief  of  railroad  employees  and  for  other  purposes,"  provides: 

*'Every  corporation  operating  a  railway  in  this  Territory  shall  be 
liable  in  a  sum  sufficient  to  compensate  such  employee  for  all  damages 
sustained  by  any  employee  of  such  corporation,  the  person  injured  or 
damaged  being  without  fault  on  his  or  her  part,  occurring  or  sustained 
in  consequence  of  any  mismanagement,  carelessness,  neglect,  default  or 
wrongful  act  of  any  agent  or  employee  of  such  corporation,  while  in 
the  exercise  of  their  several  duties,  when  such  mismanagement,  careless- 
ness, neglect,  default  or  wrongful*  act  of  such  employee  or  agent  could 
have  been  avoided  by  such  corporation  through  the  exercise  of  reason- 
able care  or  diligence  in  the  selection  of  competent  employees,  or  agents, 
or  by  not  overworking  said  employees  or  requiring  or  allowing  them 
to  work  an  unusual  or  unreasonable  number  of  hours,"  etc. 

It  also  provides: 

^TVhenever  the  death  of  an  employee  shall  be  caused  under  circum- 
stances from  which  a  cause  of  action  would  have  accrued  under  the 
provisions  of  the  two  preceding  sections,  if  death  had  not  ensued  an 
action  therefor  shall  be  brought  in  the  manner  provided  by  section  2310 
of  the  Compiled  Laws  of  New  Mexico,  as  amended  by  chapter  XLIX 
of  the  Session  Laws  of  1891  of  New  Mexico,  and  any  sum  recovered 
therein  shall  be  subject  to  all  the  provisions  of  said  section  2310  as  so 
amended." 

While  said  Act  of  1893  relates  to  common  carriers,  its  operation  is 
restricted  to  certain  designated  classes  of  cases,  involving  either  want 
of  care  in  the  selection  of  employees  or  agents  or  overworking  them. 
Neither  the  pleading  nor  the  evidence  brings  this  case  within  its  pur- 
view ;  consequently,  at  least  for  the  purposes  of  this  case,  it  neither  con- 
trols nor  affects  said  article  3213. 

Said  section  4  of  article  XXII  of  the  Constitution  is  as  follows: 

"All  laws  of  the  Territory  of  New  Mexico  in  force  at  the  time  of  its 
admission  into  the  Union  as  a  State,  not  inconsistent  with  this  Con- 
stitution, shall  be  and  remain  in  force  as  the  laws  of  the  State  until 
they  expire  by  their  own  limitation,  or  are  altered  or  repealed,  and 
all  rights,  actions,  claims,  contracts,  liabilities  and  obligations  shall 
continue  and  remain  unaffected  by  the  change  in  the  form  of  govern- 
ment.^' 

Section  16  of  article  XX  of  the  Constitution,  adopted  in  1911,  pro- 
vides : 
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*^very  person,  receiver  or  corporation  owning  or  operating  a  railroad 
within  this  State  shall  be  liable  in  damages  for  injury  to,  or  death  of, 
any  person  in  its  employ,  resulting  from  the  negligence  in  whole  or  in 
part  of  said  owner  or  operator  or  of  any  of  its  oflBcers,  agents  or  em- 
ployees thereof,  or  by  reason  of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  whole  or  in  part,  in  its  cars,  engines,  appliances,  ma- 
chinery, track,  roadbed  works,  or  other  equipment. 

"An  Action  for  negligently  causing  the  death  of  an  employee  as 
above  provided  shall  be  maintained  by  the  executor  or  administrator 
for  the  benefit  of  the  employee's  surviving  widow  or  husband  and  chil- 
dren; or  if  none,  then  his  parents;  or  if  none,  then  the  next  of  kin  depend- 
ent upon  said  deceased.  The  amount  recovered  may  be  distributed  as  pro- 
vided by  law.  Any  contract  or  agreement  made  in  advance  of  such 
injury  with  any  employee  waiving  or  limiting  any  right  to  recover  such 
damages  shall  be  void.^^ 

It  seems  that  no  statute  has  been  enacted  to  put  section  16  into 
effect,  but  its  provisions,  other  than  those  relating  to  distribution  of  the 
amount  to  be  recovered  in  death  cases,  appear  to  be  self-operative,  au- 
thorizing, whenever  applicable,  recovery  of  compensatory  damages  in 
any  reasonable  amount,  actions  in  death  cases  thereunder  to  be  by  per- 
sonal representatives  of  the  decedent  in  behalf  of  the  designated  bene- 
ficiaries. 

However,  the  expression  "shall  be  liable  in  damages  for  injury  to, 
or  death  of,  any  person  in  its  employ,'^  etc.,  greatly  narrows  the  field 
of  liability  and  was  intended,  I  think,  to  restrict  its  legal  effect  to 
•  instances  in  which  the  injuries  are  received  by  such  employee  in  the 
course  of  his  employment  in  the  railroad  service.  If  it  be  assumed, 
for  the  sake  of  the  argument,  or  if,  upon  due  consideration  of  the  his- 
tory and  legal  effect  of  said  article  3213,  it  should  be  held  that  said 
article  was  ever  applicable  to  and  controlled  cases  wherein  the  material 
facts  were  essentially  like  those  of  the  case  at  bar,  and  if  my  foregoing 
views  as  to  the  self -operative  effect  of  said  section  16  are  correct,  then, 
inasmuch  as  section  16  is  later  than  article  3213,  it  follows,  logically, 
that  if  at  the  moment  when  La  Londe  received  his  injuries  he  was 
in  the  employ  of  the  railway  company  within  the  meaning  of  section 
16,  its  provisions,  aside  from  those  relating  to  distribution,  are  ap- 
plicable, and  either  section  16  or  the  Federal  Employers'  Liability  Act 
controls  this  case,  and  this  court  did  not  err  in  refusing  the  writ  of 
error;  but  if  La  Londe  was  not  then  so  "in  its  employ''  it  is  just  as 
clear  that  neither  said  section  16  nor  said  Act  of  Congress  has  any 
application  to  the  case  at  bar,  and  in  that  event  article  3213  should 
control  this  appeal,  the  judgment  was  for  an  amount  in  excess  of  that 
fixed  by  law,  and  the  pending  motion  and  also  the  application  for  a 
writ  of  error  should  be  granted,  unless  this  court  should  hold  that  the 
courts  of  this  State  will  not  enforce  the  provisions  of  article  3213  be- 
cause they  are  of  a  penal  rather  than  of  a  merely  compensatory  nature, 
or  because  they  are  essentially  different  from  the  provisions  of  our  laws 
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which  would  be  applicable  had  La  Londe's  injuries  been  inflicted  in 
Texas. 

The  charge  given  to  the  jury  was,  practically,  to  the  effect  that  if 
at  the  moment  of  his  injuries  La  Londe  was  ^Vaiting  to  be  called"  he 
was  in  the  employ  of  the  railway  company  within  the  meaning  of  said 
section  16,  which  was  thus  made  to  control  this  case,  and  that  view 
was  upheld  by  the  Court  of  Civil  Appeals,  and  has  prevailed  in  this 
court.  But  is  section  16  applicable?  I  think  not,  as  La  Londe's  in- 
juries were. not  received  in  the  course  of  his  employment,  and  were  not 
fairly  related  to  that  employment.  Whether  he  was  or  was  not  then  so 
"in  its  employ,"  becomes,  in  reality,  in  this  case,  purely  a  question  of 
law,  in  view  of  the  evidence  bearing  thereon,  because  in  that  evidence 
there  is  no  conflict  whatever.     It  was  to  this  effect: 

La  Londe  had  been  employed  as  a  locomotive  engineer,  by  the  rail- 
way company.  He  was  paid  on  a  mileage  basis,  and  drew  his  pay 
monthly.  That  contract  had  not  been  terminated;  but,  at  the  time  of 
his  injuries,  he  was  not  engaged  in  the  operation  of  a  locomotive,  and 
was  not  actively  in  the  performance  of  any  duty  to  his  employer.  He 
was  "off  duty,"  but  was  "subject  to  call."  He  had  come  in  at  five  or 
six  o^clock  in  the  previous  evening  from  his  run  of  that  day,  his  lawful 
hours  of  rest  had  expired,  and  he  was  "waiting  to  be  called"  whenever 
he  might  be  needed  to  take  out  some  train.  While  so  waiting,  and 
shortly  after  noon,  which  was  about  an  hour  and  a  half  before  the  usual 
time  for  him  to  take  a  train  out,  he  left  his  home  and  went  to  the 
postofBce  and  thence  to  the  railroad  yard  to  see  a  friend  who  was 
engineer  on  an  out-going  train,  to  whom  he  desired  to  hand  money, 
to  pay  off  a  note  in  another  town.  As  his  friend  walked  around  his 
engine  La  Londe  walked  and  chatted  with  him,  and,  while  so  occupied, 
stepped  back  in  front  of  an  incoming  train,  which  struck  him,  inflict- 
ing injuries  from  which  he  died.  La  Londe  was  there  as  a  mere  loiterer 
or  bystander,  and  there  is  no  evidence  which  even  suggests  that  he  was 
in  the  yards  for  any  purpose  which  was  in  anywise  related  to  the  call 
for  which  he  was  waiting,  or  to  any  duty  which  he  owed  to  the  com- 
pany by  virtue  of  his  said  employment. 

Under  such  circumstances,  and  in  the  absence  of  any  decision  of  the 
courts  of  New  Mexico  construing  said  section  16,  I  can  not  believe 
that  La  Londe  was  at  that  moment  in  the  employ  of  the  railway  com- 
pany within  the  meaning  of  said  provision  of  the  Constitution  of  New 
Mexico.  The  clautie  "injury  to,  or  death  of,  any  person  in  its  employ" 
seems  to  me  to  have  been  intended  to  restrict  the  operation  of  section 
16  to  cases  in  which  tlie  injured  party  is  not  merely  on  the  payrolls  of 
the  company  and  engaged  from  time  to  time,  during  the  general  period 
of  his  employment,  in  some  service  for  his  employer,  but  in  which,  in 
addition,  the  injuries  in  question  are  related,  directly,  fairly  and  reason- 
ably, to  such  employment  and  service.  Under  any  other  theory  of  con- 
struction the  provisions  of  section  16  become  purely  arbitrary.  In  this 
very  case,  as  a  matter  of  either  natural  justice  or  public  policy,  how 
can  it  be  said  that  the  railway  company  owed  to  La  Londe,  in  that 
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moment,  and  under  those  circumstanceB,  any  higher  duty,  or  that  its 
liability  for  injuries  negligently  inflicted  upon  him  should  be  more 
certain  than  if  he  were  any  other  bystander  who  was  in  no  sense  in 
its  employ?  That  it  was  not  the  purpose  of  section  16  to  impose  such 
higher  duty  or  more  certain  liability  seems  plain  enough  when  it  is 
considered  by  itself  alone,  and  it  is  doubly  plain,  it  seems  to  me,  when 
section  16  is  considered  in  the  light  of  said  previous  legislation  of  New 
Mexico  and  the  meaning  generally  attributed  by  the  courts  to  its 
phraseology. 

In  support  of  my  views  as  to  the  legal  effect  of  the  words  "in  its 
employ,"  as  used  in  section  16,  and  without  undertaking  a  thorough 
discussion  of  the  subject,  I  emphasize  the  uncontroverted  fact  that, 
although  Tja  Londe  was  "subject  to  call,"  no  duty  to  the  railway  com- 
pany called  or  detained  him  upon  its  yards,  or  justified  his  presence 
there  at  the  moment  of  his  injuries,  and,  in  that  connection,  cite: 
East  Line  &  R.  R.  Ry.  Co.  v.  Scott,  71  Texas,  703,  10  S.  W.,  298, 
10  Am.  St.  Rep.,  804;^  St.  Louis  A.  &  T.  Ry.  Co.  v.  Welch,  72  Texas, 
298,  2  L.  R.  A.,  839,  10  S.  W.,  529 ;  International  &  G.  N.  Ry.  Co.  v. 
Ryan,  82  Texas,  565,  18  S.  W.,  219 ;  Texarkana  &  Ft.  S.  Ry.  Co.  v. 
Anderson,  102  Texas,  402,  118  S.  W.,  127;  Freeman  v.  San  Antonio 
Brewing  Co.,  38  Texas  Civ.  App.,  396,  85  S.  W.,  1165  (writ  of  error 
refused) ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hendricks,  49  Texas  Civ.  App., 
314,  108  S.  W.,  745  (writ  of  error  refused).  See,  also,  Doyle  v.  Fitch- 
burg  R.  Co.,  25  L.  R.  A.,  157,  162  Mass.,  66,  37  N.  E.,  770;  McNulty 
V.  Pennsylvania  R.  Co.,  182  Pa.,  479,  38  L.  R.  A.,  376,  61  Am.  St.,  721, 
38  Atl.,  524. 

In  Railway  v.  Scott,  this  court,  through  Stayton,  C.  J.,  said : 

'^t  is  true  that  the  employer  is  only  liable  as  master  to  the  servant 
when  the  latter  is  actually  in  his  service,  and  that  at  times,  during  the 
period  of  an  engagement,  the  employee  may  sustain  to  the  employer 
no  other  relation  than  that  of  stranger. 

*^t  does  not  follow  from  tl\i8,  however,  that  the  employee  is  to  be 
deemed  in  the  employer's  service  only  when  he  is  actually  engaged  in 
labor. 

^Tle  is  to  be  deemed  in  the  master's  service  whenever  present  to  per- 
form his  duty  under  the  contract  creating  the  relation  of  master  and 
servant  and  subject  to  orders,  although  at  a  given  moment  he  may  not 
be  engaged  in  the  actual  performance  of  any  labor. 

^^e  are  of  the  opinion  that  the  evidence  shows  a  state  of  facts  which 
require  the  appellee,  as  the  servant  of  appellant,  to  be  with  the  train 
at  the  time  he  was  injured.  The  fact  that  he  may  not  have  been  ac- 
tually engaged  in  the  performance  of  labor  at  the  time  he  was  injured, 
if  he  was  with  the  train  in  discharge  of  a  duty  the  engineer  had  power 
to  impose  upon  him  by  virtue  of  his  employment,  and  subject  to  further 
orders,  would  not  for  the  time  destroy  the  relation  of  master  and 
servant,  and  make  him  a  stranger  to  appellant.'' 

In  Railway  v.  Welch,  and  also  in  Railway  v.  Ryan,  the  decision 
rested  upon  two  facts:   (a)  the  injured  employee  was  asleep  in  a  car 
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belonging  to  the  company,  provided  by  it  for  that  purpose,  upon  its 
sidetrack,  and  (b)  he  was  liable  at  any  moment  to  be  called  out  on  duty 
with  his  gang.  In  neither  of  those  cases  does  the  conclusion  or  finding 
that  the  injured  man  was  a  fellow  servant  (or  employee)  at  the  time  of 
the  injuries,  rest,  as  in  this  case,  solely  upon  the  fact  that  he  was  then 
"subject  to  call."  The  reasoning  which  controlled  all  the  cited  cases 
supports  my  views  herein  as  to  the  meaning  of  section  16. 

Under  the  Act  of  Congress  known  as  the  Employers'  Liability  Act 
of  1908,  relating  to  interstate  commerce,  the  liability  thereby  created  is 
expressly  limited  to  "damages  to  any  person  suflfering  injury  while  he 
is  employed  by  such  carrier  in  such  commerce."  In  chapter  V  of  his 
work  on  'TLiability  of  Eailroads  to  Interstate  Employees/^  Mr.  Doherty 
sayS: 

"The  title  of  the  Employers'  Liability  Act  is  ^An  Act  relating  to  the 
liability  of  common  carriers,  or  railroads,  to  their  employees  in  cer- 
tain cases.'  From  this  title,  as  well  as  from  the  context  of  the  Act, 
it  is  apparent  that  the  remedy  provided  is  one  which  arises  only  when 
the  employee  is  killed  or  injured  from  a  cause  which  is  incidental  to 
or  arising  out  of  railroad  employment.  If  any  injury  arises  from  a 
cause  in  no  manner  connected  with  or  arising  out  of  such  employment, 
no  recover}'  is  possible  under  the  Act,"  citing  Armitage  v.  Eailway  Co., 
4  Minton-Senhouse,  Workmen's  Compensation  Cases,  5;  O'Brien  v. 
Star  line  Limited,  1  Butterworth's  Workmen's  Compensation  Cases, 
177;  Jackson  v.  Railway  Co.,  178  Fed.,  432,  102  C.  C.  A.,  159,  which 
cites  numerous  cases. 

The  rule,  as  enunciated  in  the  O'Brien  Case,  is  to  the  effect  that 
there  must  be  "some  causal  relation  between  the  employment  and  the 
accident."    And  the  same  author,  in  the  same  chapter,  also  says : 

"Not  every  employee  who  is  engaged  in  work  auxiliary  to  interstate 
commerce  is  included  in  the  Act.  The  work  of  the  employee,  to  bring 
him  within  the  terms  of  the  Act,  must  be  directly  connected  with  and 
in  aid  of  the  traffic  itself,  or  in  maintenance  of  instrumentalities  which 
are  generally  used  in  such  interstate  traffic,"  citing  Milner  v.  Eailway 
Co.,  2  Minton-Senhouse  Workmen's  Compensation  Cases^  51;  Eailway 
Co.  V.  Commissioners,  6  Q.  B.  D.,  586,  and  Eailway  Co.  v.  Tucker,  35 
App.  D.  C,  123,  which  discusses  Packett  Co.  v.  McCue,  17  Wall.,  508; 
Ewald  V.  Eailway  Co.,  70  Wis.,  420;  Boldt  v.  Eailway  Co.,  18  N.  Y., 
432,  and  Fletcher  v.  Eailway  Co.,  168  U.  S.,  135,  18  Sup.  Ct.  Eep.,  35. 

In  Eailway  Co.  v.  Tucker,  the  court  said: 

"The  better  rule,  the  one  founded  in  reason  and  supported  by  author- 
ity, is  that  the  relation  of  master  and  servant,  in  so  far  as  the 
obligation  of  the  master  to  protect  his  servant  is  concerned,  arises 
when  the  servant  in  pursuance  of  his  contract  with  the  master 
is  rightfully  and  necessarily  upon  the  premises  of  the  master.  The 
servant  in  such  a  situation  is  not  a  mere  trespasser,  nor  a  mere  licensee. 
He  is  there  because  of  his  employment." 

The  rule  under  that  statute  is  stated  thus  by  Eoberts  in  section  14 
of  his  recent  treatise  on  "Injuries  to  Interstate  Employees  on  Eailroads": 
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'The  carrier  is  not  liable  for  every  act  of  negligence  causing  injury 
to  one  employee  by  another.  The  negligent  act  causing  injury  or  death 
must  have  been  committed  while  the  employee  at  fault  was  in  the  pros- 
ecution of  the  carrier's  business.  When  the  negligent  act  which  causes 
an  injury  to  or  the  death  of  an  employee  had  no  relation  whatever  to 
the  employment  the  carrier  is  not  liable,  for  the  employee  at  fault 
must  have  been,  when  committing  the  act,  within  the  scope  of  his  em- 
ployment,'"  citing  Hobbs  v.  Railway  Co.,  80  Wash.,  678,  6  N.  C.  C.  A., 
84n,  90n,  142  Pac,  20;  Rief  v.  Railway  Co.,  126  Minn.,  430,  148 
N.  W.,  309;  Railway  Co.  v.  West,  38  Okla.,  581,  134  Pac.,  655;  Rail- 
way Co.  V.  Wilson,  161  Ky.,  640,  171  S.  W.,  430;  Reeve  v.  Railway  Co., 
82*  Wash.,  268,  144  Pac,  63;  Martin  v.  Railway  Co.,  93  Kan.,  681, 
145  Pac,  849;  Moyse  v.  Railway  Co.,  41  Mont.,  272,  108  Pac,  1062. 
"And  if  an  employee  is  injured  or  killed  at  a  time  and  place  and  from 
a  cause  disconnected  with  his  employment  for  the  carrier,  the  carrier  iti 
not  liable,  for  the  statute  requires  the  servant  injured  to  have  been  at 
the  time  emploved  in  interstate  commerce'^;  citing  Padgett  v.  Railway 
Co.  (S.  C),  83  S.  E.,  283;  Sanders  v.  Railway  Co.  (S.  C),  6  N.  C.  C.  A., 
200n,  81  S.  E.,  283 ;  Ewald  v.  Railway  Co.,  70  Wis.,  420,  36  N.  W.,  12, 
5  Am.  St.  Rep.,  178;  Hurst  v.  Railway  Co.,  49  Iowa,  76;  Dickinson 
V.  Railway  Co.,  177  Mass.,  365,  52  L.  R.  A.,  110,  83  Am.  St.,  284, 
69  N.  E.,  60. 

That  author's  discussion  of  Hobbs  v.  Railway  Co.  embraces  the  fol- 
lowing : 

'TDecedent  was  killed  while  riding  upon  the  pilot  of  an  engine.  He 
was  a  hostler's  helper  and  his  last  work  was  placing  sand  in  the  engine. 
In  doing  this  work  the  deceased  was  not  required  to  ride  on  a  pilot. 
No  one  knew  why  he  stepped  upon  the  pilot.  The  engine  in  moving 
collided  with  the  footboard  of  another  switch  engine,  which  was  not 
visible  because  of  escaping  steam,  and  this  caused  decedent's  death. 
There  was  a  rule  of  the  railroad  company  forbidding  employees  to  ride 
on  engine  pilots  and  the  decedent  in  addition  had  been  specifically  told 
not  to  ride  on  pilots.  The  court  in  denying  that  the  railroad  company 
was  liable,  said:  'The  rule  of  liability  against  a  railway  company  en- 
gaged in  interstate  commerce  is  predicated  upon  the  duty  of  the  com- 
pany to  furnish  its  Servant  a  reasonably  safe  place  in  which  to  perform 
the  work  it  requires  of  him,  or  while  he  has  to  be  in  those  places  which 
are  incident  to  his  work,  and  this  duty  is  incident  to  all  places  where 
the  employee  must  necessarily  be  in  connection  with  his  employment. 
But  that  duty  is  not  incident  to  his  place  where  a  servant  is  not  re- 
quired to  be  nor  expected  to  be  in  the  performance  of  his  work.  Nor 
does  it  cover  the  servant  when  he  is  not  within  the  scope  of  his  employ- 
ment or  doing  some  act  which  is  not  incidental  to  his  employment.  This 
rule  is  sustained  by  all  authorities  and  the  Federal  Act  in  nowise  at- 
tempts to  change  it.  Unless  the  evidence  in  this  case  shows  that  the 
deceased  was  upon  the  pilot  of  his  engine  in  discharge  of  some  duty 
required  by  the  railroad  company,  then  the  railroad  company  owed  him 
no  duty  except  to  avoid  injuring  him  after  it  discovered  his  perilous 
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position.  Such  is  so  clearly  the  law  that  it  will  not  be  doubted,  and 
no  authorities  need  be  cited  to  sustain  iV 

If,  at  the  moment  in  which  his  injuries  were  inflicted,  La  Londe  was 
"in  the  employ^'  of  the  railway  company  within  contemplation  of  sec- 
tion 16,  he  was  then,  it  would  seem,  undeniably,  engaged  in  interstate 
commerce,  the  uncontradicted  evidence  being  to  the  eflfect  that  any 
train  which  he  might  be  called  to  take  out  would  be  an  interstate  train, 
just  as  were  all  that  he  had  taken  out  in  the  course  of  his  said  employ- 
ment, and,  therefore,  in  that  event  he  was,  at  that  moment,  within  the 
provisions  of  said  Employers^  Liability  Act  of  1908.  But  to  hold  that 
he  was  then  so  engaged  in  interstate  commerce  would  be  to  extend  the 
operation  of  that  Federal  statute  to  individuals  under  circumstances 
far  beyond  the  broad  extent  in  which  it  has  been  construed  and  applied 
by  the  Supreme  Court  and  by  Circuit  Courts  of  the  United  States. 
Pederson  v.  Railway  Co.,  229  U.  S.,  146,  33  Sup.  Ci,  648,  57  L.  Ed.,  1125, 
and  cases  cited.  See,  also,  the  Employers'  Liability  Cases,  207  U.  S., 
497,  52  L.  Ed.,  297.     To  that  I  can  not  agree. 

The  only  logical  escape  from  the  conclusion  that  said  Act  of  Congress, 
alone  (236  U.  S.,  439),  controls  this  case  lies  in  holding  that,  under  the 
undisputed  facts,  and  within  the  meaning  of  said  Federal  statute.  La 
Londe  was  not  injured  ^Vhile  .  .  .  employed"  by,  or  while  "in  the 
employ^^  of,  the  railway  company. 

The  analogy  between  our  own  fellow  servants  statute  and  said  Em- 
ployers^ Liability  Act,  on  the  one  hand,  and  said  section  16,  on  the 
other  hand,  is  obvious.  The  argument  by  analogy  might,  with  profit, 
be  extended  to  embrace  other  statutes,  did  time  and  space  permit. 

To  me  it  seems  clear  that  neither  said  Act  of  Congress  nor  said  sec- 
tion 16  should  be  construed  so  broadly  as  to  bring  the  case  at  bar  within 
its  legal  effect. 

Then,  if  that  be  the  correct  view,  is  this  case  governed  by  article  3213  ? 

That  statute  was  adopted,  it  seems,  to  preserve  certain  causes  of  action 
after  the  death  of  the  party  entitled  thereto  in  the  first  instance,  and 
not  to  abrogate  the  common  law  rule  that  the  servant  assumes  all  ordi- 
nary risks  of  the  service  in  which  he  is  engaged,  including  risks  arising 
from  negligence  of  other  servants  of  the  same  master  in  the  same  em- 
ployment. Accordingly,  it  has  been  held  that  the  words,  "any  person," 
aa  used  in  article  3213,  do  not  include  servants  of  the  same  master  in- 
jured through  negligence  of  a  fellow  servant  while  acting  in  the  common 
employment.  To  that  effect  is  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Farrow, 
6  Colo.,  498,  which  reviews  the  Missouri  decisions  construing  a  similar 
statute  of  that  State,  from  which,  it  appears,  the  Colorado  statute,  in 
the  same  words  as  said  article  3213,  was  taken.  Proctor  v.  Hannibal  & 
St.  J.  R.  Co.,  64  Mo.,  112.  See,  also.  Dale  v.  Railway  Co.,  57  Kan., 
601,  47  Pac,  521. 

Consequently,  it  appears  that  even  if  this  case  should  proceed  upon 
the  theory  that  Lui  Londe  was  a  fellow  servant  of  the  engineer  of  the 
train  which  inflicted  the  injuries  in  question,  article  3213  would  not 
be  applicable,  anywhere,  even  though  said  section  16  should  be  held  to 
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be  not  self-executing.  Said  New  Mexico  statute  not  being  operative, 
proprio  vigore,  in  this  State,  there  exists  no  principle  of  comity  which 
requires  or  authorizes,  here,  an  interpretation  or  application  thereof 
which  would  render  liability  thereunder  more  extensive  in  this  juris- 
diction  than  in  the  courts  of  New  Mexico. 

However,  if  La  Londe  was  not  such  fellow  servant,  article  3213  would, 
it  seems,  have  been  applicable  to  the  facts  had  this  suit  been  in  New 
Mexico. 

But,  even  if  article  3213  should  be  held  to  be  applicable  to  cases 
like  this  in  New  Mexico  courts,  its  provisions  are  not- applicable  and 
should  not  be  enforced  in  the  courts  of  Texas,  because: 

(a)  Its  provisions  are  so  essentially  different  from  those  of  our  own 
laws  on  the  subject,  the  former  being,  it  seems,  strictly  penal,  while 
the  latter  are  compensatory,  the  amount  of  liability,  if  any,  under  article 
3213  being  in  a  fixed  amount,  but  not  so  under  our  laws.  Vernon's 
Sayles'  Texas  Civil  Statutes,  arts.  4694  et  seq.;  Railway  Co.  v.  McCor- 
mick,  71  Texas,  660,  9  S.  W.,  540;  Dale  v.  Railway  Co.,  57  Kan.,  601, 
47  PaC;  521,  in  which  said  article  3213  was  considered. 

(b)  Said  article  3213  is  a  penal  statute.  Railway  Co.  v.  McCor- 
mick,  ^pra;  Dale  v.  Railway  Co.,  supra;  Bank  v.  Price,  33  Md.,  487, 
3  Am.  Rep.,  204;  Derrickson  v.  Smith,  3  Dutch.  (27  N  J.  L.),  166; 
Halsey  v.  McLean,  12  Allen  (Mass.),  438;  Ogden  v.  Folliot,  3  Term  R., 
733;  Scoville  v.  Canfield,  14  Johns.,  338;  State  v.  John,  5  Ham.,  0.,  217; 
Lindsay  v.  Hill,  66  Me.,  212,  22  Am.  Rep.,  .564;  Stor/s  Conf.  of  Law8> 
sees.  620-1. 

Upon  the  whole,  each  of  ?aid  New  Mexico  statutes  and  section  16  of 
article  XX  of  the  Constitution  of  that  State  being  thus,  in  turn,  elim- 
inated from  consideration,  and  no  other  provision  of  the  Constitution 
or  statutes  of  that  State  having  been  pleaded,  the  laws  of  Texas  should 
control  this  transitory  action ;  and,  no  reversible  error  thereunder  being 
shown,  I  concur  in  the  order  of  this  court  overruling  the  motion  of 
plaintiff  in  error  for  a  rehearing.  I  regret  that  press  of  other  work 
has  prevented  me  from  giving  this  case  more  careful  consideration  and 
briefer  and  more  satisfactory  treatment. 

Writ  of  error  refused. 


Mrs.  Henry  Herring  v.  Western  Union  Telegraph  Company. 

No.  2458.    Decided  April  19.  1916. 

1. — Telegraph — ^Death  Message — Notice   of  Belatlonship. 

In  order  to  hold  a  telesrraph  company  liable  for  damftges  to  relatives  of 
deceased  from  being  prevented  from  attending  the  funeral  by  delay  in  de- 
livering a  death  message,  it  is  not  necessary  that  the  relationship  be  disclosed 
by  the  message  itself.  Oral  information  given  to  the  agent  on  his  receiving  the 
message  for  transmission  is  sufficient.     (P.  81.) 

2. — Same — Putting  on  Inquiry. 

Where  the  sender  of  a  death  message  notified  the  telegraph  operator  receiv- 
ing it  for  transmission  to  rush  delivery  and  that  its  purpose  was  to  secure  at- 
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tendaiice  of  children  and  friends  of  deceased  at  the  funeral,  such  information 
was  sufScient  to  render  the  company  liable  for  damages  to  a  daughter  of  de- 
ceased, for  whose  benefit  it  was  sent,  by  being  prevented  from  attending  through 
negligence  in  its  transmission  and  delivery.  Such  notice  was  suflScient  to  put  the 
company  on  inquiry  as  to  her  relationship,  if  fuller  information  was  desired; 
and  its  seems  that  the  mere  fact  that  it  was  a  death  message  was*  sufficient. 
(Pp.  81,  82.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Eighth  District,  in  an 
appeal  from  Taylor  County. 

Mrs.  Herring  sued  the  Western  Union  Telegraph  Company  and  re- 
covered judgment.  This  was  reversed  and  rendered  for  defendant  on 
its  appeal  (146  S.  W.,  699)  and  plaintiff  obtained  writ  of  error. 

B,  A,  Cox,  J.  F,  Cunningham,  and  Ramsey,  Black  <&  Ramsey,  for 
plaintiff  in  error. — The  message  read  in  evidence,  considered  in  connec- 
tion with  all  the  facts  in  the  record,  was  sufficient  to  put  the  company 
upon  notice  that  such  message  was  intended  for  the  benefit  of  a  child 
of  the  deceased,  and  that  such  child  would  be  expected  to  act  upon  the 
information  contained  therein,  and  it  is  immaterial  that  the  name  of 
the  child  was  not  given.  If  the  evidence  is  not  sufficient  to  put  the 
company  upon  notice  that  the  message  was  intended  for  a  child*  of  the 
deceased,  it  is  sufficient  to  put  the  company  upon  notice  that  it  was  in- 
tended for  a  child  or  a  friend,  and  the  telegraph  company,  having  failed 
to  make  inquiry  as  to  who  in  fact  it  was  intended  for,  is  charged  with 
notice  that  it  was  intended  for  a  child  and  that  that  child,  Mrs.  Herring, 
would  be  expected  to  act  upon  the  information  contained  in  the  message. 
Herring  v.  Western  Union,  127  S.  W.,  882;  Western  Union  v.  Adams, 

75  Texas,  531;  Western  Union  v.  Landry,  134  S.  W.,  848;  Western 
Union  v.  Russell,  31  S.  W.,  698;  Western  Union  v.  Hankins,  110  S.  W., 
543;  Western  Union  v.  Stubbs,  43  Texas  Civ.  App.,  132,  94  S.  W.,  1083; 
Western  Union  v.  Grigsby,  29  S.  W.,  406;  Western  Union  v.  Bell,  90 
S.  W.,  714;  Potts  V.  Western  Union,  82  Texas,  545,  18  S.  W.,  604; 
Western  Union  v.  Feegles,  74  Texas,  537;  Western  Union  v.  Moore, 

76  Texas,  66;  Western  Union  v.  Coffin,  88  Texas,  94;  Western  Union  v. 
Edsall,  74  Texas,  329;  Western  Union  v.  True,  105  Texas,  344;  West- 
em  Union  v.  Eiviere,  174  S.  W.,  650. 

Wagstaff  &  Davidson  and  JV.  L.  Lindsley  (Oeo.  H,  Fearons,  of  coun- 
sel), for  defendant  in  error. — ^There  being  no  evidence  to  show  that 
appellant  had  any  notice  of  the  fact  that  C.  B.  Scarborough,  deceased, 
was  the  father  of  appellee,  the  court  should  have  given  the  special  charge, 
and  the  judgment  is  wholly  unsupported  by  the  evidence.  Davidson  v. 
Telegraph  Co.,  21  Ky.  Law  Rep.,  1292,  54  S.  W.,  830;  Telegraph  Co.  v. 
Gotcher,  93  Texas,  114,  53  S.  W.,  686;  Telegraph  Co.  v.  Carter,  85 
Texas,  586,  22  S.  W.,  961 ;  Telegraph  Co.  v.  Kirkpatrick,  76  Texas,  217, 
13  S.  W.,  70. 

It  neither  appearing  from  the  language  of  the  message  sued  on  in  thid 
case  nor  from  the  testimony  that  at  the  time  the  message  was  filed  with 
the   defendant  for   transmission   the   defendant   had   notice   that   the 
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object  and  purpose  for  which  the  message  was  sent  was  to  afford  infor- 
mation upon  which  Mrs.  Herring  should  act,  or  that  she  was  expected 
to  go  to  Abilene,  the  jury  should  have  been  peremptorily  instructed  in 
favor  of  the  defendant.  Davidson  v.  Telegraph  Co.,  21  Ky.  Law  Rep., 
1292,  54  S.  W.,  830;  Telegraph  Co.  v.  Kirkpatrick,  76  Texas,  217; 
Telegraph  Co.  v.  Carter,  85  Texas,  580. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  couri;. 

The  plaintiil  in  error  recovered  a  judgment  in  her  favor  in  the  Dis- 
trict Court  of  Taylor  County,  Texas,  against  the  Western  Union  Tele- 
graph Company,  defendant  in  said  suit,  and  the  defendant  in  error 
here,  for  its  failure  to  promptly  deliver  a  telegram  addressed  to  her  hus- 
and,  Henry  Herring,  at  Boswell,  N.  M.,  which  message  was  sent  from 
Abilene,  Texas,  on  the  25th  day  of  September,  1908.  The  telegram  in 
question  was  as  follows: 

"To  Henry  Herring,  Eoswell,  N".  M. : 
"C.  B.  died  last  night  at  San  Antonio. 

(Signed)  'T^rs.  C  B.  Scarborough.'' 

The  prosecution  of  the  suit  terminated  with  Mrs.  Herring  suing  in 
her  own  name,  though  the  suit  was  begun  in  the  name  of  her  husband. 
After  the  suit  had  been  filed  by  him  the  husband  and  wife  were  divorced, 
and  the  cause  of  action  sued  upon  was  transferred  to  the  wife,  who 
prosecuted  the  suit  alone. 

It  was  alleged  tliat  the  telegram  was  sent  for  the  benefit  of  Mrs.  Henry 
Herring,  who  was  the  daughter  of  Mrs.  C.  B.  Scarborough;  that  it 
reached  the  Western  Union  office  at  Roswell,  New  Mexico,  in  about 
twenty-five  minutes  after  it  was  sent,  but  that  it  was  not  delivered  to 
Henry  Herring  fcr  about  twenty-five  hours  after  it- was  sent,  though 
both  Herring  and  his  wife,  it  is  alleged,  were  well  known  in  Roswell, 
and  that  Herring  was  employed  within  two  blocks  of  the  Western  Union 
office  at  that  place. 

By  the  undisputed  evidence  it  appears  that  when  the  message  waa 
finally  delivered  to  Henry  Herring  at  Eoswell,  it  read  as  follows : 

*^enry  Arring,  Roswell,  New  Mexico: 
"C.  B.  died  last  night  at  San  Antonio. 

(Signed)  "Mrs.  C.  B.  Scarborough." 

It  was  alleged  that  the  telegraph  company  was  guilty  of  negligence  in 
changing  the  name  ^Tlenry  Herring^^  to  the  name  of  ^Tlenry  Arring/^ 
and  that  such  negligence,  or  some  other  negligence  of  the  telegraph  com- 
pany unknown  to  Mrs.  Herring,  was  the  proximate  cause  of  the  delay 
in  its  delivery,  and  of  the  damage  sued  for. 

The  telegram  was  written  in  the  offce  of  the  telegraph  company  at 
Abilene,  by  one  Ed  Menielle,  at  the  request  of  Mrs.  C.  B.  Scarborough. 
Menielle  testified,  in  relation  to  his  connection  with  it,  as  follows: 

'^frs    Scarborough  gave  me  a  list  of  names  to  telegraph,  his  chil- 
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dren  and  friends.  She  wanted  to  get  them  to  Abilene,  and  let  them 
know  C-  B.  was  dead,  and  get  the  children  here/* 

He  further  testified: 

*T  went  to  the  Western  Union  office  the  next  morning  to  send  these 
messages.  I  wrote  this  message  in  the  Western  Union  office  on  First 
Street,  in  the  Western  Union  office  at  Abilene,  Texas.  I  pushed  it 
over  to  the  young  man  and  told  him  to  get  it  off  as  quick  as  he  could. 
When  he  received  it  he  turned  around  facing  the  door  and  looked  up 
at  the  clock,  and  put  the  time  of  day  on  it.  I  made  a  statement  to  the 
agent  there  when  I  delivered  this  telegram,  with  reference  to  it.  I 
wrote  the  telegram  and  shoved  it  over  to  him,  and  said:  *I  want  you 
to  get  that  off  as  quick  as  you  can,  because  I  want  to  get  his  children 
and  friends  here.*  I  stated  that  C.  B.  Scarborough  was  dead.  I  told 
him  that  I  -wanted  him  to  get  it  off  as  quick  as  he  could,  that  I  wanted 
to  get  C.  B.  Scarborough's  children  and  friends  here.  I  do  not  think 
I  told  him  it  was  relatives  or  friends.  I  pushed  the  telegram  over  and 
said:  'Get  that  off  as  quick  as  you  can.  I  want  to  get  C.  B.  Scar- 
borough's children  and  friends  here.' " 

On  cross-examination  he  said: 

"All  that  I  said  to  that  messenger  boy  when  I  went  to  deliver  this 
telegram,  any  of  them,  was  that  I  wanted  him  to  get  it  off  as  quick 
as  he  could ;  that  I  wanted  to  get  all  of  C.  B.  Scarborough's  children 
and  friends  here." 

He  further  stated: 

"I  answered  Mr.  Kirby  that  at  the  time  I  sent  this  telegram  I  only 
filed  one  other,  and  that  to  his  other  daughter.  When  I  delivered  the 
Herring  telegram  I  made  the  statement  that  I  wanted  him  to  get  it 
off  as  quick  as  he  could;  that  I  wanted  to  get  his  children  and  friends 
here/' 

He  further  stated  that : 

*T!  put  in  two  (telegrams)  at  one  time  to  his  daughters  one  to  Valley 
Mills',  and  one  to  Rosvvell,  X.  M.  One  was  addressed  to  Henry  Herring, 
and  the  other  one  to  Mrs.  Tubbs.  I  did  not  know  Mrs.  Tubbs'  initials, 
and  had  to  address  it  to  Mrs.  Tubbs." 

The  agent  of  the  telegraph  company,  J.  F.  Duke,  testified  that  he 
received  the  message  from  Menielle,  and  that  he  knew  nothing  of  the 
relationship  of  the  parties.  He  stated  that  he  asked  Menielle  as  to 
whether  he  was  able  to  give  a  better  address. 

The  evidence  shows  that  0.  B.  Scarborough  died  about  September  24, 
1908,  in  San  Antonio;  that  during  the  evening  or  night  of  September 
24,  1008,  which  was  the  day  prior  to  the  filing  of  the  Herring  message 
for  transmission,  a  message  was  received  at  Abilene,  over  the  Western 
Union  Telegraph  Company's  lines,  addressed  to  Mrs.  Scarborough,  noti- 
fying her  of  the  death  of  her  husband,  which  message  was  replied  to  at 
8rf>out  11::30  p.  m.  on  the  .^ame  day  in  a  message  transmitted  through 
the  office  of  the  Western  Union  Telegraph  Company  by  C.  B.  Scar- 
borough, Jr.,  which  was  addressed  to  G.  H.  Moody,  care  Moody  Sani- 
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tarium,  San  Antonio,  Texas,  instructing  Moody  to  embalm  the  body 
of  his  father  and  ship  same  to  Abilene.  Having  handled  this  latter 
message  the  day  before  the  Herring  message  was  filed  for  transmission, 
ench  fact  was  suflBcient  evidence  to  authorize  the  jury  to  conclude  that 
the  Western  Union  Telegraph  Company,  or  its  agents,  had  knowledge 
that  C.  B.  Scarborough's  remains  would  be  transported  from  San  An- 
tonio to  Abilene,  and  that  it  would  be  interred  at  the  latter  place.  This, 
in  connection  with  the  testimony  of  Menielle,  to  the  effect  that  he  told 
the  agent,  when  he  was  filing  the  Herring  message  for  transmission,  that : 
*^I  want  you  to  get  that  off  as  quick  as  you  can,  because  I  want  to  get 
his  children  and  friends  here,"  was  sufficient  to  authorize  the  jury  to 
conclude  that  the  sender  wanted  to  get  the  children  and  friends  to 
Abilene,  Texas,  in  order  that  they  might  attend  the  funeral  of  the 
deceased. 

Prom  the  judgment  rendered  in  favor  of  the  plaintiff  in  error,  Mrs. 
Herring,  the  case  was  appealed  and  was  decided  by  the  Court  of  Civil 
Appeals  for  the  Eighth  District,  at  El  Paso.  In  that  court  the  judg- 
ment was  reversed  and  rendered  in  favor  of  the  defendant  in  error. 
Western  Union  Telegraph  Company,  on  the  ground  that  the  telegram 
on  its  face  did  not  convey  notice  to  the  telegraph  company  of  the  relation- 
ship of  Mrs.  Herring  to  the  deceased,  and  that  there  was  no  other 
evidence  of  such  notice  given  to  the  telegraph  company's  agent  at  the 
time  the  message  was  filed  for  transmission.     (146  S.  W.,  699.) 

On  a  previous  appeal  of  the  same  case  to  the  honorable  Court  of  Civil 
Appeals  for  the  Second  District,  at  Fort  Worth,  that  court  held  directly 
to  the  opposite  view  (127  »S.  W.,  882),  though  it  is  contended  by  counsel 
for  the  defendant  in  error  that  the  evidence  was  different  in  one  respect, 
and  that  was,  that  on  the  trial  of  the  case  which  was  appealed  to  the 
Fort  Worth  Court  of  Civil  Appeals  there  was  no  evidence  of  the  sending 
by  Menielle  of  the  telegram  to  Mrs.  Tubbs,  the  other  daughter. 

The  honorable  Court  of  Civil  Appeals  at  El  Paso  erred,  we  think,  in 
holding  that  there  was  no  evidence  to  convey  notice  to  the  telegraph 
company  of  the  relationship  of  Mrs.  Herring  to  the  deceased.  This 
notice  need  not  be  conveyed  by  the  face  of  the  message,  but  may  be 
conveyed  quite  as  well  by  oral  statement  to  the  agent  of  the  telegraph 
company  who  rceives  the  message  for  transmission;  and  where  such 
notice  does  not  carry  as  much  information  as  the  agent  of  the  telegraph 
company  desires,  if  the  message  relates  to  death  or  sickness,  but  is 
sufficient  fo  put  him  upon  inquiry,  and  he  fails  to  make  such  inquiry, 
his  principal'  will  he  charged  with  the  information  that  such  inquiry 
would  have  disclosed.  The  uncontradicted  evidence  in  this  case  shows 
that  Menielle  stated  to  the  agent  of  the  telegraph  company  that  the 
purpose  of  the  mcf^sage  was  to  secure  the  attendance  of  children  and 
friends.  It  is  contended  by  the  defendant  in  error  that  it  had  no 
notice  whether  it  was  a  friend  or  a  child  being  advised  of  the  death 
of  C.  B.  Scarborough,  and,  therefore,  it  could  not  have  contemplated 
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the  damages  that  wotdd  accrue  to  a  child,  as  was  Mrs.  Herring,  in  being 
denied  the  privilege  of  attending  the  funeral  of  a  parent.  This  infor- 
mation was  sufficient  to  apprise  the  agent  of  the  telegraph  company  of 
the  importance  of  promptly  delivering  the  message,  as,  indeed,  the  tele- 
gram in  its  own  terms  so  advised;  it  was  sufficient  to  advise  the  agent 
of  the  telegraph  company  that  either  a  child  or  a  friend  would  be  de- 
nied the  privilege  of  attending  the  funeral  if  the  message  was  not 
promptly  delivered.  If  the  agent  of  the  telegraph  company  wanted 
more  definite  information,  and  wanted  to  know  whether  the  message 
was  for  a  child,  or  whether  it  was  for  a  friend,  the  agent  of  the  tele- 
graph company  should  have  made  inquiry  to  ascertain  the  real  facts 
from  Mr.  Menielle.  As  stated  by  Mr.  Justice  Henry  in  Telegraph  Co. 
V.  Adams,  76  Texas,  531,  6  L.  R.  A.,  844, 16  Am.  St.,  920, 12  S.  W.,  857 : 
•  ^TVTien  such  communications  relate  to  sickness  and  death  there  accom- 
panies them  a  common  sense  suggestion  that  they  are  of  imporiancCt 
and  tliat  the  persons  addressed  have  in  them  a  serious  interest. 

^It  would  be  an  unreasonable  rule,  and  one  not  comporting  with  the 
uses  of  the  telegraph,  to  hold  that  the  dispatcher  will  be  released  from 
diligence  unless  the  relations  of  the  parties  concerned,  as  well  as  the 
nature,  of  the  dispatch,  are  disclosed. 

^TVhen  the  general  nature  of  the  communication  is  disclosed  by  its 
terms,  instead  of  requiring  the  sender  to  communicate  to  the  unwilling 
ears  of  the  busy  operator  the  relationship  of  the  parties  concerned,  a 
more  reasonable  rule  will  be,  when  the  receiver  of  the  dispatch  desires 
information  about  such  matters,  for  him  to  obtain  it  from  the  sender, 
and  if  he  does  not  do  so  to  charge  his  principal  with  the  information 
that  inquiries  would  have  developed." 

Also  see  Telegraph  Co.  v.  Carter,  85  Texas,  585,  34  Am.  St.,  826» 
22  S.  W.,  961.  Not  having  made  such  further  inquiry  to  ascertain 
whether  a  child  or  a  friend  had  a  beneficial  interest  in  the  telegram, 
which  information  was  accessible  to  it  when  the  message  was  filed  for 
transmission,  it  must  be  held  to  have  had  such  information  when  it 
contracted  for  the  prompt  delivery  of  the  message. 

No  other  question  being  presented  for  our  consideration,  it  follows 
that  the  judgment  of  the  honorable  Court  of  Civil  Appeals  for  the 
Eighth  District  should  be  reversed,  and  the  judgment  of  the  District 
Court  of  Taylor  County,  which  was  in  favor  of  the  plaintiff  in  error, 
should  be  in  all  things  affirmed ;  and  it  is  so  ordered. 

Reversed  and  judgment  of  District  Court  affirmed. 


J.  H.  Beaty  V.  Missouri,  Kansas  &  Texas  Railway  Company 

OP  Texas  et  al. 

Application  No.  9342.    Motion  No.   3658.    Decided  April   19,   1916. 

Negligence — Oontributory  Negligence — Proximate  Cause — Carrier  of  Pas- 
sengers— Question  of  Fact. 

Plaintiff,   a  passenger  on  a  railway  train,  alarmed  by  the  approach  of  a 
train  of  another  road  upon  a  track  parallel  with  his  own  and  anticipating  a 
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ooUision,  sprang  from  the  window  of  the  moving  car  and  was  injured.  Allege 
ing  that  negli^^noe  of  both  roads  caused  his  injury  by  producing  an  appear- 
ance of  danger,  he  was  denied  a  recovery,  by  peremptory  instruction.  On  mo- 
tion for  rehearing  on  his  application  for  writ  of  error,  overruled  per  curiam, 
without  written  opinion,  Mr.  Justice  Hawkins  dissents,  holding  negligence,  con- 
tributory negligence,  and  proximate  cause  to  be  questions  of  fact,  in  the  state  of 
the  proof,  and  a  peremptory  instruction  imwarranted.     (Pp.  83-95.) 

Motion  for  rehearing  on  a  refused  application  for  writ  of  error  to 
the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  appeal  from 
McLennan  County. 

Beaty  sued  the  Missouri,  Kansas  &  Texas  and  the  Cotton  Belt  rail- 
ways for  injuries  received  while  a  passenger  on  the  train  of  the  former. 
A  peremptory  instruction  in  favor  of  defendants  was  given  on  the  trial. 
Beaty  appealed,  and  on  aflSrmance  (175  S.  W.,  450)  applied  for  writ 
of  error.  The  writ  was  refused  per  curiam,  without  written  opinion, 
on  April  5,  1916.  Motion  for  rehearing  was  overruled  per  curiam,  and 
without  written  opinion,  on  April  19,  1916,  Mr.  Justice  Hawkins  dis- 
senting. 

James  E,  Yeagef,  for  petitioner. 

Allan  D,  Swnford  and  W.  E,  Spell,  for  appellees. 

Mr.  Justice  HAWKINS  delivered  the  follo;ving  dissenting  opinion 
on  the  overruling  of  applicant's  motion  for  rehearing  on  his  petition  for 
writ  of  error. 

The  following  statement  of  this  case  is  from  the  opinion  of  our 
Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial  District,  175 
S.  W.,  450: 

'n^he  Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas,  herein- 
after called  the  Katy,  on  the  20th  day  of  April;  1913,  ran  an  excursion 
train  from  Waco  to  Dallas,  and  return,  upon  which  appellant  was  a 
passenger.  On  the  return  trip,  a  short  way  out  from  the  Katy  depot, 
that  company^s  track  approaches  within  a  short  distance  of  the  track 
of  the  St.  Louis  Southwestern  Eailway  Company  of  Texas,  hereinafter 
called  the. Cotton  Belt;  and  thence  for  some  distance  these  tracks  par- 
allel each  other.  On  the  evening  in  question,  just  as  the  Katy  going 
south  out  of  Dallas,  upon  which  appellant  was  riding,  reached  the  point 
where  said  tracks  began  to  run  parallel,  a  Cotton  Belt  train  from  the 
west  was  seen  coming  into  the  city,  and  the  two  trains  appeared  as  though 
they  might  run  into  each  other,  while  as  a  matter  of  fact  they  could 
not  do  so.  Appellant,  laboring  under  the  belief  that  the  danger  of 
collision  was  imminent,  jumped  from  the  window  of  the  car  in  which 
he  was  riding  to  the  ground,  sustaining  serious  injury  from  the  fall; 
and  this  suit  is  brought  by  him  against  both  companies  to  recover  dam- 
ages therefor,  allesnng  (1)  that  they  negligently  built  and  maintained 
their  tracks  in  and  along  the  streets  of  Dallas  in  such  close  proximity 
to  each  other  as  to  create  in  the  minds  of  passengers  on  trains  running 
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over  said  tracks  the  impression  that  there  'was  great  apparent  danger 
of  a  collision;  (2)  that  appellees  were  negligent,  after  discovering  his 
peril,  or  after  they  should  have  discovered  it  by  the  use  of  ordinary 
care  and  diligence,  in  failing  or  refusing  to  stop  or  slow  down  their 
trains,  or  either  of  them;  (3)  that  appellees  negligently  and  rapidly 
blew  their  whistles,  as  if  to  give  warning  of  approaching  danger;  (4) 
that  the  Katy  was  negligent  in  starting  and  continuing  to  run  its  train 
when  it  knew,  and  could  by  ordinary  care  have  knovm,  that  a  Cottou 
Belt  passenger  train  was  due  to  pass  there  at  about  right  angles  with 
it,  and  was  then  coming  in  at  a  great  rate  of  speed  and  in  plain  view; 
and  (5)  that  appellees  were  each  guilty  of  negligence  in  operating  their 
trains  faster  than  seven  miles  per  hour,  in  violation  of  the  speed  ordi- 
nance of  the  city  of  Dallas/^ 

"Appellees  answered,  denying  generally  and  specifically  each  allega- 
tion of  negligence  charged  against  them;  and  likewise  plead  contribu- 
tory negligence  on  the  part  of  appellant.'* 

"There  was  a  jury  trial,  and  the  court  peremptorily  instructed  a  ver- 
dict against  appellant,  upon  which  judgment  was  rendered,  from  which 
this  appeal  is  prosecuted,  and  such  ruling  is  assigned  as  error/* 

As  to  the  ^rKaty,'*  the  issue  relating  to  the  blowing  of  its  whistle  was 
abandoned. 

Said  opinion  concludes  thus: 

'TVe  hold  that  the  evidence  fails  to  show  that  appellees  were  guilty 
of  any  negligence  which  was  the  proximate  cause  of  the  injury  in 
question;  and  believing  that  appellant  was  guilty  of  contributory  neg- 
ligence, wo  conclude  that  the  trial  court  niled  correctly  in  instructing 
a  verdict  in  favor  of  appellees,  for  which  reason  its  judgment  is  afl&rmed.** 

BeatVs  application  for  a  writ  of  error  having  been  refused  by  this 
court,  he  now  moves  for  a  rehearing,  insisting  that  the  pleading  and 
the  evidence  present  a  case  which  should  have  been  submitted  to  the 
jury.  Upon  a  more  thorough  consideration  of  the  record  than  I  gave 
to  it  upon  the  original  hearing  I  now  believe  that,  by  a  narrow  margin, 
the  case  is,  indeed,  one  for  a  jury. 

A  careful  study  of  the  evidence,  as  set  out  in  the  record,  and  of  said 
opinion,  has  impressed  my  mind  with  the  idea  that  the  members  of  the 
intermediate  appellate  court,  although  usually  very  careful  and  accurate, 
may  have  decided  this  case  under  some  misconception  of  the  actual  facts 
involved. 

For  instance:  With  reference  to  plaintiffs  knowledge  or  want  of 
knowledge,  at  the  time  of  the  accident,  of  physical  conditions  at  and 
surrounding  the  scene  of  plaintiff's  injuries — ^an  important  feature  of 
this  case — said  opinion  said: 

"There  was  testimony  showing  that  he  had  lived  in  Dallas  and  was 
familiar  with  the  tracks  in  question,  and  knew  of  his  own  knowledge 
to  whom  they  belonged;  knew  that  they  were  separate  tracks;  knew 
which  was  the  Cotton  Belt  and  which  was  the  Katy,  and  had  ridden 
on  the  Cotton  Belt  and  knew  where  the  respective  depots  were,  and  that 
the  Cotton  Belt  passed  some  distance  from  the  Katy  depot  going  south 


Digitized  by  VjOOQIC 


IQie.li  Beaty  v.  M.,  K.  &  T.  Ey.  Co.  of  Texas.  85 

to  its  own;  but  it  is  not  clear  whether  he  knew  of  these  conditions 
before  or  after  the  accident.^^ 

Yet,  at  two  pages  further  on,  said  opinion,  in  referring  to  Beaty, 
said:  ^TEIe  .  .  .  knew,  it  seems,  of  the  situation  and  condition 
existing  at  the  place  where  the  accident  occurred."  And  that  was  said, 
although  plaintiff  testified,  ^T  lived  in  Dallas  about  three  months  after 
the  injury,*^  and  also  testified,  positively  and  unequivocally,  with  refer- 
ence to  the  moment  and  scene  of  said  accident,  ^T  was  not  familiar  with 
those  road  crossings  before,  no,  sir/^  and  although  it  is  the  well  settled 
law  that  in  determining  whether  a  case  should  be  submitted  to  a  jury 
or  not  all  evidence  except  that  which  is  favorable  to  plaintiff  should  be 
discarded  from  consideration  and  that  point  determined  upon  such  re- 
maining evidence  alone.  International  &  G.  N.  Ry.  Co.  v.  Vallejo, 
102  Texas,  70,  113  S.  W.,  4;  Wininger  v.  Ft.  Worth  &  D.  C.  Ry.  Co., 
105  Texas,  56.  143  S.  W.,  1150;  Cartwright  v.  Canode,  106  Texas,  507, 
171  S.  W.,  696 ;  Boyd  v.  St.  Louis  S.  W.  Ry.  Co.,  101  Texas,  411,  108 
S.  W.,  813;  Wallace  v.  Southern  Cotton  Oil  Co.,  91  Texas,  18,  40 
S.  W.,  399.  See,  also,  dissenting  opinions  in  Marshall  &  E.  T.  R.  Ry. 
Co.  V.  Petty,  180  S.  W.,  105,  and  First  State  Bank  of  A.  v.  Jones,  183 
S.  W.,  874,  recently  decided  by  thfs  court.  In  another  case,  the  author 
of  the  above  mentioned  opinion  in  this  case  tersely  said :  '^here  there 
is  any  evidence  upon  an  issue  raised  by  the  pleadings,  it  is  the  duty 
of  the  court  to  submit  the  issue  to  the  jury.  Citizens  Ry  Co.  v.  QriflBn, 
49  Texas  Civ.  App.,  569,  109  S.  W.,  999,  citing  numerous  cases. 

Again,  said  opinion  declared:  "The  cars  were  sixty  feet  apart  when 
he  jumped,**  and  there  is,  indeed,  evidence  to  that  effect;  but  there  is, 
also,  evidence  to  the  effect  that  said  distance  was  much  less. 

Beaty  testified:  "The  Cotton  Belt  train  comes  within  about  nino 
feet  of  the  Katy  track  at  the  place  where  I  fell  off,'*  and  Lipman  tes- 
tified, 'T.  guess  the  Cotton  Belt  train  was  fifteen  or  twenty  feet  from 
the  Katy  train  when  Mr.  Beaty  jumped,*'  and  Yeager  testified,  "The 
roads  were  about  nine  feet  apart." 

The  following  phases  of  the  evidence,  which  are  not  shown,  in  detail, 
in  said  opinion,  should  be  kept  in  mind: 

As  to  proximity  of  the  tracks  of  the  two  railways: 

Beaty  testified :  "As  far  as  I  remember  the  train  was  twenty  minutes 
late  of  leaving.  .  .  *  The  KaIy  kind  of  curves.  The  Cotton  Belt 
runs  right  angling.  .  .  .  The  Katy  approaches  the  Cotton  Belt 
road,  it  was  running  toward  the  Cotton  Belt  road.  The  Katy  appeared 
that  it  was  going  across  the  Cotton  Belt  road.  I  was  watching  this 
Cotton  Belt  train.  .  .  .  The  Cotton  Belt  train  comes  within  about 
nine  feet  of  the  Katy  track  at  the  place  where  I  fell  off.  ...  I 
waited  until  they  got  pretty  close,  and  it  looked  like  they  were  going 
to  cross.  ...  At  the  time  I  jumped  it  looked  like  one  was  going 
to  hit  the  other." 

Van  Zandt  testified:  ^T  was  on  the  Katy  train.  ...  As  those 
trains  approached  each  other  they  seemed  to  run  not  exactly  parallel, 
but  it  seems  as  though  the  Katy  track  was  going  across  this  other  track." 
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lipman  testified:  "The  tracks  were  about  four  or  five  feet  apart. 
I  did  not  measure  it.  That  is  really  guess  work.  ...  I  guess  the 
Cotton  Bell  train  was  fifteen  or  twenty  feet  from  the  Katy  train  when 
Mr.  Beaty  jumped.'^ 

Craven  testified:  *T  was  about  the  second  coach  back  from  where 
Mr.  Beaty  was  when  he  jumped  out  of  the  coach.  I  made  the  remark 
to  the  boy  on  the  seat  that  that  train  looked  like  it  was  going  to  run 
into  this  one.  .  .  .  From  where  I  sat  it  looked  to  me  like  the 
Cotton  Belt  would  strike  the  Katy  about  two  coaches  in  front  of  me. 
It  looked  like  it  would  strike  about  where  he  was"  (referring  to  plaintiff). 

Teager  testified:  'The  Cotton  Belt  is  coming  in  this  direction,  for 
instance,  at  right  angles  with  the  Katy,  until  tiiey  come  within  about 
nine  feet  of  each  other,  or  two  blocks  from  the  depot.  They  then  turn 
and  run  parallel  with  each  other.  The  roads  were  about  nine  feet  apart, 
as  I  measured  it." 

As  to  exceeding  the  speed  limit. 

The  speed  limit  fixed  by  the  city  ordinance  was  seven  miles  per  hour. 

As  to  the  Katy: 

Lipman  testified::  'The  Katy,  I  guess,  was  going  ten  or  twelve 
miles  an  hour,  coming  tpward  the  Cotton  Belt  I  suppose."  Craven  tes- 
tified: "The  Katy  was  moving,  I  judge,  about  ten  miles  an  hour." 
Beaty  testified:  "This  train  was  running  more  than  seven  miles  per 
hour." 

As  to.  the  Cotton  Belt : 

Beaty  testified :  "In  my  opinion  that  Cotton  Belt  train  was  running 
about  thirty-five  miles  an  hour."  Lipman  testified:  "I  guess  the  Cot- 
ton Belt  was  going  about  thirty-five  miles  an  hour."  Slauter  testified : 
"The  Cotton  Belt  that  day  was  running,  I  would  judge,  about  thirty-five 
miles  an  hour."  Tomlinson  testified:  "It  was  running  about  thirty, 
not  over  thirty-five,  miles  an  hour." 

As  to  the  blowing  of  the  whistle  by  the  Cotton  Belt.  Beaty  testified : 
*T  could  see  the  Cotton  Belt  train  coming  about  three  or  four  blocks 
away.  I  was  blowing  its  whistle  rapidly."  Tomlinson  testified:  "It 
give  two  shrill  whistles." 

Additional  facts  and  circumstances  are  refiected  thus  by  testimony 
of  passengers  on  that  Katy  train :  Yeager  testified :  "The  Cotton  Belt 
and  the  Katy  and  the  other  roads  have  regular  published  time  tables 
by  which  they  go,  leaving  and  arriving  at  different  stations  and  at 
Dallas,  Texas."  Beaty  testified :  "The  Katy  appeared  that  it  was  going 
across  the  Cotton  Belt  road.  I  was  watching  this  Cotton  Belt  train. 
This  train  was  running  rapidly.  ...  At  the  time  I  jumped  it 
looked  to  me  like  one  was  going  to  hit  the  other,  and  that  was  the  sole 
reason  I  jumped.  ...  At  the  time  I  jumped  I  was  sitting  about 
the  second  window  from  the  back  end  of  the  coach.  ...  At  the 
time  of  the  approach  of  that  train  the  passengers  were  moving  in  the 
car;  some  looked  like  they  were  trying  to  get  out,  and  some  were  run- 
ning from  one  end  of  the  car  to  the  other,  trying  to  leave  the  coach." 
Slauter  testified:     "As  we  pulled  out  from  Dallas  and  was  coming 
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Aroxmd  the  curve  sorter  I  looked  out,  I  didn't  see  it,  but  Vernon  Stargen 
he  told  me  to  look  up  and  I  looked.  The  Cotton  Belt  was  coming  this 
way  (indicating),  and  he  started  to  jump  out  of  the  window  and  I 
<jaught  him.  Vernon  Stargen  was  with  me.  He  is  now  dead.  He 
started  to  jump  out  of  the  window  and  I  pulled  him  back.  When  I 
looked  out  of  the  window  I  saw  this  man  laying  between  the  Katy  and 
Cotton  Belt."  Tomlinson  testified:  ''This  other  train  (Cotton  Belt), 
on  the  other  side  was  coming  around  parallel  to  this  train,  and  it  give 
two  shrill  whistles,  we  were  all  looking  out  of  the  window.  It  looked 
like  this  train  was  coming  around.  It  was  coming  fast,  and  this  train 
was  going  slow.  As  the  Katy  crossed  this  track  it  came  around  and 
looked  like  it  was  going  to  hit  this  train.  About  the  time  this  shrill 
whistle  come  we  all  tried  to  get  out.  I  think  Mr.  Beaty  went  out 
through  the  window;  I  went  to  the  back  door.  When  I  saw  the  other 
train  it  was  right  after  the  whistle,  it  must  have  been  a  block  or  a  little 
over  a  block,  about  five  coai-hes  behind,  or  six.  ...  I  saw  Mr. 
Beaty  in  the  window,  that  was  the  last  I  saw  him.  .  .  .  When  he 
was  in  the  window,  I  looked  out  and  I  made  for  the  back  door.  I  was 
trying  to  get  out;  there  was  a  regular  commotion  in  there.'* 

At  the  time  of  the  accident  Beaty  was  a  minor,  nearing  his  majority. 
There  was  much  other  evidence  which  need  not  be  set  out  here. 

The  evidence  shows,  and,  as  we  have  seen,  said  opinion  itself  declares, 
that  Beaty  jumped  "just  as  the  Katy  going  south  out  of  Dallas,  upon 
which  appellant  was  riding,  reached  the  point  where  said  tracks  began 
to  run  parallel,''  and  that  "the  two  trains  appeared  as  though  they 
might  run  into  each  other." 

The  following,  also,  is  from  said  opinion: 

"Before  appellant  was  entitled  to  recover,  it  became  necessary  for 
him  to  show  by  preponderance  of  the  evidence,  first,  that  he  was  injured 
on  account  of  the  negligence  of  appellees;  and,  second,  it  must  appear 
thalihe  was  not  guilty  of  contributory  negligence.  Even  if  appellees 
had  been  guilty  of  negligence  which  was  the  proximate  cause  of  his 
injury,  still,  if  it  had  been  shown  that  he  was  guilty  of  contributory 
negligence  in  jumping  from  the  train,  then  he  would  not  be  entitled 
to  recover;  and  this  is  true,  whether  his  right  of  action  is  predicated 
upon  real  or  apparent  danger.  If  upon  the  conclusion  of  the  trial  it 
appeared  from  the  evidence,  either  that  appellees  were  not  guilty  of 
negligence,  or  that  appellant  was  guilty  of  contributory  negligence,  and 
that  reasonable  minds  could  not  differ  with  reference  thereto,  then  it 
was  the  province  and  duty  of  the  court  to  direct  a  verdict  in  favor  of 
appellees.  These  rules  of  law  are  elementary,  and  it  is  not  deemed 
necessary  to  cite  authority  in  their  support." 

The  diflficulty  lies  in  applying  the  law  to  the  facts. 

Certainly  the  established  fact  that  there  was  no  actual  danger  to 
Beaty  does  not  constitute  a  full  and  sufficient  defense  to  his  suit. 

Even  though  no  actual  danger  to  him  exists  a  passenger  may  recover 
from  a  railway  company  for  injuries  resulting  from  his  jumping  from 
a  moving  train  because  of  the  reasonable  appearance  of  immediate 
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danger  to  him,  provided  such  appearance  of  danger  be  the  proximate 
result  of  negligence  on  the  part  of  the  railway  company  or  its  servants. 

The  applicable  rule  has  been  stated  thus  by  our  Supreme  Court : 

*lf  the  railroad  company  was  without  fault,  then  it  could  not  be 
held  liable  whether  the  injured  persons  acted  prudently  or  rashly,  be- 
cause it  had  not  placed  them  in  the  situation  of  danger.  If,  however, 
the  railroad  company  was  guilty  of  negligence  in  not  giving  the  signals^ 
by  which  the  deceased  were  caused  to  be  in  danger,  then,  whether  they 
acted  wisely  and  cautiously,  or  otherwise,  it  is  liable,  because  it  is 
responsible  for  the  circumstances  which  produced  the  action  on  their 
part,'*  citing  cases.     .     .     . 

*lf  the  standard  by  which  the  conduct  of  the  imperiled  party  is  to 
be  judged  is  to  be  that  which  a  person  of  ordinary  prudence  might  be 
expected  to  do  under  like  circumstances,  how  can  it  be  determined  what 
a  man  of  prudence  would  do  under  such  conditions?  A  jury  is  pre- 
sumed from  their  knowledge  of  men  and  their  affairs  in  ordinary  trans- 
actions to  know  what  a  man  of  ordinary  prudence  would  do  under  a 
given  state  of  facts;  but  when  prudence  itself  is  destroyed  and  judg- 
ment vields  to  sudden  impulse,  when  there  is  neither  time  nor  capacity 
to  reflect,  how  can  anyone  say  what  a  man,  prudent  under  ordinary  cir- 
cumstances, would  do  if  he  should  be  so  situated?  The  rule  is  sound 
and  just  which  holds  the  party  guilty  of  negligence  responsible  for  the 
result,  if  that  negligence  has  caused  another  to  be  surrounded  by  such 
circumstances  as  to  him  appear  to  threaten  the  destruction  of  his  life 
or  serious  injury  to  his  person,  whether  that  person  be  prudent  or  im- 
prudent, if  in  an  effort  to  save  his  life  he  makes  a  choice  of  mean& 
from  which  injury  results,  and  notwithstanding  it  may  turn  out  that 
if  he  had  done  differently,  or  had  done  nothing,  he  would  have  escaped 
injury  altogether.^'  International  &  Q.  N.  By.  Co.  v.  Neff,  87  Texasy 
309,  28  S.  W.,  286. 

See,  also:  Gulf,  C.  &  S.  F.  By.  Co.  v.  Wallen,  65  Texas,  568;  Texas 
&  P.  By.  Co.  V.  Watkins,  88  Texas,  20,  29  S.  W.,  232 ;  Jackson  v.  Gal- 
veston, H.  &  S.  A.  By.  Co.,  90  Texas,  372,  38  S.  W.,  745;  Missouri, 
K.  &  T.  By.  Co.  V.  Bogers,  91  Texas,  52,  40  S.  W.,  956;  Louisville, 
K  A.  &  C.By.  Co.  V.  Lucas,  119  Ind.,  583,  6  L.  B.  A.,  195,  21  N.  E., 
968;  Kleiber  v.  People's  By.  Co.,  107  Mo.,  240,  14  L.  B.  A.,  613,  17 
S.  W.,  946;  Houston  &  T.  C.  By.  Co.  v.  Byrd,  61  S.  W.,  147;  Elliott 
on  Bailroads,  2  ed.,  vol.  3,  sec.  1173,  and  cases  cited;  Hutchinson, 
Carriers.  3rd  ed.,  ?ec.  1223,  citing  numerous  English  and  American  cases. 

In  a  somewhat  similar  case,  which  was  submitted  to  the  jury,  the 
Supreme  Court  of  Arkansas,  in  affirming  a  judgment  for  the  plaintiff, 
repudiated  the  contention  of  the  railway  company  to  the  effect  that  it 
was  not  liable  in  that  "the  precaution  used  by  it  was  sufficient  to  pre- 
vent a  collision,  and  the  fact  was  that  the  appellee  would  not  have 
been  hurt  if  he  had  remained  on  the  train.'^  That  court,  through 
Battle,  J.,  said,  with  reference  to  railway  companies: 

"The  first  and  most  important  duty  incumbent  on  them  is  to  pro- 
vide for  the  safety  of  their  passengers.     To  this  end  they  are  required 


Digitized  by  VjOOQIC 


1916,]  Beaty  v.  M.,  K.  &  T.  Ey.  Co.  of  Texas.  89 

to  provide  all  things  necessary  to  their  security  reasonably  consistent 
with  their  business,  and  ^appropriate  to  the  means  of  conveyance  em- 
plf'^d  by  them/  and  to  exercise  the  highest  degree  of  practicable  care, 
ECii|[iice,  and  skill  in  the  operation  of  their  trains.  Arkansas  M.  R. 
''  aT'^  Canman,  52  Ark.,  517.  If  they  recklessly,  unskillfully,  or  neg- 
lio^iftly  operate  their  trains,  and  thereby  place  their  passengers  in  sit- 
uations apparently  so  dangerous  and  hazardous  as  to  create  in  the  minds 
of  the  passengers  reasonable  apprehensions  of  peril  and  injury,  and 
thereby  excite  alarm,  and  induce  them  to  make  efforts  to  escape,  and 
in  the  attempt  to  escape  they  receive  personal  injuries,  the  railroad  com- 
panies are  responsible  for  damages.  Jones  v.  Boyce,  1  Stark.,  493; 
Stokes  V.  Saltonstall,  38  U.  S.  (13  Pet.),  181,  10  L.  Ed.,  115;  Caswell 
v.  Boston  &  W.  E.  Corp.,  98  Mass.,  194  [93  Am.  Dec,  151] ;  Twomley 
V.  Central  Park,  N.  &  E.  R.  R.  Co.,  69  N.  Y.,  158  [35  Am.  Rep.,  162]. 

^T.n  order  to  ijender  the  railroad  company  liable  for  injuries  received 
in  an  effort  to  escape  an  apprehended  danger,  there  must  have  been  a 
reasonable  cause  of  alarm,  occasioned  by  the  negligence  or  misconduct 
of  the  company.  If  the  effort  of  the  passenger  to  escape  reBulted  from 
a  rash  apprehension  of  danger  which  did  not  exist,  and  the  injury  which 
he  sustained  is  to  be  attributed  to  rashness  and  imprudence,  he  is  not 
entitled  to  recover.  But  if,  on  the  other  hand,  he  be  placed,  through 
the  negligent  or  unskillful  operation  of  its  trains  by  the  railroad  com- 
pany, in  a  situation  apparently  so  perilous  as  to  render  it  prudent  for 
him  to  leap  from  the  train,  whereby  he  is  injured,  he  will  be  entitled 
to  recover  damages,  although  he  would  not  have  been  hurt  if  he  had 
remained  on  the  train. 

"On  occasions  where  a  passenger  is  suddenly  confronted  by  imminenx 
danger  and  peril,  he  can  not  reasonably  be  expected  to  calculate  chances^ 
or  to  deliberate  upon  the  means  of  escape,  but  must  of  necessity  judge 
hastily  of  the  danger  in  remaining  where  he  is,  as  also  of  the  danger  in 
attempting  to  escape,  by  the  circumstances  as  they,  at  the  instant,  ap- 
pear to  him,  and  not  by  the  result.  He  acts  upon  the  probabilities  as 
they  appear  to  him,  and  if  he  acts  as  a  man  of  ordinary  prudence, 
'placed  in  the  same  circumstances  and  under  a  like  necessity  of  im- 
mediate action  and  decision,'  would  have  acted,  and  in  so  doing  makes 
an  effort  to  escape  and  is  injured,  the  railroad  company  is  responsible 
to  him  for  his  damages.  See  cases  above  cited  and  Wilson  v.  Northern 
Pac.  R.  Co.,  26  Minn.,  278.^'  St.  Louis  &  S.  F.  Ry.  Co.  v.  Murray,  55 
Ark.,  248, 18  S.  W.,  50,  59  Am.  St.  Rep.,  32,  16  L.  R.  A.,  787. 

This  much,  indeed,  seems  to  be  conceded,  in  substance,  by  the  Court 
of  Civil  Appeals,  which,  apparently,  rests  its  decision  on  the  proposition 
that  neither  railway  company  had  been  guilty  of  negligence  which  was 
the  proximate  cause  of  Beaty^s  injuries. 

The  measure  of  the  general  duty  of  a  railway  company  to  its  pas- 
sengers has  been  clearly  defined,  and  is  not  an  open  question.  In  Inter- 
national '&  G.  N.  Ry.^Co.  V.  Welch,  86  Texas,  203,  40  Am.  St.,  829, 
24  S.  W.,  390,  this  court  said : 

''Our  Supreme  Court  has  laid  down  the  correct  rule  of  liability  in 
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Railway  Co.  v.  Halloren,  53  Texas,  63  [37  Am.  Rep.,  744],  in  which  it 
is  said:  ^Railroad  companies,  howeyer,  are  not  insurers  of  the  safety 
of  their  passengers  further  than  could  be  required  by  the  exerci«»:  of 
such  a  high  degree  of  foresight  as  to  possible  dangers,  and  b^  ot  a 
high  degree  of  prudence  in  guarding  against  them,  as  would  b«i^,ed 
by  very  cautious,  prudent,  and  competent  persons  under  similfif-^r- 
cumstances.'  This  rule  of  liability  is  sustained  by  the  best  text  writers 
and  nearly  all  the  adjudicated  cases,'^  citing  numerous  authorities,  in- 
cluding both  decisions  and  text-books.  The  following,  also,  are  excerpts 
from  that  case: 

"In  the  case  of  Levy  v.  Campbell,  19  S.  W.,  438,  the  court  approved 
a  charge  that  the  carrier  is  bound  to  use  the  'utmost  practical  care  in 
providing  for  the  safety  of  passengers^;  and  in  Gallagher  v.  Bowie,  66 
Texas,  265  [17  S.  W.,  407],  this  court  approved  a  charge  that  the  carrier 
is  bound  to  use  the  ^utmost  care*  to  provide  for  the  safety  of  passengers. 
In  the  case  of  Railway  Co.  v.  Worthington,  21  Md.,  288  [83  Am.  Dec., 
578],  the  term  utmost  care  is  defined  to  mean  'all  the  care  and  diligence 
possible  in  the  nature  of  the  case.*  •'*...  In  the  nature  of  things 
the  law  must  leave  it  to  the  juries  in  the  exercise  of  a  sound  judgment, 
from  their  knowledge  of  men  and  the  ordinary  course  of  human  affairs, 
to  determine  whether  or  not  a  carrier  of  passengers  has  exercised  the 
degree  of  care  required  by  law,  and  for  that  reason  the  charge  should 
be  such  as  to  give  the  best  direction  to  their  investigation.  It  is  within 
the  power  of  railway  corporations  to  secure  prudent  and  competent  per- 
sons to  perform  the  service  necessary  in  carrying  passengers;  they  can 
provide  the  methods  which  have  been  tested  and  found  practically  val- 
uable for  securing  immunity  from  danger;  they  have  the  means  of 
enforcing  the  use  v'>f  these  methods  and  the  exercise  of  this  high  degree 
of  care.  This  the  law  wisely  and  justly  requires^  and  the  requirement 
should  be  rigidly  enforced.** 

I  think  the  rule  so  announced  is  both  sound  and  applicable  to  the 
facts  of  the  case  at  bar.  See,  also.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shields, 
«  Texas  Civ.  App.,  652,  28  S.  W.,  709,  in  which  the  rule,  as  so  stated, 
was  applied  by  said  Court  of  Civil  Appeals.  Doubtless  that  court  still 
recognizes,  in  principle,  the  correctness  of  that  measure  of  liability, 
although,  as  it  seems  to  me,  it  failed  to  apply  it  properly  in  this  case. 

As  to  proximate  cause:  In  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hayter,  93 
Texas,  239,  47  L.  R.  A.,  325,  77  Am.  St.,  856,  54  S.  W.,  944,  our 
Supreme  Court,  through  Gaines,  C.  J.,  said :  "This  court  has  announced 
the  doctrine  that,  in  order  to  constitute  negligence,  the  act  or  omission 
•must  be  the  proximate  cause  of  an  injury  which,  in  the  light  of  the  at- 
tending circumstances,  ought  to  have  been  foreseen  as  a  natural  and 
probable  consequence  of  such  act  or  omission.  Railway  Co.  v.  Bigham, 
90  Texas,  223,  38  S.  W.,  162.  ...  In  our  opinion,  as  a  general 
rule,  these  questions  should  be  left  to  the  determination  of  the  jury,** 
citing  cases. 

What  constitutes  proximate  cause,  is,  ordinarily,  not  a  question  of 
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law,  but  a  question  of  fact  for  the  jury,  to  be  determined  in  view  of 
all  the  surrounding  circumstances.  The  Supreme  Court  of  the  United 
States  in  Milwaukee  &  St.  P.  R  Co.  v.  Kellogg,  94  TJ.  S.,  469,  24 
L.  Ed.,  256,  an  action  for  compensation  for  the  destruction  of  a  saw- 
mill and  lumber  by  fire  communicated  from  a  burning  elevator  which 
had  be^n  set  on  fire  from  defendant's  steamboat,  said: 

"The  true  rule  is,  that  what  is  the  proximate  cause  of  an  injury  is 
ordinarily  a  question  for  the  jury.  It  is  not  a  question  of  science  or 
of  legal  knowledge.  It  is  to  be  determined  as  a  fact,  in  view  of  the 
circumstances  of  ffect  attending  it.  The  primary  cause  may  be  the 
proximate  cause  of  a  disaster,  though  it  may  operate  through  successive 
instruments,  as  an  article  at  the  end  of  a  chain  may  be  moved  by  a 
force  applied  to  the  other  end,  that  force  being  the  proximate  cause 
of  the  movement,  or  as  in  the  oft  cited  case  of  the  squib  thrown  in 
the  market  place.  2  Bl.  Rep.,  892.  The  question  always  is,  was  there 
an  unbroken  connection  between  the  wrongful  act  and  the  injury,  a 
continuous  operation  ?  Did  the  facts  constitute  a  continuous  succession 
of  events,  so  linked  together  as  to  make  a  natural  whole,  or  was  there 
some  new  and  independent  cause  intervening  between  the  wrong  and 
the  injury?  It  is  admitted  that  the  rule  is  diflBcult  of  application. 
But  it  is  generally  held,  that,  in  order  to  warrant  a  finding  that  negli- 
gence, or  an  act  not  amounting  to  wanton  wrong,  is  the  proximate  cause 
of  an  injury,  it  must  appear  that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  attending  circumstances.  These 
circumstances,  in  a  case  like  the  present,  are  the  strength  and  direction 
of  the  wind,  the  combustible  character  of  the  elevator,  its  great  height, 
and  the  proximity  and  combustible  nature  of  the  sawmill  and  the  piles 
of  lumber.  Most  of  these  circumstances  were  ignored  in  the  request 
for  instruction  to  the  jury.  Yet  it  is  obvious  that  the  immediate  and 
inseparable  consequences  of  negligently  firing  the  elevator  would  have 
been  very  different  if  the  wind  had  been  less,  if  the  elevator  had  been  a 
low  building  constructed  of  stone,  if  the  season  had  been  wet,  or  if 
the  lumber  and  the  mill  had  been  less  combustible.  And  thfe  defendants 
might  well  have  anticipated  or  regarded  the  probable  consequences  of 
their  negligence  as  much  more  far-reaching  than  would  have  been  nat^ 
ural  or  probable  in  other  circumstances.  We  do  not  say  that  even  the 
natural  and  probable  consequences  of  a  wrongful  act  or  omission  are  in 
all  cases  to  be  chargeable  to  the  misfeasance  or  nonfeasance.  They  are 
not  when  there  is  a  sufficient  and  independent  cause  operating  between 
the  wrong  and  the  injury.  In  such  a  case  the  resort  of  the  sufferer 
must  be  to  the  originator  of  the  intermediate  cause.  But  when  there 
is  no  intermediate  efficient  cause,  the  original  wrong  must  be  consid- 
ered as  reaching  to  the  effect,  and  proximate  to  it.  The  inquiry 
must,  therefore,  always  be  whether  there  was  any  intermediate  cause 
disconnected  from  the  primary  fault,  and  self-operating,  which  produced 
the  injury.  Here  lies  the  difficulty.  But  the  inquiry  must  be  answered 
in  accordance  with  common  understanding.    In  a  succession  of  depend- 
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ent  events  an  interval  may  always  be  seen  by  an  acute  mind  between  a 
cause  and  its  effect,  though  it  may  be  so  imperceptible  as  to  be  overlooked 
by  a  common  mind.  Thus,  if  a  building  be  set  on  fire  by  negligence, 
and  an  adjoining  building  be  destroyed  without  any  negligence  of  the 
occupants  of  the  first,  no  one  would  doubt  that  the  destruction  of  the 
second  was  due  to  the  negligence  that  caused  the  burning  of  the  first. 
Yet  in  truth,  in  a  very  legitimate  sense,  the  immediate  cause  of  the 
burning  of  the  second  was  the  burning  of  the  first.  The  same  might 
be  said  of  the  burning  of  the  furniture  in  the  first.  Such  refinements 
are  too  minute  for  rules  of  social  conduct.  In  the  nature  of  things, 
there  is  in  every  transaction  a  succession  of  events,  more  or  less  de- 
pendent upon  those  preceding,  and  it  is  the  province  of  a  jury  to  look 
at  this  succession  of  events  or  facts,  and  ascertain  whether  they  are 
naturally  and  probably  connected  with  each  other  by  a  continuous 
sequence,  or  are  dissevered  by  new  and  independent  agencies,  and  this 
must  be  determined  in  view  of  the  circumstances  existing  at  the  time. 

*T[f  we  are  not  mistaken  in  these  opinions,  the  Circuit  Court  was 
correct  in  refusing  to  aSirm  the  defendants^  proposition,  and  in  submit- 
ting to  the  jury  to  find  whether  the  burning  of  the  mill  and  lumber 
was  a  result  naturally  and  reasonably  to  be  expected  from  the  burning 
of  the  elevator,  under  the  circumstances,  and  whether  it  was  the  result 
of  the  continued  influence  or  effect  of  the  sparks  from  the  boat,  with- 
out the  aid  or  concurrence  of  other  causes  not  reasonably  to  have  been 
expected." 

As  to  concurring  negligence,  an  eminent  writer^ states  the  rule  thus: 
'TTie  mere  fact  that  another  person  concurs  or  co-operates  in  producing 
the  injury  or  contributes  thereto,  in  any  degree,  whether  large  or  small, 
is  of  no  importance."  Street's  Shearm.  &  Eedf.  on  Neg.,  6th  ed.,  sees. 
31,  35,  122n,  citing  cases.  See,  also,  Thomp.,  Neg.,  sec.  75 ;  Bish.,  Non- 
cont.  Law,  sec.  39;  N'ewcomb  v.  New  York,  C.  &  H.  E.  Ey.  Co.,  169 
Mo.,  409,  69  S.  W.,  348;  Moon  v.  Northern  P.  E.  Co.,  46  Minn.,  106, 
48  N.  W.,  679,  24  Am.  St.  Eep.,  194;  Hawkins  v.  Missouri  Pac.  Ey. 
Co.,  182  Mo.  App.,  323,  170  S.*  W.,  461;  Asher  v.  City  of  Independence, 
177  Mo.  App.,  1,  163  S.  W.,  574. 

As  applicable  to  the  issues  presented,  I  quote  as  follows,  fropa  an 
opinion  bv  Cobb,  J.,  in  Southern  Ey.  Co.  v.  Webb,  116  Ga.,  1^2,  42 
S.  E.,  395,  59  L.  E.  A.,  109 : 

**As  was  said  by  Elbert,  J.,  in  Pullman  Palace  Car  Co.  v.  Barker, 
4  Colo.,  344,  34  Am.  Eep.,  89:  ^hat  is  the  proximate  cause  of  an 
injury  in  a  legal  sense  is  often  an  embarrassing  question,  involved  in 
metaphysical  distinctions  and  subtleties  difficult  of  satisfactory  applica- 
tion in  the  varied  and  practical  affairs  of  life.^  Chief  Justice  Shaw,  in 
Marble  v.  Worcester,  4  Gray,  397,  said:  ^The  whole  doctrine  of  causa- 
tion, considered  in  itself  metaphysically,  is  of  profound  diflBculty,  even 
if  it  may  not  be  said,  of  mystery.'  In  Scott  v.  Hunter,  46  Pa.,  195, 
84  Am.  Dec,  542,  Strong,  J.,  said:  'Indeed,  it  is  impossible,  by  any 
general  rule,  to  draw  a  line  between  those  injurious  causes  of  damage 
which  the  law  regards  as  sufficiently  proximate  and  those  which  are  too 


Digitized  by  VjOOQIC 


1916,]  Beaty  v.  M.,  K.  &  T.  Ry.  Co.  of  Texas.  93 

remote  to  be  the  foundation"  of  an  action/  In  Smith  t.  Western  TJ. 
Teleg.  Co.,  83  Ky.,  114,  Judge  Holt  remarked :  'The  line  between  proxi- 
mate and  remote  damages  is  exceedingly  shadowy;  so  much  so  that  the 
one  fades  away  into  the  other,  rendering  it  often  very  difl&cult  to  de- 
termine whether  there  is  such  a  connection  between  the  wrong  alleged 
and  the  resulting  injury  as  to  place  them,  in  contemplation  of  law, 
in  the  relation  of  cause  and  effect/  It  has  been  said  that,  notwith- 
standing the  maze  of  doubt  and  difficulty  with  which  this  subject  seems 
to  be  involved,  still  it  is  possible  to  take  a  more  practical  and  simple 
view  than  the  observations  of  learned  jurists  woul5  indicate;  that  the 
practical  administration  of  justice  prefers  to  disregard  the  intricacies 
of  metaphysical  distinctions  and  subtleties  of  causation,  and  to  hold 
that  the 'inquiry  as  to  natural  and  proximate  cause  and  consequence  is 
to  be  answered  in  accordance  with  common  sense  and  common  under- 
standing. Watson,  Damages  for  Personal  Injuries,  sec.  28.  From  the 
author  just  cited  we  quote  the  following:  *A  natural  consequence  is 
one  which  has  followed  from  the  original  act  complained  of  in  the 
usual,  ordinary,  and  experienced  course  of  events;  a  result,  therefore, 
which  might  reasonably  have  been  anticipated  or  expected.  Natural  con- 
sequences, however,  do  not  necessarily  include  all  such  as  extreme  pru- 
dence might  anticipate  but  only  tho?e  which  ensue  from  the  original 
act,  without  any  such  extraordinary  coincidence  or  conjunction  of  cir- 
cumstances as  that  the  usual  course  of  nature  should  seem  to  have  been 
departed  from.'  Sec.  33.  Trom  the  very  outset  the  practical  distinc- 
tion between  causes  and  consequences  should  be  borne  in  mind  in 
this  particular;  a  consequence  of  an  original  cause  may,  in  turn, 
become  the  cause  of  succeeding  consequences.  But  such  a  cause  should 
not,  manifestly,  be  regarded  as  an  intervening  cause,  which  will  relieve 
from  liability  the  author  of  the  original  cause,  but  rather  as  only 
a  consequence  along  with  the  other  consequences.  A  tortious  act  may 
have  several  consequences,  concurrent  or  successive,  for  all  of  which  the 
first  tort  feasor  is  responsible.  It  is  not  intervening  consequences,  but 
intervening  causes,  which  relieve.  The  test  is  to  be  found,  it  has  been 
said,  not  in  the  number  of  intervening  events  or  agents,  but  in  their 
character,  and  in  tlie  natural  and  probable  connection  between  the  wron^ 
done  and  the  injurious  consequence.  So  long  as  it  affirmatively  appears 
that  the  mischief  is  attributable  to  the  original  wrong  as  a  result  which 
might  reasonably  have  been  foreseen  as  probable,  legal  liability  con- 
tinues/ Sec.  58.  SSome  authorities  have  formulated  rules  on  this  sub- 
ject designed  for  general  application, — as  that  the  defendant  is  not  re- 
sponsible where  there  has  intervened  the  wilful  wrong  of  a  third  person, 
or  is  liable  where  such  act  is  of  a  negligent  character  merely.  But  the 
better  doctrine  is  })elieved  to  be  that  whether  or  not  the  intervening 
act  of  a  third  person  will  render  the  earlier  act  too  remote  depends 
simply  upon  whether  the  concurrence  of  such  intervening  act  might 
reasonably  have  been  anticipated  by  the  defendant/  Sec.  71.  In  Pitts- 
burg Southern  E.  Co.  v.  Taylor,  104  Pa.;  315,  49  Am.  Eep.,  580,  Mr. 
Justice  Paxson  said :    In  determining  what  is  proximate  cause  the  true 
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rule  is  that  the  injury  must  be  the  natural  and  probable  consequence 
of  the  negligence;  such  a  consequence  as,  under  the  surrounding  cir- 
cumstances of  the  case,  might  and  ought  to  have  been  foreseen  by  the 
wrongdoer  as  likely  to  flow  from  his  act.^  In  Lane  v.  Atlantic  Works, 
111  Mass.,  139,  Colt,  J.,  said:  'The  injury  must  be  the  direct  result 
of  the  misconduct  charged;  but  it  will  not  be  considered  too  remote  if, 
according  to  the  usual  experience  of  mankind,  the  result  ought  to  have 
teen  apprehended.  The  act  of  a  third  person,  intervening  and  con- 
tributing a  condition  necessary  to  the  injurious  effect  of  the  originp.l 
negligence,  will  not  excuse  the  first  wrongdoer,  if  such  act  ought  to 
have  been  foreseen.  The  original  negligence  still  remains  a  culpable 
and  direct  cause  of  the  injury.  The  test  is  to  be  found  in  the  probable 
injurious  consequences  which  were  to  be  anticipated,  not  in  the  number 
of  subsequent  events  and  agencies  which  might  arise.'  In  Scale  v. 
Gulf,  C.  &  S.  F.  E.  Co.,  65  Texas,  278,  57  Am.  Eep.,  602,  Chief  Jus- 
tice Willie  said:  'What  character  of  intervening  act  will  break  the 
causal  connection  between  the  original  wrongful  act  and  the  subsequent 
injury  is  also  left  in  doubt  by  the  decisions.  If  the  intervening  cause 
and  its  probable  or  reasonable  consequences  be  such  as  could  reasonably 
have  been  anticipated  by  the  original  wrongdoer,  the  current  of  authority 
seems  to  be  that  the  connection  is  not  broken.'  See,  also,  Colorado 
Mortg.  &  Invest.  Co.  v.  Rees,  21  Colo.,  435,  42  Pac.,  42,  45 ;  21  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  pp.  486  et  seq." 

Several  of  the  cases  cited  by  the  Court  of  Civil  Appeals  are  distin- 
guishable from  this  case  on  the  facts. 

In  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wallen,  65  Texas,  568,  this  court  said : 

'It  does  not  appear  from  the  testimony  that  a  single  one  of  those 
who  leaped  from  the  train,  except  the  plaintiff,  saw  the  freight  train 
coming.  When  the  plaintiff  saw  it,  it  was  three  or  four  hundred  yards 
away,  and  as  he  says,  appeared  to  be  moving  rapidly.  He  does  not  state 
that  he  supposed  from  what  he  saw  that  there  would  be  a  collision. 
No  one  left  the  train  upon  his  own  perception  of  danger.  On  the  con- 
trary, those  who  used  their  own  senses  felt  no  alarm,  and  remained  in 
the  cars.*' 

However,  the  principle  upon  which  I  insist  is  plainly  recognized  in 
the  opening  sentence  of  the  opinion  in  the  Wallen  case,  as  follows: 

"The  defendant  neither  caused  nor  contributed  to  the  injury  of  plain- 
tiff's wife,  unless  it  allowed  the  freight  train  to  come  so  near  to  or  so 
rapidly  towards  the  passenger  coach  as  to  frighten  the  passengers." 

In  Dillingham  v.  Pierce,  31  S.  W.,  207,  and  in  Texas  &  P.  Ey.  Co. 
V.  Urteaga,  25  S.  W.,  1035,  the  facts 'were  dissimilar  from  those  here 
involved. 

Essentially  different  from  the  facts  of  this  case  are  those  detailed 
in  the  opinion  by  Sherwood,  J.,  in  McPeak  v.  Missouri  Pac.  Ry.  Co., 
128  Mo.,  617,  30*^  S.  W.,  170,  wherein  it  was  said: 

'It  is  disclosed  by  undisputed  evidence  that  there  was  no  real  danger, 
%^i  no  object  within  the  range  of  vision  from  which  danger  could  be 
Apprehended,  as  both  the  advance  and  rear  trains  were  out  of  sight. 
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Plaintiff  was  giiilty  of  the  grossest  contributory  negligence,  and  even 
recklessness,  in  taking  no  precaution  by  looking  out  of  the  windows, 
or  otherwise,  before  running  out  of  the  caboose  and  jumping  oflE  a  train 
going  at  the  rate  of  fifteen  miles  an  hour,  in  the  opposite  direction  from 
which  he  jumped.'* 

But  even  that  opinion  adds  this : 

*^The  rule  in  such  cases  is  thus  laid  down  by  the  Court  of  Appeals 
of  Kentucky.  ^  -  .  He,  howevei*,  must  act  upon  a  reasonable  appre- 
hension of  peril.  His  conduct  must  conform  to  that  of  an  ordinarily 
careful  man  under  like  circumstances,' "  citing  Jones  v.  Boyce,  1  Starkie, 
493;  South  Covington  &  C.  St.  Ry.  Co.  v.  Ware,  84  Ky.,^267,  1  S.  W., 
493,  and  other  cases. 

In  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Felton,  125  111.,  458,  17  N.  E.,  765, 
the  decision  turned  upon  the  fact  that  the  evidence  failed  to  show  that 
the  blowing  of  the  whistles,  upon  which  plaintiff  predicated  his  charge 
of  negligence,  was  in  fact  negligent;  wherefore,  it  was  held  that  the 
giving  of  a  charge  which  assumed  that  such  blowing  of  the  whistles 
was  negligence  was  reversible  error.  In  the  opinion  therein  I  find 
nothing  which  conflicts  with  my  own  views  as  herein  stated,  but  much 
in  support  thereof. 

Applying  such  of  the  foregoing  legal  principles  as  I  consider  appli- 
cable to  this  case,  I  think  that  the  location,  course  and  proximity  of 
the  railway  tracks,  the  relative  positions  in  which  the  two  trains  were 
being  moved,  the  excessive  and  illegal  rate  of  speed  at  which  each  of 
them  was  being  run  within  the  city  and  the  blowing  of  the  whistle 
upon  one  of  them,  may  all  be  considered  as  circumstances,  along  with 
other  existing  facts  and  circumstances,  from  which  to  determine  (1) 
whether  or  not  the  plainly  established  concurring  negligence  of  each 
of  the  railway  companies,  in  running  its  train  at  such  illegal  speed, 
was  or  was  not  the  proximate  cause  of  Beaty's  injuries,  and  (2)  whether 
they  created  such  an  appearance  of  actual  danger  to  him  as  would 
relieve  his  act  of  jumping  from  the  aspect  of  contributory  negligence; 
and  that,  upon  the  whole,  the  evidence  was  such  as  to  require  that 
those  issues  be  submitted  to  the  jury  for  determination. 

Aside  from  the  merits  of  this  case,  I  deem  it  proper  to  say,  there 
exists,  in  my  mind,  some  question  as  to  whether  plaintiff  in  error  is  in 
position  here  to  complain  of  the  trial  court's  failure  to  submit  this  case 
to  the  jury,  there  being,  it  seems,  nothing  in  the  record  to  show  that 
seasonable  and  proper  objection  was  made  to  the  giving  of  the  peremp- 
tory instruction  against  him.  See  Acts  1913,  p.  113.  However,  I 
pretermit  discussion  of  that  question  because  (a)  it  did  not  enter  into 
or  control  the  action  of  this  court  in  this  case,  and  (b)  the  point  is 
receiving,  in  another  cause,  the  careful  consideration  of  this  entire  court. 
My  conclusion,  otherwise,  is  that  the  motion  for  rehearing  and  also  the 
petition  for  writ  of  error  should  be  granted. 
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Charlie  Middleton  v.  Texas  Power  &  Light  Company. 

No.  2744.    Decided  April  26,  1916. 

1. — Constitutional  Law— Employers'  Liability  Act. 

No  one  has  a  vested  interest  in  the  rules  of  the  Common  Law;  it  is  with:ii 
the  power  of  the  Legislature  to  change  or  repeal  them.     (Pp.  107,  109.) 

2. — Same — CEUght  of  Action — ^Employer. 

An  Act  of  the  Legislature  could  not  declare  an  employer  not  consenting  to 
its  provisions  absolutely  liable  in  damages  for  any  injuries  sustained  by  an  em- 
ploye in  his  service  witiout  reference  to  any  wrong  or  breach  of  duty  committed 
by  the  employer.  But  an  Act  imposing  such  liability  only  on  employers  who 
accept  it  and  are  relieved  from  liability  except  under  its  terms  is  constitutional 
and  valid.     (P.  107.) 

8. — Same — ^I>efenses. 

Technical  defenses  to  actions  for  negligence,  such  as  those  based  on  the  doc- 
trines of  assumed  risk,  contributory  negligence,  or  fellow  servant,  may  be  abro- 
gated by  statute,  even  as  to  employers  not  consenting,  though  a  law  depriving 
them  of  their  fundamental  rights,  such  as  one  making  them  liable  for  injuries 
not  caused  by  their  negligence  or  wrong,  would  be  void.     (P.  107.) 

4. — Constitutional  Law — Employers'  Liability  Act — ^Employe. 

The  Employers'  Liability  Act,  which  substitutes  a  fixed  liability  to  the  in- 
jured employe,  irrespective  of  the  employer's  negligence,  and  applies  only  to 
those  who  voluntarily  accept  or  continue  service  under  employers  who  have  ac- 
cepted such  Act  as  governing  liability  for  themselves  and  their  employes,  is 
valid  as  to  the  latter,  who,  by  taking  such  employment  waive  their  rights  under 
the  Common  Law.     (Pp.  107,  108.) 

5. — Same — ^Accidental   Injury. 

The  Employers'  Liability  Act  covers  only  the  subject  of  "industrial  acci- 
dents." The  Bill  of  Rights,  Const.,  art.  1,  sec.  13,  places  it  beyond  the  power 
of  the  Legislature  to  deny  redress  in  the  courts  for  intentional  injury  to  the 
person.  But  as  to  redress  for  injuries  given  by  the  Common  Law  doctrine  of 
negligence,  this,  like  other  Common  Law  rules,  is  subject  to  alteration  by  the 
Legislature.     (Pp.  109,  110.) 

6. — Same — Title  of  Act. 

The  Employers'  Liability  Law  (Act  of  April  16,  1913,  Laws,  33d  Leg.,  ch, 
179,  p.  429)  has  for  its  purpose  one  general  object,  and  the  title  of  the  Act 
sufficiently  expresses  it.'     (P.  110.) 

7. — Employers'     Liability     Law — Industrial     Accident     Board — Judicial 
Power. 
The  Industrial  Accident  Board  created  by  the  Employers'  Liability  Law  is 
but  an  administrative  agency  created  for  the  proper  execution  of  the  Act,  and 
is  vested  with  no  judicial  power.     (P.  110.) 

8. — Constitutional  Law — Classification. 

The  classification  of  employes  subject  to  the  operation  of  the  Employers' 
Liability  Law,  exempting  from  its  operation  railway  employes,  domestic  servants, 
farm  and  gin  laborers,  and  those  of  employers  having  less  than  five  employes, 
can  not  be  pronounced  arbitrary  or  unreasonable,  and  must  be  held  one  which 
it  was  within  the  power  of  the  Legislature  to  make.     (Pp.  110,  111.) 

0. — Same — Trial  by  Jury. 

Trial  by  jury  (C!onst.,  art.  1,  sec.  16)  can  not  be  claimed  in  an  inquiry  which 
is  non-judicial  in  its  character  such  as  proceedings  before  the  Industrial  Acci- 
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dent  Board,  and  is  suflSciently  secured  to  employes  coming  within  the  operation 
of  the  Employers'  Liability  Law,  by  the  appeal  to  the  courts  from  the  findings 
of  that  board  which  is  authorized  by  the  Act.     (P.  IIL) 

10. — Gonstitatlonal  Law — Private  Corporation. 

The  insurance  association  created  by  the  Employers*  Liability  Law  is  merely 
an  agency  for  the  proper  administration  of  that  law.  Though  denominated  by 
the  Act,  as  matter  of  convenience,  a  corporation,  it  is  in  no  sense  a  private  cor- 
poration, nor,  however  called,  an  invasion  of  the  constitutional  inhibition  against 
creating  private  corporations  otherwise  than  under  general  law.  (Const.,  art. 
12,  sec.  1.)      (P.  111.) 

11. — ^Employers'  Liability  Law — Constitutionality. 

The  Employers'  Liability  Law  (Act  of  April  16,  1913,  Laws,  33d  Leg.,  ch. 
179,  p.  429)  was  a  valid  exercise  of  legislative  power  and  not  prohibited  by  any 
of  the  various  restrictions  upon  the  Legislature  contained  in  the  Constitution 
of  the  State.     (P.  111.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District  in  an  appeal  from  McLennan  County. 

Having  reversed  and  remanded,  on  plaintiff's  appeal^^  a  judgment  of 
the  trial  court  dismissing  his  suit  (178  S.  W.,  956)  the  court,  on  motion 
for  rehearing,  certify  to  the  Supreme  Court  the  constitutional  questions 
here  determined. 

Witt  &  Saunders  and  Chas.  A.  Braun,  for  appellant. — The  Employers^ 
Liability  Act  contains  subject  matter  of  legislation  not  embraced  in 
the  title.  Art.  TIT,  sec.  35,  Constitution  of  State  of  Texas ;  Railway  Co. 
V.  Stokes,  91  S.  W.,  328;  Railway  Co.  v.  State,  113  S.  W.,  916;  Rail- 
way Co.  V.  Lloyd,  132  S.  W.,  899 ;  Sutherland  on  Statutory  Construction 
(2nd  ed.),  sees.  120,  123  and  170;  State  v.  Steelman,  66  K  J.  L.,  518; 
State  V.  Walker,  105  La.,  492;  Moses  v.  The  Mayor,  52  Ala.,  198; 
Anderson  v.  Milwaukee,  15  L.  R.  A.,  830 ;  Durkee  v.  Janesville,  26  Wis., 
697;  People  v.  Allen,  42  N.  Y.,  404;  Beverly  v.  Wain,  57  N.  J.  L.,  143. 

'T?he  Texas  Employers*  Insurance  Association,'*  created  by  the  Act, 
is  a  private  corporation.  Art.  XII,  sees.  1  and  2,  Constitution  of  State 
of  Texas;  Cook  on  Corporations  (7th  ed.),  sec.  1;  Words  &  Phrases, 
pp.  1608  and  5571;  Black's  Law  Dictionary,  273;  Randall  v.  Delaware 
&  R.  Canal  Co.,  21  Fed.  Cas.,  6,  11;  Downing  v.  Indiana  St.  Board  of 
Agriculture,  12  L.  R.  A.,  664;  Dunn  v.  Agricultural  Society,  15  Am. 
St.  Rep.,  556;  Ex  parte  Burk,  43  Am.  Rep.,  231;  36  Cyc,  985. 

The  Employers'  Liability  Act  is  a  special  law.  Cordova  v.  State, 
6  Texas  App.,  207 ;  Smith  v.  State,  54  Texas  Crim.,  298 ;  State  v.  Tolle, 
71  Mo.,  645;  Smith  v.  State,  113  S.  W.,  289;  Wallace  v.  Williams,  102 
Texas,  395;  Clark  v.  Finley,  73  Texas,  171;  Unity  v.  Burroughs,  103 
U.  S.,  447 ;  Bumham  v.  Webster,  55  Mass.,  266 ;  State  v.  Cooley,  56  Minn., 
540;  Budds  v,  Hancock,  48  Atl.,  1023;  State  v.  Walker,  83  Minn.,  295; 
State  V.  Somers,  6  L.  R.  A.,  57 ;  Johnson  v.  Milwaukee,  88  Wis.,  383 ; 
Nichols  V.  Walter,  37  Minn.,  264;  State  ex  rel.  Budd  v.  Hancock,  48 
Atl.,  1024,  66  N.  J.  L.,  133. 

Vol.  108-7. 
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Where  an  act  of  the  Legislature  vests  judicial  power  in  a  body  of 
men  not  elected  by  the  people,  the  act  is  unconstitutional  and  void. 
Black^s  Law  Dictionary,  284;  Henderson  v.  Beaton,  52  Texas,  29; 
Pratt  V.  Breckenridge,  112  Ky.,  1 ;  Fuller  v.  Colfax  Co.,  14  Fed.,  177- 
178;  Dunn  v.  State,  35  Am.  Dec,  54;  11  Cyc,  652;  In  re  Allison,  10 
L.  R.  A,,  790;  White  Co.  v.  Gwin,  22  L.  R.  A.,  402,  36  K  E.,  237. 

Where  an  act  forces-  parties  litigant  to  submit  their  differences  to  a 
so-called  board  of  arbitration,  it  is  an  exercise  of  duress  upon  litigants, 
and  is  unconstitutional.  Art.  XVI,  sec.  13,  Constitution  of  State  of 
Texas;  Fox  v.  Mason's  Fraternal  Assn.,  96  Wis.,  390,  71  N.  W.,  364. 

When  an  Act  of  the  Legislature  deprives  parties  litigant  of  their 
right  to  appeal,  the  same  is  unconstitutional.  Art.  V,  sec.  1,  Constitution 
of  State  of  Texas;  Borgnis  v.  Falk  Co.,  133  N.  W.,  209,  37  L.  R.  A. 
(N.  S.),  498. 

Wliere  an  Act  of  the  Legislature  grants  exclusive  jurisdiction  to  a 
court,  depriving  the  constitutional  courts  of  their  jurisdiction,  it  is  un- 
constitutional. Henderson  v.  Beatop,  52  Texas,  29,  41-42 :  art.  V,  sees. 
8,  16  and  18,  Constitution  of  State  of  Texas;  Ex  parte  Coombs,  38 
Texas  Cr.,  648,  44  S.  W.,  854 ;  Ex  parte  Towles,  48  Texas,  414,  451 ; 
Harris  Co.  v.  Stewart,  91  Texas,  133,  41  S.  W.,  651;  Ex  parte  Wil- 
barger, 41  Texas  Cr.,  514,  55  S.  W.,  969. 

Where  an  Act  of  the  Legislature  denies  equal  protection  to  all  citi- 
zens it  is  void  as  being  in  conflict  with  both  Federal  and  State  Constitu- 
tions. Art.  I,  sec.  3,  Constitution  of  State  of  Texas;  14th  Amend,  to 
United  States  Constitution;  Ex  parte  Overstreet,  39  Texas  Cr.,  468, 
46  S.  W.,  825;  Poteet  v.  State,  4jl  Texas  Cr.,  268,  53  S.  W.,  869; 
Rainey  v.  State,  11  Texas  Cr.,  254,  53  S.  W.,  882;  Ex  parte  Jones, 
38  Texas  Cr.,  482,  43  S.  W.,  513;  Jackson  v.  State,  117  S.  W.,  819; 
Ex  parte  Woods,  108  S.  W.,  1171;  Gustafson  v.  State,  40  Texas  Cr.,  67,. 
48  S.  W.,  519':  Railway  Co.  v.  Wilson,  19  S.  W.,  912;  Ex  parte  Brown, 
38  Texas  Cr.,  295,  42  S.  W.,  554;  Beaumont  Traction  Co.  v.  State, 
122  S.  W.,  616;  Owens  v.  State,  112  S.  W.,  1075;  People  ex  rel.  Farring- 
ton  V.  Mensching,  10  L.  R.  A.  (N.  S.),  625;  Railway  Co.  v.  State,  121 
S.  W.,  930;  Railway  Co.  v.  Ellis,  70  Texas,  307,  7  S.*W.,  722;  Yick  Wo 
V.  Hopkins,  118  U.  S.,  356;  Connally  v.  Union  Sewer  Co.,  184  U.  S., 
540;  Nichols  v.  Walter,  37  Minn.,  264,  33  N.  W.,  800;  Bedford  Quar- 
ries Co.  V.  Baugh,  80  N.  E.,  529;  People  ex  rel.  Hatch  v.  Reddon,  8 
L.  R.  A.  (N.  S.),  314;  Wright  v.  Hart,  2  L.  R.  A.  (N.  S.),  338;  Ives 
V.  South  Buffalo,  34  L.  R.  A.  (N.  S.),  172. 

The  Act  in  question  deprives  the  individual  of  his  liberty  and  prop- 
erty without  due  process  of  law,  thereby  contravening  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  and  being  void. 
Cooley  on  Constitutional  Limitations,  pp.  432-433;  Ryan  v.  City  of 
McKinney,  53  Texas,  354;  Railway  Co.  v.  Ellis,  70  Texas,  307,  7  S.'W., 
722;  Bennett  v.  Railway  Co.,  146  S.  W.,  353;  Railway  Co.  v.  State. 
100  Texas,  420,  100  S.  W.,  766 ;  Hutcheson  v.  Storrie,  "92  Texas,  685, 
51  S.  W.,  848 ;  Allgeyer  v.  Ix)uisiana,  165  U.  S.,  578 ;  Wichita  Elec.  Co. 
V.  Hinkley,  131  S.  W.,  1192;  Lockner  v.  New  York,  3  A.  &  E.  Ann., 
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1133,  198  XT.  S.,  46;  Armstrong  v.  Traylor,  87  Texas,  598,  30  S.  W.. 
440;  Dibrell  v.  Morris,  89  Tenn.,  497,  15  S.  W.,  92;  Berthols  v.  O'Riley, 
74  N.  Y.,  509,  30  Am.  Eep.,  323;  Ziggler  v.  S.  &  N.  Ry.  Co.,  58  Ala., 
594;  Ives  v.  S.  Buffalo,  34  L.  R.  A.  (N".  S.),  162;  Employers'  LiabUity 
Case,  207  U.  S.,  463;  Fisher  v.  Wood,  12  L.  R.  A.  (N.  S.),  707;  People 
V.  Williams,  12  L.  R.  A.  (N.  S.),  1130. 

Where  a  law  subjects  a  citizen  of  the  State  to  disabilities  in  con- 
tracting, it  is  void  and  of  no  effect.  Brewster  v.  Miller  Sons  Co.,  101 
Ky.,  368,  41  S.  W.,  301;  Hundley  v.  Railway  Co.,  105  Ky.,  162,  48 
S.  W;,  429;  Dibrell  v.  Morris,  89  Tenn.,  497,  15  S.  W.,  92;  Allgeyer  v. 
Louisiana,  165  U.  S.;578;  State  v.  Julow,  129  Mo.,  163;  Gillespie  v. 
People,  188  111.,  176;  State  v.  Kreutsberg,  114  Wis.,  530;  People  v. 
Marcus,  185  N.  Y.,  257;  Wallace  v.  Railway  Co.,  94  Ga.,  732,  22  S.  E., 
579;  State  V.  Bateman,  7  Ohio  N.  P.  R.,  478;  Railway  Co.  v.  Richland, 
19  Wall.,  548. 

Where  an  Act  deprives  the  persons  on  whom  it  operates  of  the  right 
of  trial  by  jury  it  is  unconstitutional  and  void.  Railway  Co.  v.  Morris 
&  Crawford,  68  Texas,  61;  art.  I,  sec.  15,  Constitution  of  State  of  Texas; 
art.  VII,  amendment  to  U.  S.  Constitution;  Ives  v.  South  Buffalo,  34 
L.  R.  A.  (N".  S.),  162 :  State  ex  rel.  Davis-Smith  v.  Clausen,  37  L.  R.  A. 
(N.  S.),  489. 

The  Act  deprives  the  individual  of  his  common  law  right  of  action 
and  is,  therefore,  unconstitutional.  Hubbard  v.  Clark,  56  N.  H.,  155; 
Black's  Law  Dictionary,  p.  25 ;  209  Mass.,  607,  96  N.  E.,  309 ;  Kentucky 
State  Journal  Co.  v.  Workmen's  Comp.  Board,  170  S.  W.,  1166. 

An  Act  depriving  a  party  of  his  day  in  court  is  unconstitutional. 
Ryan  v.  City  of  McKinney,  53  Texas,  354;  Wynehamer  v.  People,  13 
N.  Y.,  378;^  Colon  v.  Lisk,  43  N.  Y.  Supp.,  364,  153  K  Y,  188,  47 
N.  E.,  302 ;  Wadsworth  v.  Union  0.  R.  R.  Co.,  23  L.  R.  A.,  812,  35  Pac, 
515;  East  Kingston  v,  Towle,  2  Am.  Rep.,  174,  98  Am.  Dec.,  575; 
Fairchild  v.  Rich,  68  N.  H.,  202,  34  Atl.,  692. 

Lamther,  Pope  A  Mays,  Homer  R.  Mitchell,  and  Spell  &  Sanford, 
for  appellee. — The  Employers'  Liability  Act  has  but  one  subject,  which 
is  sufficiently  expressed  in  its  title.  Memphis  Cot.  Oil  Co.  v.  Tolbert, 
171  S.  W.,  309;  Fahey  v.  State,  27  Cr.  App.,  158,  11  S.  W.,  108;  Ex 
parte  Herman,  45  Cr.  App.,  245,  77  S.  W.,  226;  Nichols  v.  State,  32 
Cr.  App.,  403,  23  S.  W.,  680;  Joy  v.  City  of  Terrell,  138  S.  W.,  215; 
Newnom  v.  Williamson,  46  Cr.  App.,  617,  103  S.  W.,  656;  Floeck  v. 
State,  34  Cr.  App.,  314,  30  S.  W.,  394;  Day  Land  &  Cattle  Co.  v.  State, 
68  Texas,  527,  4  S.  W.,  865;'Campbell  v.  Cook,  86  Texas,  634;  Tadlock 
V.  Eccles,  20  Texas,  793 ;  Holden  v.  State,  1  Cr.  App.,  246 ;  Ex  parte 
Walsh,  59  Cr.  App.,  416, 129  S.  W.,  118;  Stone  v.  Brown,  54  Texas,  341 ; 
McMeans  v.  Finley,  88  Texas,  521,  32  S.  W.,  524;  Tabor  v.  State,  34 
Cr.  App.,  631,  31  S.  W.,  662 ;  Doeppenschmidt  v.  I.  &  G.  N.  Ry.  Co., 
100  Texas,  532,  101  S.  W.,  1080 ;  Breen  v.  State,  44  Texas,  305 ;  Rail- 
way Co.  V.  May,  194  TJ.  S.,  265,  267 ;  Austin  v.  Railway  Co.,  45  Texas, 
267;  State  v.  Parker,  61  Texas,  267;  Howth  v.  Greer,  40  Texas  Civ. 
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App.,  552,  90  S.  W.,  211;  Giddings  v.  San  Antonio,  47  Texas,  556; 
Gunter  v.  Mortgage  Co.,  82  Texas,  502 ;  Ex  parte  Mabry,  5  Cr.  App.,  93 ; 
Fielder  v.  State,  49  S.  W.,  376. 

"The  Texas  Employers^  Insurance  Association"  is  not  a  private  cor- 
poration. Keel  V.  Board  of  Directors,  59  Ark.,  513,  27  S.  W.,  590; 
Railway  Co.  v.  Board  of  Directors  of  Levee  Dist.  No.  2,  Jackson  Co., 
145  S.  W.,  892;  State  v.  Stewart,  43  N.  W.,  947,  74  Wis.,  620;  Beach 
V.  Leahy,  11  Kan.,  23.  On  the  nature  of  incorporated  institutions  be- 
longing to  the  State,  see  ex  rel.  Little  v.  Board  of  Regents,  29  L.  R.  A., 
378  (note). 

"The  Texas  Employers'  Insurance  Association*'  is  a  public  corporation. 
Words  and  Phrases,  vol.  VI,  pp.  57  to  81,  and  cases  cited;  Words  and 
Phrases,  vol.  IV  (second  series),  'Tublic  Corporations'';  Smith  v.  West- 
cott,  17  R.  I.,  336,  22  Atl.,  280,  13  L.  R.  A.,  217;  Prince  William  School 
Board  v.  Stuart,  80  Va.,  64;  People  v.  San  Joaquin  Valley  Agri.  Assn., 
91  Pac,  740.  744,  151  Cal.,  797;  Hogan  v.  Hospital,  59  S.'  E.,  944,  945, 
63  W.  Va.,  84;  Metcalf  v.  Merritt,  111  Pac.,  505,  14  Cal.  App.,  244; 
State  V.  Irvine,  84  Pac,  90,  102,  14  Wyo.,  318 ;  Moscow  v.  Colson,  158 
Fed.,  199,  201;  Augusta  v.  Augusta  Water  Dist.,  63  Atl.,  663,  664, 

101  Me.,  148 ;  Regents  v.  Williams,  31  Am.  Dec,  72 ;  Tinsman  v.  Belvi- 
dere,  etc.,  26  K  J.  L.,  148,  69  Am.  Dec,  565;  Dunn  v.  Agri.  Soc, 
15  Am.  St.  Rep.,  556. 

The  Employers'  Liability  Act  is  a  general  law.  Smith  v.  State,  113 
S.  W.,  289;  Clark  v.  Finley,  93  Texas,  171,  54  S.  W.,  343;  Reed  v. 
Rogan,  94  Texas,  177,  59  S.  W.,  257;  Brown  v.  State,  112  S.  W.,  80; 
Cravens  v.  State,  112  S.  W.,  29;  Houston  Elec  Co.  v.  Faroux,  .125 
S.  W.,  922;  N.  Tex.  Traction  Co.  v.  Danforth,  116  S.  W.,  148;  Railway 
Co.  V.  May,  194  U.  S.,  267;  Wheeler  v.  Philadelphia,  77  Pa.  St.,  338; 
State  V.  Toller,  71  Mo.,  645;  Healey  v.  Dudley,  5  Lans.  (N.  Y.),  115. 

The  Texas  Employers'  Liability  Act  does  not  vest  judicial  power  in 
a  body  of  men  not  elected  bv  the  people.  Henderson  v.  Beaton,  52 
Texas,  29;  Borgnis  v.  Falk  Co.^,  147  Wis.,  327,  133  N.  W.,  209,  37  L.  R. 
A.  (N.  S.),  501,  and  authorities  cited;  State  ex  rel.  Yaple  v.  Creamer, 
85  Ohio  St.,  349,  97  N.  E.,  602,  39  L.  R.  A.  (N.  S.),  700,  and  authori- 
ties cited;  Reagan  v.  Farmers  I^an  &  Trust  Co.,  154  IJ.  S..  362;  Reagan 
V.  Mercantile  Trust  Co.,  154  U.  S.,  413. 

The  Employers'  Liability  Act  does  not  create,  nor  attempt  to  create, 
a  court,  nor  to  grant  exclusive  jurisdiction  thereto  of  certain  suits  and 
causes  of  action,  in  violation  of  and  in  conflict  with  article  V,  sections 
8,  16  and  19,  of  the  Constitution  of  the  State  of  Texas.  Ex  parte  Will- 
barger,  41  Texas  Cr.,  514,  55  S.  W.,  969.' 

The  Employers'  Liability  Act  is  not  in  conflict  with  section  3,  article 
1  of  the  Constitution  of  the  State  of  Texas,  nor  in  conflict  with  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  guar- 
anteeing equal  protection  of  the  law  to  all  citizens,  prohibiting  class 
legislation  and  the  taking  of  propert}"^  without  due  process  of  law.  The 
Act  is  a  valid  exercise  of  the  police  power  of  the  State.  State  ex  rel. 
Davis-Smith  Co.  v.  Clausen,  65  Wash.,  156,  117  Pac,  1101,  37  L.  R.  A. 
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(S.  S.),  466.  and  auhorities  cited;  Opinion  of  the  Justices,  209  Mass., 
607,  96  N.  E.,  308;  Borgnis  v.  Falk  Co.,  147  Wis.,  327,  133  N.  W.,  209, 
37  L.  R.  A.  (N.  S.).  489,  and  authorities  cited;  State  ex  rel.  Yaple  v. 
Creamer,  85  Ohio  St.,  349,  97  N.  E.,  602,  39  L.  R.  A.  (N.  S.),  694,  and 
authorities  cited;  Noble  State  Bank  v.  Haskell,  219  U.  S.,  104,  32 
L.  R.  A.  (N.  S.),  1062;  Assaria  State  Bank  v.  Dolley,  219  TJ.  S.,  21; 
Engel  V.  O'Malley,  219  IF.  S.,  128;  Mondon  v.  N.  T.,  N.  H.  &  H.  R.  R., 
223  TJ.  S.,  346;  Munn  v.  Illinois,  94  U.  S.,  113-154;  Holden  v.  Hardy, 
169  U.  S.,  366 ;  Hoist  v.  Roe,  39  Ohio  St.,  340,  48  Am.  Rep.,  459 ;  State  v. 
Cassidy,  22  Minn.,  312,  21  Am.  Rep.,  765;  Ohio  Oil  Co.  y.  Indiana,  177 
U.  S.,"^'211;  Lemieux  v.  Young,  211  U.  S.,  489;  Clark  v.  Nash,  198 
XT.  S.,  369;  Fireman's  Benev.  Assn.  v.  Lounsbury,  21  111.,  511,  74  Am. 
Dec.,  115;  Fire  Department  v.  Helfenstein,  16  Wis.,  136;  Exempt  Fire- 
man's Fund  V.  Roome,  29  Hun  (N.  Y.),  391-394;  Boyd's  Workman's 
Compensation,  sees.  79,  80,  81;  License  Cases,  5  How.  (U.  S.),  583. 

No  person  has  a  vested  right  in  any  rule  of  the  common  law.  Cooley 
on  Constitutional  Limitations,  p.  438  et  seq.;  Borgnis  v.  Falk  Co. 
(Wis.),  37  L.  R.  A.  (N.  S.),  504;  State  ex  rel.  Yaple  v.  Creamer 
(Ohio),  39  L.  R.  A.  (N.  S.),  699;  Mondon  v.  N.  Y.,  N.  H.  &  H.  R.  R., 
223  U.  S.,  346;  Martin  v.  Pittsburg  &  L.  E.  R.  Co.,  203  U.  S.,  284; 
Munn  V.  Illinois,  94  U.  S.,  113 ;  Kirby  v.  Penn.  R.  Co.,  76  Pa.,  506 ; 
Boyd's  Workman's  Compensation,  sees.  72-73;  Williams  v.  Galveston, 
41 'Texas  Civ.  App.,  63,  90  S.  W.,  505;  Sawyer  v.  El  Paso  &  N.  E.  R. 
Co.,  108  S.  W.,  718. 

The  right  of  trial  by  jury  being  incident  to  a  right  of  action,  when 
the  latter  is  taken  away  by  statute,  nothing  is  left  the  former  upon 
which  to  operate.  State  ex  rel.  Davis-Smith  Co.  v.  Clausen  (Wash.), 
37  L.  R.  A.  (N.  S.),  486;  State  ex  rel.' Yaple  v.  Creamer  (Ohio),  39 
L.  R.  A.  (N.  S.),  700;  Boyd's  Workman's  Compensation,  sec.  98. 

Oregory,  Baits  &  Brooks,  attorneys  for  the  Texas  Industrial  Accident 
Board,  filed  a  brief  and  argument  in  support  of  the  constitutionality 
of  the  Employers'  Liability  Act,  embracing  the  points  and  authorities 
following : 

The  rule  to  be  applied. 

1.  The  Act  should  not  be  lield  unconstitutional  unless  cleariy  so: 
Lytle  V.  Halff,  75  Texaa,  128;  Brown  v.  City  of  Galveston,  97  Texas,  1. 

2.  Ilie  Act  should  not  be  held  unconstitutional  unless  it  can  be 
shown  that  it  violates  some  provision  of  the  Federal  or  State  Constitu- 
tion: Williams  v.  State,  108  S.  W.,  840;  Park  v.  West,  111  S.  W.,  726; 
Logan  V.  State,  111  S.  W.,  1028 ;  L.  &  A.  Ry.  Co.  v.  State,  106  S.  W.,  960 ; 
Lytle  V.  Halff,  75  Texas,  128;  Bacon  v.  Walker,  204  U.  S.,  211;  Brown 
V.  City  of  Galveston,  97  Texas,  1. 

The  Act  does  not  violate  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States  or  sections  2  or  19  of  article  I  of  the  Con- 
stitution of  Texas.  Mondou  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  223 
U.  S.,  1;  Davis-Smith  Co.  v.  Clausen,  117  Pac,  1112,  65  Wash.,  156; 
Cunningham  v.  N.  W.  Imp.  Co.,  119  Pac,  559;  Borgnis  v.  Falk  Co., 


Digitized  by  VjOOQIC 


102  Texas  Supreme  Court  Reports^  Vol.  108.  [April, 

133  X.  W.,  218;  State  v.  Creamer,  85  Ohio  St.,  349,  97  N.  E.,  662; 
in  re  Opinion  of  Justices  (Mass.),  96  N.  E.,  313. 

1.  As  changing  ihe  common  law  of  property  rights :  Munn  v.  Illi- 
nois, 94  U.  S.,  113;  Mondou  v.  N.  Y.,  N.  H.  &  H.  E.  R.  Co.,  223  U.  S.,  1; 
M.  P.  Ry.  Co.  V.  Mackey,  127  U.  S.,  205;  M.  &  St.  L.  R.  Co.  v.  Herrick, 
127  U.  S.,  210;  C.  K.  &  W.  R.  Co.  v.  Pontun,  157  U.  S.,  209;  Tullis  v. 
Lake  Erie  W.  R.  Co.,  175  U.  S.,  209;  Montana  E.  Co.  v.  Kline,  199 
U.  S.,  593;  Campbell,  Rec,  v.  Cook,  86  Texas,  630;  Chicago,  etc., 
Ey.  Co.  V.  2eraecke,  183  U.  S.,  582;  St.  L.,  etc.,  Ry.  Co.  v.  Taylor, 
210  U.  S.,  281 ;  Johnson  v.  S.  P.  Co.,  196  U.  S.,  1 ;  M.,  K.  &  T.  Ry. 
Co.  V.  Bailey,  115  S.  W.,  601;  Austin  R.  T.  Ry.  Co.  v.  Groethe,  31 
S.  W.,  197;  Campbell  v.  Cook,  86  Texas,  630;  G.,  H.  &  S.  A.  Ry.  Co. 
y.  Woi-thy,  27  S.  W.,  426,  see  87  Texas,  459;  G.,  H.  &  S.  A.  Ry.  Co. 
V.  Gibson,  54  S.  W.,  779;  M.,  K.  &  T.  Ry.  Co.  v.  Smith,  99  S.  W.,  743; 
Ives  V.  South  BuflEalo  Ry.  Co.,  201  N.  Y.,  271. 

2.  As  imposing  liability  without  fault :  Davis-Smith  Co.  v.  Clausen, 
117  Pac,  1107;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Matthews,  174  U.  S.,  96; 
St.  L.  &  S.  F.  Ry.  Co.  v.  Mathews,  165  U.  S.,  1 ;  Chicago,  etc.,  R.  R. 
Co.  V.  Zernecke,  183  U.  S.,  582 ;  Texas  &  P.  R.  Co.  v.  Handle,  18  Texas 
Civ.  App.,  348;  Texas  Central  Ry.  Co.  v.  Childress,  64  Texas,  346;  I.  & 
G.  N.  Ry.  Co.  V.  Shelton,  81  S.  W.,  794;  G.,  C.  &  S.  F.  Ry.  Co.  v. 
Henderson,  38  Texas  Civ.  App.,  419,  86  S.  W.,  371;  St.  L.  &  S.  F, 
Ry.  Co.  V.  Heyser,  130  S.  W.,  562;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Johnson, 
133  S.  W.,  725;  M.,  K.  &  T.  Ry.  Co.  v.  Letot,  135  S.  W.,  656;  M.,  K. 
&  T.  Ry.  Co.  V.  Harriman,  128  S.  W.,  932;  G.,  H.  &  S.  A.  Ry.  Co.  v. 
Piper  Co.,  115  S.  W.,  107. 

3.  As  imposing  upon  one  person  liability  for  the  fault  of  another. 
Noble  State  Bank  v.  Haskell,  22  Okla.,  48 ;  Noble  State  Bank  v.  Has- 
kell. 219  IT.  S.,  104,  22  L.  R.  A.  (N.  S.),  1062;  Ohio  Oil  Co.  v.  Indiana, 
177  U.  S.,  190. 

4.  As  'Jenying  the  equal  protection  of  the  laws.  M.  P.  R.  Co.  v. 
Mackey,  127  U.  S.,  205;  Pittsburg  C.  C.  &  St.  R.  Co.  v.  Ross,  212 
U.  S.,  560;  Mobile,  I.  &  K.  C.  R.  Co.  v.  Turnipsen,  219  U.  S.,  35; 
Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  TJ.  S.,  61 ;  State  v.  Creamer, 
85  Ohio  St.,  349;  St.  Louis  Com.  Coal  Co.  v.  Illinois,  185  TJ.  S.,  203; 
Borgnis  v.  Falk  Co.,  133  N.  W.,  209;  State  v.  Haskell  (Vt.),  34  L.  R. 
A.  (N.  S.),  286;  Otis  v.  Parker,  187  U.  S.,  606;  M.,  K,  &  T.  Ry.  Co.  v. 
May,  194  U.  S.,  267;  Barbier  v.  Connally,  113  TJ.  S.,  27;  Con.  Coal 
Co.  V.  Illinois,  185  TJ.  S.,  203;  Ozan  Lumber  Co.  v.  Union  Co.  Nat. 
Bank,  207  TJ.  S.,  257;  Campbell  v.  Cook,  86  Texas,  630;  Union  Ins.  Co. 
V.  Chowning,  86  Texas,  654 ;  Supreme  Lodge,  eto.,  v.  Johnson,  98  Texas, 
1;  Railway  Co.  v.  Smith,  99  S.  W.„  743;  Railway  Co.  v.  Groethe,  31 
S.  W.,  798;  M.,  K.  &  T.  Ry.  Co.  v.  Bailey,  115  S.  W.,  601;  Texas  Cen- 
tral Ry.  Co.  V.  Hannan,  130  S.  W.,  520;  Kreps  v.  Brady,  133  Pac.,  216 
(Okla) ;  State  v.  T.  &  P.  Ry.  Co.,  143  S.  W.,  223. 

5.  As  interfering  with  freedom  of  contract.  Mondou  v.  N.  Y.,  N.  H. 
&  H.  R.  R.  Co.,  223  U.  S.,  1;  Chicago,  B.  &  Q.  R.  Co.  v.  McQuin, 
219  U.  S.,  649;  Atlantic  Coast  Line  R.  Co.  v.  Mills,  219  U.  S.,  186; 
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B.  &  0.  R  Co.  V.  I.  C.  C,  221  U.  S.,  612;  PUladelphia,  B.  &  W.  B. 
Co.  V.  Schubert,  224  U.  S.,  603;  St.  L.,  I.  M.  &  S.  v.  Conley,  110  C.  C. 
A.,  97;  ZekoB  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.,  893. 

6.  As  impairing  vested  lights.  Williams  v.  City  of  Galveston, 
90  S.  W.,  505,  41  Texas  Civ.  App.,  63;  Martin  v.  Pittsburg,  etc.,  R. 
Co.,  203  U.  S.,  284;  Atchison,  etc..  By.  Co.  v.  Sowers,  213  U.  S.,  55; 
Sawyer  v.  El  Paso,  etc.,  B.  Co.,  108  S.  W.,  719. 

The  Employers^  Liability  and  Workman's  Compensation  Act  of  Texas 
has  been  passed  in  the  valid  exercise  of  the  police  power. 

1.  Extent  of  power.  Noble  State  Bank  v.  Haskell,  219  U.  S.,  104; 
Camfield  v.  U.  S.,  167  U.  S.,  518;  Ives  v.  South  Buffalo  By.  Co.,  201 
K  T.,  271;  C,  B.  &  Q.  By.  Co.  v.  Illinois,  200  U.  S.,  561;  Bacon  v.^ 
Walker,  204  TJ.  S.,  211;  Williams  v.  State,  108  S.  W.,  839;  Lawton  v. 
Steele,' 152  U.  S.,  133;  Sentell  v.  K  0.,  166  U.  S.,  698;  State  v. 
Buchanan,  29  Wash.,  602 ;  El  Paso,  etc.,  E.  Co.  v.  Foth,  100  S.  W.,  171, 
101  Texas,  103,  59  L.  B.  A.,  342;  Houston,  etc..  By.  Co.  v.  Dallas,  98 
Texas,  396;  S.  A.  By.  Co.  v.  State,  79  Texas,  264;  Whitener  v.  Belknap, 
89  Texas,  273;  Harris  Co.  v.  Stewari:,  91  Texas,  133;  Brown  v.  Gal- 
veston, 97  Texas,  1;  State  v.  Brownson,  94  Texas,  436. 

2.  The  legislation  is  necessary  and  proper.  Davis-Smith  Co.  v. 
Clausen,  117  Pac.,  1107;  Houston,  etc.,  B.  Co.  v.  Dallas,  98  Texas,  396; 
Borgnis  v.  Palk  Co.,  133  N.  W.,  209 ;  report  of  New  York  Commission 
quoted  in  Ives  v.  South  Buffalo  By.  Co.,  94  N.  E.,  437. 

3.  The  legislation  is  sanctioned  by  all  civilized  nations  and  must  be 
regarded  as  reasonable  and  proper.  Noble  State  Bank  v.  Haskell,  219 
XT.  S.,  104;  Assaria  State  Bank  v.  DoUey,  219  U.  S.,  121;  Davis^Smith 
Co.  V.  Clausen,  117  Pac,  1107. 

4.  The  Act  is  a  valid  and  constitutional  exercise  of  the  police  power. 
State  V.  Creamer,  85  Ohio  St.,  349;  Borgnis  v.  Falk  Co.,  133  N  W.,  223 ; 
Davis-Smith  Co.  v.  Clausen,  117  Pac,  1112;  Freeman  v.  Swan,  143 
S.  W.,  724;  State  v.  T.  &  P.  By.  Co.,  143  S.  W.,  223. 

The  Act  is  not  unconstitutional  as  violating  article  2,  section  1,  and 
article  3  of  the  Constitution  of  Texas.  Brown  v.  City  of  Galveston, 
97  Texas,  1;  Borgnis  v.  Falk  Co.,  133  N.  W.,  217;  M.,  St.  P.,  etc..  By. 
Co.  V.  B.  B.  Com.,  136  Wis.,  146,  17  L.  B.  A.  (N.  S.),  821;  State  v. 
Creamer,  85  Ohio  St.,  349. 

The  Act  is  not  unconstitutional  as  impairing  the  rights  of  trial  by 
jury.  Cunningham  v.  N.  W.  Imp.  Co.,  119  Pac,  564;  Davis-Smith 
Co.  V.  Clausen,  117  Pac,  1105. 

The  Act  is  not  unconstitutional  as  violating  section  1  of  ari;icle  XII 
of  the  Constitution  of  Texas.  St.  L.,  I.  M.  &  S.  By.  Co.  v.  Directors 
Levee  Dist.  No.  2,  145  S.  W.,  892;  Cravens  v.  State,  122  S.  W:,  29; 
Houston  Electric  Co.  v.  Faroux,  125  S.  W.,  922. 

The  balance  of  the  Act  is  not  unconstitutional  though  a  part  may 
be  held  invalid.  Freeman  v.  Swan,  143  S.  W.,  724;  State  v.  Carter, 
56  So.,  974;  Imperial  Water  Co.  No.  1  v.  Board,  120  Pac,  780;  Hale 
V.  McGilligan,  45  Pac,  1049;  State  v.  Clausen,  117  Pac,  1101;  Bluitt 
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V.  State,  121  S.  W.,  168;  Sturgeon  v.  City  of  Paris,  122  S.  W.,  967; 
Pecos  R.  R.  Co.  v.  Reynolds  Co.,  135  S.  W.,  162. 

Mr,  James  Harrington  Boyd,  special  counsel  for  the  Texas  Power  & 
Light  Company,  appellee,  also  filed  written  and  printed  arguments  in 
support  of  the  constitutionality  of  the  Act.  So  also  did  Mr,  J,  0. 
McGrady,  hy  leave,  as  representing  pari:ies  interested  similariy  to  appellee. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  couri;. 

In  this  case  we  are  called  upon  to  answer  seventeen  questions  cer- 
tified by  the  honorable  Court  of  Civil  Appeals  for  the  Third  District 
as  to  the  constitutionality  of  the  Act  of  the  Thirty-third  Legislature 
relating  to  the  liability  of  employers  and  compensation  of  workmen  for 
personal  injuries.  Apparently  every  possible  constitutional  question  sug- 
gested by  the  Act  has  been  embraced  in  the  certificate,  including  some 
which  the  appellant  was  in  no  position  to  raise. 

The  Act  contains  many  provisions  and  is,  therefore,  of  considerable 
length.  Instead  of  setting  out  its  different  sections,  its  evident  pur- 
pose, operation  and  effect,  will  be  stated  to  such  extent  as  is  necessary. 

Its  general  purpose  is  to  work  an  important  change  in  the  law  in 
regard  to  the  liability  of  employers  for  personal  injuries  to  their  em- 
ployees, or  for  death  resulting  from  such  injuries,  and  the  compensa- 
tion afforded  therefor  to  employees  or  their  beneficiaries.  It  creates  an 
employers'  insurance  association  to  which  any  employer  of  labor  in  the 
State,  with  certain  exceptions,  may  become  a  subscriber  Out  of  the 
funds  of  this  association,  derived  from  the  premiums  upon  policies  of 
liability  insurance  by  it  issued  to  subscribing  members  and  assessments 
authorized  against  them,  if  necessary,  the  compensation  provided  by 
the  Act  as  due  on  account  of  personal  injuries  sustained  by  their  em- 
ployees, or  on  account  of  death  resulting  from  personal  injury,  is  to  bo 
paid.  This  compensation,  fixed  by  the  Act  on  the  basis  of  the  em- 
ployee's average  weekly  wages,  accrues  to  him  absolutely  upon  his  suf- 
fering any  personal  injury  in  the  course  of  his  employment  which  in- 
capacitates him  from  earning  full  wages  for  as  long  a  period  as  one 
week,  or  to  his  representatives  or  beneficiaries  in  the  event  of  his  death 
from  the  injury,  whether  or  not  due  to  the  negligence  of  the  employer 
or  any  of  his  servants,  or  agents;  and  is  protected  from  all  process  or 
claims  to  the  same  extent  as  current  wages  under  existing  laws.  It  is 
the  substitute  intended  and  provided  by  the  Act  for  damages  ordinarily 
recoverable  at  common  law  or  by  statute  on  account  of  injuries  suffered 
by  an  employee  or  because  of  his  death,  when  due  to  the  negligence  of 
the  employer  or  his  servants;  it  being  declared  by  the  Act  that  the 
employee  of  a  subscribing  employer  shall  have  no  cause  of  action  against 
him  for  damages  for  personal  injuries,  nor  shall  his  representatives  or 
beneficiaries  in  case  of  his  death,  except  that  exemplary  damages  may  be 
recovered  in  an  ordinary  suit  by  the  surviving  husband,  wife  and  heirs  of 
any  deceased  employee  whose  death  is  caused  by  homicide  through  the 
wilful  act  or  omission  or  gross  negligence  of  his  employer. 
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While  any  employer  of  labor  within  the  State,  with  the  exceptions 
provided,  may  become  a  subscriber  and  by  complying  with  the  Act  be, 
except  as  to  exemplary  damages  just  noted,  exempt  from  all  common 
law  or  statutory  liability  on  account  of  injuries  suffered  in  his  service 
by  his  employees,  by  the  Act  all  employers  who  do  not  become  sub- 
scribers, in  a  suit  for  damages  on  account  of  such  injuries,  or  for  death 
resulting  therefrom,  are  deprived  of  the  common  law  defenses  of  the 
negligence  of  a  fellow  servant  and  assumed  risk,  and,  as  an  absolute 
defense,  of  contributoiy  negligence  on  the  part  of  the  employee,  as  well ; 
it  being  provided  that  the  damages  in  such  suits  shall  be  diminished  in 
proportion  to  the  amount  of  any  negligence  atttributable  to  the  em- 
ployee, and  that  no  employee  shall  be  deemed  guilty  of  contributory  neg- 
ligence where  the  violation  by  the  employer  of  any  statute  enacted  for 
the  safety  of  employees  contributed  to  his  injury  or  death.  It  is  de- 
clared, however,  that  in  all  such  actions  against  a  non-subscribing  em- 
ployer it  shall  be  proved,  as  necessary  to  a  recovery,  that  the  injury  to 
or  death  of  the  employee  was  due  to  the  negligence  of  the  employer, 
or  some  agent  or  servant  acting  for  him  within  the  general  scope  of  his 
employment;  and  that  where  the  injury  was  caused  by  the  wilful  in- 
tention of  the  employee  to  bring  it  about,  the  employer  may  defend 
upon  that  ground. 

Wholly  excepted  from  the  operation  of  the  Act  are  employers, — and 
their  employees  as  well, — operating  railways  as  common  carriers,  cotton 
gins,  and  those  engaged  in  any  class  of  business  having  in  their  employ 
not  more  than  five  employees.  The  Act  likewise  does  not  apply  to 
employees  who  are  domestic  servants  or  farm  laborers. 

Every  employer  becoming  a  subscriber  to  the  insurance  association  is 
required  to  give  written  or  printed  notice  to  all  employees  under  con- 
tract of  employment  with  him  that  he  has  provided  for  payment  by 
the  association  of  compensation  foj  injuries  received  by  them  in  the 
course  of  their  employment. 

Under  certain  conditions  an  employer  holding  a  policy  insuring 
against  his  liability,  issued  by  any  insurance  company  lawfully  trans- 
acting a  liability  or  accident  insurance  business  within  the  State,  shall 
be  deemed  a  subscriber  within  the  meaning  of  the  Act. 

There  is  also  created  by  the  Act  and  charged  with  its  administration, 
a  board  of  three  members,  whose  duties  are  defined.  In  general,  its 
province  is  the  determination  of  disputed  claims  arising  under  the  Act. 
If  its  decision  is  not  accepted,  suit  may  be  brought  upon  the  claim,  or 
be  required  to  be  brought,  against  the  association  if  the  employer  of 
the  injured  or  deceased  employee  was  a  subscriber  at  the  time  of  his 
injury  or  death,  in  a  court  of  competent  jurisdiction,  which,  however, 
shall  adjudicate  the  questions  of  liability  and  compensation  according 
to  the  provisions  of  the  Act. 

In  brief,  the  operation  of  the  Act,  as  to  all  employers  of  labor  within 
the  State  not  excepted  by  its  terms,  is  this: 

1.    They  may,  at  their  election,  become  subscribers  under  the  Act, 
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or  what  may  be  termed  consenting  members  to  its  general  scheme  of 
liability  and  compensation,  or  remain  without  its  pale. 

2.  If  they  become  subscribers  and  give  the  required  notice  to  that 
effect  to  their  employees,  they  are  exempt  from  all  common  law  or 
other  statutory  liability  for  personal  injury  suffered  by  such  employees 
in  their  service,  except  that  for  exemplary  damages  where  an  employee 
is  killed  through  an  employer's  wilful  act  or  omission  or  gross  negli- 
gence, which  may  be  defended  against  as  under  existing  law. 

3.  If  they  do  not  become  subscribers,  they  are  amenable  to  suits 
for  damages  recoverable  at  common  law  or  by  statute  on  account  of 
personal  injuries  suffered  by  their  employees  in  the  course  of  their  em- 
ployment, and  are  denied  the  right  of  making  what  constitute  the  com- 
mon law  defenses  thereto.  In  such  a  suit,  however,  no  recovery  may 
be  had  against  an  employer  except  upon  proof  of  his  negligence,  Oi* 
negligence  on  the  part  of  some  agent  or  servant  acting  within  the 
general  scope  of  his  employment ;  or  where  the  employee  wilfully  caused 
his  own  injury. 

As  to  employees,  this  is  the  effect  of  the  Act :  * 

1.  They  are  at  liberty  to  work  or  not  to  work  for  employers  who 
are,  or  who  may  become,  subscribers  under  the  Act. 

2.  If  they  enter  the  service  of  a  subscribing  employer,  or  remain 
in  his  service  after  written  or  printed  notice  given  by  him  that  he  is 
such  an  employer,  and  are  injured  in  the  course  of  their  employment, 
a  stated  compensation,  based  upon  their  average  wages,  is  paid  them 
therefor,  or  to  their  representatives  or  beneficiaries  in  the  event  of 
death  from  the  injury,  without  regard  to  whether  the  employer  is  liable 
therefor  as  at  common  law,  and,  therefore,  without  the  necessity  of 
proving  negligence,  through  an  agency  provided  by  the  Act  as  the 
means  of  insuring  such  payment. 

3.  Such  employees  as  are  injured  in  the  service  of  subscribing  em- 
ployers who  comply  with  the  Act,  are  denied  all  right  of  action  therefor 
against  such  employers,  as  are  the  representatives  and  beneficiaries  of 
deceased  employees  for  injuries  resulting  in  death,  except  that  the 
surviving  husband,  wife  and  heirs  of  any  such  deceased  employee  killed 
through  the  wilful  act  or  omission  or  gross  negligence  of  such  employer 
may  maintain  an  action  for  exemplary  damages  on  account  of  his  death. 

This  being  the  operation  of  the  Act  upon  employers  and  employees, 
the  question  that  commands  first  attention  in  the  consideration  of  its 
constitutionality  is,  does  it  violate  any  of  their  fundamental  rights? 
This  will  be  determined  in  the  light  of  the  several  questions  certified, 
without  setting  them  out  or  attempting  to  answer  them  separately.  ^  As 
to  employers,  it  is  clear  that  no  fundamental  right  is  invaded.  The 
Act  leaves  them  free  to  adopt  its  plan  of  compensation,  or  remain  un- 
govemed  by  it.  The  consequence  attached  to  their  not  consenting  to 
J  it,  is  the  denial  of  the  right,  existing  in  common  law  actions,  to  inter- 
pose the  common  law  defenses  of  fellow  servant,  assumed  risk,  and  con- 
tributory negligence  in  suits  for  the  recovery  of  damages  for  personal 
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injuries  suflEered  by  their  employees  in  the  course  of  their  employment. 
But  that  is  not  a  vested  right  or  a  right  of  property.  Those  defenses 
are  but  doctrines  or  rules  of  the  common  law.  Eights  of  property  which 
have  been  created  by  the  common  law  can  not  be  taken  away  by  the 
Legislature.  They  are  protected  from  destruction  by  any  process  except 
the  due  process  of  the  law,  that  is,  law  in  its  regular  course  of  admin- 
istration through  courts  of  justice.  But  no  one  has  a  vested  interest 
in,the  rule?,  themselves,  of  the  common  law ;  and  it  is  within  the  power 
of  the  Legislature  to  change  them  or  entirely  repeal  them.  Munn  v. 
Illinois,  94  TJ.  S.,  113,  24  L.  Ed.,  77;  Second  Employers'  Liability 
Cases,  223  U.  S.,  1,  56  L.  Ed.,  327,  38  L.  E.  A.  (N.  S.),  44. 

A  Legislature  may  in  proper  instances  prescribe  duties  and  penalize 
their  breach  through  an, authorization  for  the  recovery  of  consequent 
damages.  But  it  is  wholly  without  any  power  to  deny  the  citizen  the 
right  of  making  any  ,def ense  when  sued  in  the  courts.  There  is  no  such 
thing  in  this  country  as  taking  one  man's  property  without  his  consent 
and  giving  it  to  another  by  legislative  edict.  That  is  nothing  less  than 
confiscation  by  legislative  decree.  If  this  Act,  therefore,  had  declared 
an  employer  not  consenting  to  its  provisions  absolutely  liable  in  dam- 
ages at  the  suit  of  an  employee  for  any  injuries  sustained  by  the  latter 
in  the  employment,  without  reference  to  any  wrong  or  breach  of  duty 
committed  by  the  employer,  it  would  have  been  void.  Such  a  law  would 
have  amounted  to  a  legislative  forfeiture  of  property  rights,  regardless 
of  the  holding  of  any  court  upon  the  question.  The  Act  in  its  effect 
would  have  been  the  same  if  it  had  sought  to  deprive  the  employer  of 
all  defenses  to  such  a  suit.  The  true  rule  is  that  while  technical  de-  . 
fenses  may  be  abrogated  by  statute,  those  which  affect  a  party's  sub- 
stantial equities  may  not  be.  Cooley,  Const.  Lim.,  456;  Maguiar  v. 
Henry,  84  Ky.,  1,  4  Am.  St.,  182;  First  School  District  v.  Ufford,  52 
Conn.,  44.  The  defenses  formerly  available  to  an  employer  and  abro- 
gated by  the  Act  are  not  of  the  latter  character.  Their  operation  in 
the  common  law  action  for  damages  is  not  to  acquit  the  employer  be- 
cause of  his  having  breached  no  duty  and  being  without  fault,  but  they 
deny  recovery  to  the  employee  because  of  his  conduct,  or,  under  the 
fellow  servant  doctrine,  because  the  act  is  that  of  a  co-employee,  and 
the  consequences  imputed  to  the  employee  for  that  reason  as  a  rule 
of  law.     It  was  within  the  power  of  the  Legislature  to  change  the  rule. 

Employers  who  become  subscribers  under  the  Act  voluntarily  waive  ^^ 
the  right  to  have  their  liability  determined  in  the  courts.  As  to  em- 
ployers who  remain  without  the  Act,  negligence  on  their  part,  or  of 
some  servant  or  agent  acting  in  the  scope  of  his  employment,  must  be 
established  to  render  them  liable  in  a  suit  for  injuries  suffered  by  the 
employee.  This  is  not  the  creation  of  an  absolute  liability  against  them. 
They  may  still  defend  and  defeat  the  suit  by  disproving  any  negligence. 
The  substantial  defense  to  such  actions  is,  therefore,  not  taken  away. 
The  Act,  accordingly,  deprives  neither  class  of  employers  of  any  fun- 
damental right.  State  v.  Cramer,  86  Ohio  St.,  349,  39  L.  E.  A. 
(K  S.),  649,  97  N.  E.,  602;  Opinion  of  Justices,  209  Mass.,  607,  96 
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K  E.,  308;  Borgnis  v.  Falk  Co.,  147  Wis.,  327,  37  L.  E.  A.  (N.  S.), 
489,  133  N.  W.,  209;  JeflEerv  Manufacturing  Co.  v.  Blagg,  235  U.  S., 
571,  59  L.  Ed.,  364. 

The  effect  of  the  Act  upon  the  rights  of  employees  can  not  be  prop- 
eriy  weighed  or  determined  without  a  due  consideration  of  its  aim  and 
policy  in  their  interest.  Its  theory,  as  it  concerns  them,  is  that  the 
plan  of  compensation  it  provides  for  their  injuries  suffered  in  the  course 
of  their  employment  is  more  advantageous  than  a  suit  for  damages. 
In  the  latter,  the  employee  is  compelled  to  assume  the  burden  of  estab- 
lishing that  his  injury  was  caused  by  the  employer's  negligence  or  the 
negligence  of  a  servant  for  which  the  employer  is  responsible.  His 
suit  fails  if  it  is  subject  to  any  of  the  common  law  defenses,  that  is, 
if  his  own  negligence  was  the  proximate  cause  of  the  injury,  or  if  the 
injury  was  due  to  a  risk  he  assumed,  or  the  negligence  of  a  fellow  servant. 
By  the  Act  a  fixed  compensation  is  payable  to  him  upon  the  mere  hap- 
pening of  any  injury  in  the  course  of  the  employment,  or  to  his  bene- 
ficiaries in  the  event  of  his  death  from  the  injury,  without  reference 
to  any  negligence  on  the  part  of  the  employer  or  his  servants,  and  with- 
out regard  to  defenses  available  to  the  employer  at  common  law. 

With  this  as  the  evident  spirit  and  design  of  the  Act  in  the  employee's 
interest,  his  entering  the  service  of  an  employer  who  in  his  business 
pursuit  is  governed  by  the  Act,  or  his  remaining,  after  notice  duly  given, 
in  the  service  of  an  employer  who  has  adopted  its  plan  of  compensation 
and  become  subject  to  it,  is  made  to  operate  as  a  waiver  of  any  cause 
of  action  against  the  employer  on  account  of  any  injury  suffered  in  the  ' 
course  of  the  employment,  except  for  exemplary  damages  in  behalf  of 
a  surviving  husband,  wife,  or  heirs,  as  already  noted. 

Does  this  deprive  the  employee  of  any  vested  right  or  property  right  ? 
It  is  clear  that  it  takes  from  him  no  property  right.  A  vested  right  of 
action  given  by  the  principles  of  the  common  law  is  a  property  right, 
and  is  protected  by  the  Constitution  as  is  other  property.  The  Act, 
however,  does  not  profess  to  deal  with  rights  of  action  accruing  before 
its  passage.  That  which  is  withdrawn  from  the  employee  is  merely  his 
right  of  action  against  the  employer,  as  determined  by  the  rules  of 
the  common  law,  in  the  event  of  his  future  injury.  This  is  nothing 
more  or  less  than  a  denial  to  him  by  the  Legislature  of  certain  rules  of 
the  common  law  for  the  future  determination  of  the  employer's  lia- 
bility to  him  for  personal  injuries  incurred  in  the  latter'a  service,  and, 
in  the  plan  of  compensation  provided,  the  substitution  by  the  Legis- 
lature of  another  law  governing  such  liability  and  providing  a  different 
remedy.  The  question  is:  Was  the  Legislature  without  the  power  to 
thus  completely  change  the  law  upon  the  subject?  This  inquiry  has  no 
concern  in  the  wisdom  of  the  change;  it  takes  no  account  of  the  reason 
for  it;  it  is  limited  to  the  naked  question  of  the  Legislature's  power. 

That  the  legislature  possessed  the  power,  must  be  conceded,  unless 
it  be  true  that  the  employee  is  protected  by  the  Constitution  in  the 
continuance  of  the  rules  of  the  common  law  for  his  benefit  in  the  deter-  . 
mination  of  the  employer's  liability  for  such  injuries  as  those  with 
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which  the  Act  deals.  That  no  one  has  a  vested  right  in  the  continuance 
of  present  laws  in  relation  to  a  particular  subject,  is  a  fundamental 
proposition;  it  is  not  open  to  challenge.  The  laws  may  be  changed  by 
the  Legislature  so  long  as  they  do  not  destroy  or  prevent  an  adequate 
enforcement  of  vested  rights.  There  can  not  be  a  vested  right,  or  a 
property  right,  in  a  mere  inile  of  law. 

Here  the  character  of  injuries,  or  wrongs,  dealt  with  by  the  Act 
becomes  important.  Notwithstanding  the  breadth  of  some  of  its  terms, 
its  evident  purpose  was  to  confine  its  operation  to  only  accidental  in- 
juries, and  its  scope  is  to  be  so  limited.  Its  emergency  clause  declares 
its  aim  to  be  the  protection  by  an  adequate  law  of  the  rights  of  em- 
ployees injured  in  "industrial  accidents,'^  and  the  beneficiaries  of  such 
employees  as  may  be  killed  "in  such  accidents.^^  The  Bill  of  Rights, 
section  13,  article  I,  of  the  Constitution,  provides  that  "every  person 
for  any  injury  done  him,  in  his  lands,  goods,  person  or  reputation,  shall 
have  his  remedy  by  due  course  of  law'';  that  is,  the  right  of  redress  in 
the  courts  of  the  land  in  accordance  with  the  law's  administration.  It 
is,  therefore,  not  to  be  doubted  that  the  Legislature  is  without  the 
power  to  deny  the  citizen  the  right  to  resort  to  the  courts  for  the  redress 
of  any  intentional  injury  to  his  person  by  another.  Such  a  cause  of 
action  may  be  said  to  be  protected  by  the  Constitution  and  could  not 
be  taken  away;  nor  could  the  use  of  the  courts  for  its  enforcement  be 
destroyed.  This  Act  does  not  affect  the  right  of  redress  for  that  class 
of  wrongs.  The  injuries,  or  wrongs,  with  which  it  deals  are  accidental 
injuries  or  wrongs.  What  we  know  and  denominate  as  the  cause  of 
action  arising  from  an  accidental  injury  is  purely  the  creation  of  the  ^' 
common  law.  It  is  a  common  law  liability  founded  upon  the  common 
law  doctrine  of  negligence;  and  but  for  the  rule  of  the  common  law, — 
sometimes  also  expressed  in  statutes, — there  would  be  no  liability  for 
such  an  injury,  and  hence  no  cause  of  action  for  it. 

Therefore,  in  denying  the  employee  of  a  subscribing  employer,  or  his 
beneficiaries,  any  cause  of  action  for  accidental  injuries,  this  Act  simply 
changes  the  common  law  rule  of  liability  upon  the  subject.  It  in  effect 
declares  that  such  employers  shall  no  longer  be  liable  as  under  that 
rule,  but  shall  be  liable  according  to  the  rule  prescribed  by  the  Act. 
If  the  Legislature  in  the  performance  of  its  function  of  declaring 
what  the  law  shall  be,  is  authorized  to  change  and  repeal  the  rules  of 
the  common  law  upon  other  subjects,  as  is  undoubted  and  has  been 
done  in  numerous  and  notable  instances,  wherein  is  its  power  to  change 
this  common  law  rule  to  be  denied?  If  it  may  entirely  abrogate  the 
common  law  rule  of  contributory  negligence,  thus  relieving  the  employee 
of  all  consequence  of  his  negligence,  and  transferring  it,  in  effect,  to 
the  employer,  what  is  there,  as  a  matter  of  purely  legislative  authority, 
to  prevent  its  relieving  the  employer  of  the  consequence  of  his  negli- 
gence and,  in  particular,  the  negligence  of  his  servants,  and  determin- 
ing that  he  shall  compensate  his  employee  for  accidental  injuries  re- 
ceived in  his  service  according  to  a  different  rule,  through  another 
remedy,  and  in  its  judgment  by  a  better  plan?    If,  in  a  word,  it  may 
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declare  that  contributory  negligence  shall  no  longer  be  a  defense,  may 
it  not  also  declare,  as  to  purely  accidental  injuries,  that  negligence  shall 
J  no  longer  be  actionable  ?  If  it  may  change  defensive  common  law  rules, 
may  it  not  also  change  a  common  law  rule  of  liability?  The  power  of 
the  Legislature  can  not  exist  in  the  one  instance  and  not  in  the  other. 
In  virtue  of  its  authority  to  enact  laws,  and,  in  doing  so.  to  supersede 
common  law  rules  where  it  deems  such  action  wise,  it  exists  in  both; 
and  it  was  in  our  opinion,  therefore,  competent  for  the  Legislature,  by 
this  Act,  to  change  both  the  common  law  rule  of  defenses  and  the  com- 
mon law  rule  of  liability  with  respect  to  accidental  injuries  sustained 
by  an  employee  in  the  course  of  his  employment,  requiring  the  employer, 
if  he  elects  to  come  under  the  Act,  to  provide,  according  to  its  plan,  a 
fixed  compensation  to  be  paid  the  employee,  or  his  beneficiaries  if  his 
injui7  results  in  death,  and  denying  to  the  employee  of  an  employer 
subject  to  the  Act,  or  his  beneficiaries,  the  right  of  recovery  therefor 
according  to  common  law  rules.  We  rest  the  decision  of  this  question 
upon  what  seems  to  us  is  the  evident  proposition  that  no  one  has  any 

>/  vested  or  property  interest  in  the  rules  of  the  common  law,  and,  there- 
fore, no  one  is  deprived  of  a  constitutional  right  by  their  change  through 
legislative  enactment.  Jensen  v.  Southern  Pac.  /Ry.  Co.,  215  N.  Y.,  514, 
L.  R.  A.,  1916  A,  109  N.  E.,  600.     The  alteration  in  the  law  worked 

-  by  this  Act  may  be  marked,  but  that  does  not  of  itself  affect  the  power 
of  the  Legislature  to  so  write  the  law;  and  it  is  only  with  the  question 
of  its  power  that  we  are  concerned.  The  bearing  of  the  Act  upon  the 
rights  of  employees,  in  its  denial  to  those  engaged  in  the  service  of  a 
subscribing  employer  of  a  common  law  action  for  injuries  so  suffered, 
presents  the  vital  constitutional  question  of  the  legislation.  It  is  its 
abrogation  of  a  familiar  rule  of  liability  that  affords  the  chief  chal- 
lenge of  its  validity  and  not  unnaturally  prompts  the  test  of  the  Con- 
stitution. But  that  instrument  has  not  undertaken  to  preserve  inviolate  <^ 
thle  rules  of  the  common  law.  That  system  of  rules  to  the  extent  that 
we  are  governed  by  it  was  adopted  by  the  Legislature,  and  the  same 
authority  may  alter  it.  The  right  to  have  the  liability  of  an  employer 
for  an  accidental  injury  to  an  employee  determined  by  a  common  law 
doctrine  is  not  a  constitutional  immunity,  and  this  Act  in  changing  that 
rule  of  liability  therefore  invades  no  constitutional  right. 

We  do  not  regard  the  Act  in  other  respects  as  violative  of  any  of  the 
other  constitutional  provisions  referred  to  in  the  certificate.  The  Act 
contains  but  one  general  subject;  its  purpose  is  one  general  object;  and 
its  title  sufficiently  expresses  it.  It  vests  no  judicial  power  in  the  In- 
dustrial Accident  Board  which  it  creates.  That  board  is  but  an  ad- 
ministrative agency  provided  for  the  proper  execution  of  the  Act.  The 
classification  adopted  by  the  Act  is  not  to  be  held  by  a  court  as  an 
arbitrary  and  unreasonable  one.  In  the  enactment  of  such  a  law  the 
Legislature  was  privileged  to  make  a  classification  in  respect  to  em- 
ployees subject  to  the  law.  Classification  for  the  purpose  of  a  law  is 
a  legislative  function.  It  will  be  sustained  by  the  courts  unless  it  is 
wholly  without  any  reasonable  basis.    Employees  of  railroads,  those  of 
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employers  having  less  than  five  employees,  domestic  servants,  farm 
laborers  and  gin  laborers  are  excluded  from  the  operation  of  the  Act,, 
but  this  was  doubtless  for  reasons  that  the  Legislature  deemed  suflScient. 
The  nature  of  these  several  employments,  the  existence  of  other  laws 
governing  liability  for  injuries  to  railroad  employees,  known  experience 
as  to  the  hazards  and  extent  of  accidental  injuries  to  farm  hands,  gin 
hands  and  domestic  servants,  were  all  matters  no  doubt  considered  by 
the  Legislature  in  exempting  them  from  the  operation  of  the  Act.  Dis- 
tinctions in  these  and  other  respects  between  them  and  employees  en- 
gaged in  other  industrial  pursuits  may,  we  think,  be  readily  suggested. 
We  are  not  justified  in  saying  that  the  classification  was  purely  arbitrary. 

Nor  does  the  Act  impair  the  right  of  trial  by  jury.  Trial  by  jury 
can  not  be  claimed  in  an  inquiry  that  is  non-judicial  in  its  character, 
or  with  respect  to  proceedings  before  an  administrative  board.  The 
Accident  Board  charged  with  the  administration  of  the  Act  is,  as  we 
have  said,  not  a  court.  In  its  determination  of  disputed  claims  there 
could  be  no  right  to  a  jury  trial.  The  Act  authorizes  appeals  from  the 
decisions  of  the  board  to  the  courts,  where  a  jury  trial  of  the  matters 
in  dispute,  under  the  law  as  embodied  in  the  Act,  may  be  had. 

The  insurance  association  created  by  the  Act  is  not  a  private  cor- 
poration, and  this  part  of  the  Act  is  not  violative  of  the  Constitution 
in  its  provision  that  no  private  corporation  shall  be  formed  except  by 
general  laws.  Some  such  agency  as  the  insurance  association  may  be 
deemed  as  essential  to  the  efficient  execution  of  the  Act.  It  was  a  way 
of  giving  effect  to  the  plan  as  a  dependable  method  of  providing  the 
funds  necessary  for  the  payment  to  employees  of  the  compensation  the 
Act  is  designed  to  afford.  The  association  is  very  clearly  only  an  agency 
for  the  proper  adminisf ration  of  this  law.  It  has  no  functions  or 
powers  which  it  may  exercise  for  any  other  purpose.  It  is  denominated 
in  the  Act  as  a  corporation,  but  that  may  be  regarded  as  a  term  of 
convenience.  Calling  it  a  corporation  does  not  make  it  a  private  cor- 
poration. Its  character  is  to  be  determined  by  what  it  is,  and  not  by 
its  name.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Board  of  Directors,  105 
Ark.,  127,  M5  S.  W.,  892;  Beach  v.  Leahy,  11  Kan.,  23. 

The  Act,  in  our  opinion,  is  in  its  several  provisions  a  constitutional 
law.     The  respective  certified  questions  are  so  answered. 

(Associate  Justice  Yantis  was  disqualified  in  this  case  and  took  no 
part  in  the  decision.) 
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L.  E.  Brannin  et  al.  v.  Barton  M.  Richardson  et  al. 

No.  2457.     Decided  May  3,   1916. 

1. — Innocent  Purchaser — ^Notice. 

The  purchaser  of  notes  for  value  and  before  maturity  is  not,  from  the  mere 
fact  that  they  recite  that  they  were  given  for  purchase  money  of  land  and  secured 
by  a  vendor's  lien  retained  thereon,  put  upon  inquiry  as  to  the  sufficiency  of  the 
vendor's  title  or  taxed  with  notice  of  failure  of  consideration  for  the  notes  by 
failure  of  title,  where  nothing  in  such  recitals  suggested  that  it  was  defective. 
(P.  116.) 

2. — Same — Vendor  and  Purchaser — ^Assumption  of  Incumbrance. 

The  purchaser  of  land  who  assumes,  as  part  of  the  consideration,  the  pay- 
ment of  vendor's  lien  notes  given  by  his  vendor  on  his  previous  purchase  of  it, 
becomes  liable  to  an  innocent  purchaser  of  such  notes  for  value  and  before  ma- 
turity for  the  full  amount  thereof,  as  was  his  vendor,  though  there  has  been  a 
partial  failure  of  title  which  could  have  been  asserted  as  a  defense  against  them 
in  the  hands  of  their  original  payee,  the  first  vendor.  (Rev.  Stats.,  art.  307.) 
<Pp.  116-118.) 

8. — ^Note — Attorney's  Fees. 

Where  the  note  sued  on  provided  for  a  recovery  of  ten  per  cent  of  its  amount 
as  attorney's  fees  in  case  of  suit,  it  was  error  to  deny  plaintiff  such  recovery  in 
the  absence  of  evidence  as  to  its  reasonableness.  He  was  entitled  to  do  so  with- 
out such  proof,  in  the  absence  of  evidence  that  the  amount  was  unreasonable. 
National  Bank  of  Eagle  Lake  v.  Robinson,  104  Texas,  166,  followed.     (P.  118.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Eastland  County. 

Brannin  and  another  sued  Eichardson  and  others  and,  recovering  less 
than  claimed,  appealed,  and  on  aflBrmance  obtained  writ  of  error. 

J.  J,  Butts  and  Baits  <&  Brooks,  for  plaintiff  in  error. — ^Under  the 
statute  law  of  Texas,  an  assignee  of  negotiable  commercial  paper,  pur- 
chased before  maturity  and  for  a  valuable  consideration,  is  protected 
as  a  bona  fide  owner  and  holder,  regardless  of  the  form  of  the  transfer; 
and,  as  against  such  an  assignee,  equities  between  the  maker  and  the 
pavee  can  not  be  interposed  as  a  defense  in  an  action  on  the  notes. 
Rev.  Stats.  (1895),  art.  307;  Word  v.  Elwood,  90  Texas,  130,  37  S.  W., 
414;  National  Bank  of  Commerce  v.  Kenney,  98  Texas,  293,  83 
S.  W.,  368. 

The  ordinary  rule  of  constructive  notice  which  applies  to  the  pur- 
chase of  other  property  does  not  apply  to  negotiable  commercial  paper 
purchased  before  maturity.  Plaintiffs'  testatrix  having  purchased  the 
notes  before  maturity,  for  a  valuable  consideration,  without  notice  of 
any  defect  or  infirmity  in  the  title  to  the  land  for  which  they  were 
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given  in  part  payment,  is  protected  as  a  bona  fide  holder,  and  the 
defense  of  failure  of  consideration,  as  between  the  defendant  A.  B. 
Teston  and  the  payee  of  the  notes,  can  not  be  interposed,  and  plaintiffs 
are  entitled  to  recover  the  full  amount  due  on  the  notes  sued  upon. 
Wilson  V.  Denton,  82  Texas,  531,  18  S.  W.,  620;  Buchanan  v.  Wren,  10 
Texas  Civ.  App.,  560.  30  S.  W.,  1077;  Hynes  v.  Winston,  40  S.  W., 
1025 ;  7  Cyc,  944-945. 

Appellants'  testatrix  purchased  the  notes  sued  upon  before  maturity 
and  paid  a  valuable  consideration  therefor,  without  notice  of  any  defect 
or  infirmity  in  the  title  to  the  land  for  which  they  were  given  in  part 
payment;  the  doctrine  of  lis  pendens  has  no  application  to  negotiable 
commercial  paper  taken  before  maturity;  the  covenants  of  warranty  and 
recitations  in  the  deed  from  Dawdy,  the  payee  of  the  notes,  to  the 
Richardsons,  and  in  the  deed  from  the  Bichardsons  to  appellee  Teston, 
and  the  fact  that  the  notes  sued  upon  recite  upon  their  face  that  they 
were  given  in  part  paAonent  for  land,  are  not  sufficient  to  charge  appel- 
lants' testatrix,  nor  appellants,  with  notice  of  defects  or  infirmities  in 
the  title  to  the  land,  and  the  defense  of  failure  of  consideration  is  not 
available  against  appellants.  Gannon  v.  Northwestern  Natl.  Bank,  83 
Texas,  274,  18  S.  W.,  573 ;  Adoue  v.  Tankersley,  28  S.  W.,  346 ;  Altgelt 
V.  Sullivan,  79  S.  W.,  339 ;  Buchanan  v.  Wren,  10  Texas  Civ.  App.,  560, 
30  S.  W.,  1077 ;  Hardie  v.  Wright,  83  Texas,  345,  18  S.  W.,  615 ;  Board 
v.  T.  &  P.  R.  W.  Co.,  46  Texas,  328;  Daniel,  Negotiable  Instruments, 
sec.  797. 

Where,  as  here,  the  notes  provide  for  the  payment  of  10  per  cent 
attorney's  fees  if  placed  in  the  hands  of  an  attorney  for  collection,  or 
if  judicial  proceedings  be  used  in  the  collection  thereof,  and  suit  be 
brought  thereon,  plaintiff  is  entitled  to  a  judgment  for  the  attorney's 
fee,  without  proof  of  an  agreement  to  pay  such  fee  to  the  attorney  who 
brought  the  suit,  cr  that  the  fee  was  reasonable.  First  National  Bank 
of  Eagle  Lake  v.  Robinson,  104  Texas,  166,  135  S.  W.,  372. 

J.  L.  Alford  and  Spann  &  Alford,  for  defendants  in  error.^The  pur- 
chaser of  vendor's  lien  notes  has  notice  of  the  consideration  for  which 
the  note  is  given,  the  note  reciting  the  land,  and  the  lien  on  the  same, 
to  secure  the  prompt  payment  of  the  note.  The  recitals  referring  to 
the  deed  and  the  consideration  for  which  said  notes  were  given,  the 
two  instruments,  that  is,  the  notes  and  the  deed,  must  be  construed 
together,  and  one  of  said  instruments  must  be  notice  of  the  other,  the 
party  purchasing  such  notes  must  take  notice  of  the  warranty  expressed 
in  the  deed,  in  which  the  lien  is  retained,  especially  so  when  the  title 
is  all  of  record  prior  to  the  assignment  of  the  lien.  The  assignee  of  a 
vendor's  lien  is  bound  by"  the  warranty  in  the  deed  for  the  reason  that 
two  instruments  reciting  each  other  must  be  construed  together  and 
considered  as  one,  so  a  third  party  can  not  be  held  to  be  an  innocent 
purchaser  before  maturity  of  commercial  paper  under  such  conditions. 
Tarpley  v.  Poage,  2  Texas,  139;  Cooper  v.  Singleton,  19  Texas,  261; 
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Blanks  v.  Eipley,  8  Texas  Civ.  App.,  156,  27  S.  W.,  732;  Prantz  v. 
Masterson,  133  S.  W.,  740. 

The  purchaser  of  a  vendor's  lien  note,  before  maturity  and  without 
notice,  occupies  the  same  position  as  if  he  had  bought  the  land.  Man- 
sur  &  Tebbetts  Implement  Co.  v.  Beer,  19  Texas  Civ.  App.,  311,  45 
S.  W..  972. 

A  purchaser  of  a  note  for  value  before  maturity  is  entitled  to  recover 
thereon  against  the  maker,  notwithstanding  a  failure  of  consideration, 
unless  he  had  actual  or  constructive  notice  thereof.  First  National  Bank 
V.  Oliver,  16  Texaa  Civ.  App.,  428,  41  &.  W.,  414. 

Where  at  the  time  a  subsequent  purchaser  buys,  there  is  on  record  a 
deed  of  the  property  from  his  grantor,  and  other  mesne  conveyances 
down  to  the*  adverse  claimant,  the  record  is  sufficient  to  charge  him  with 
notice.     Bork  v.  Shields,  16  Texas  Civ.  App.,  640,  42  S.  W.,  1032. 

Me.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

The  issues  in  this  case  are  disclosed  by  the  very  clear  statement  of 
the  case  which  was  made  by  the  honorable  Court  of  Civil  Appeals. 
(148  S.  W.,  348.)     We  quote  therefrom  as  follows: 

*Tli.  E.  Brannin  and  C.  P.  Brannin  instituted  this  suit  against  Barton 
M.  Richardson,  Catherine  Richardson,  A.  B.  Teston  and  E.  L.  Teston 
to  recover  upon  a  number  of  vendor's  lien  notes  alleged  to  have  been 
acquired  by  L.  B.  Rivers,  deceased,  of  whose  will  the  plaintiffs  had  been 
duly  appointed  executors.  There  was  a  prayer  for  foreclosure  of  the 
vendor's  lien  upon  the  land  described  in  the  petition  and  for  which  it 
was  alleged  the  notes  had  been  given  in  part  payment.  E.  L.  Teston 
was  dismissed  from  the  suit  and  the  trial  resulted  in  a  judgment  for 
plaintiffs  against  A.  B.  Teston  for  the  sum  of  two  hundred  and  fifty 
dollars  and  forty  cents,  with  a  foreclosure  of  lien  upon  the  land  de- 
scribed in  the  petition,  and  the  plaintiffs  have  appealed. 

"The  trial  was  upon  an  agreed  statement  of  the  facts,  from  which  it 
appears  that  on  the  second  day  of  October,  1906,  one  W.  C.  Dawdy,  in 
consideration  of  four  hundred  dollars  in  cash  paid  by  Barton  M.  Rich- 
ardson and  the  execution  by  said  Barton  Richardson  and  his  wife, 
Catherine  Richardson,  of  the  notes  herein  sued  upon  and  of  one  other 
note  for  the  sum  of  one  hundred  and  sixty  dollars,  sold  and  conveyed 
to  the  said  Richardson  the  land  described  in  the  plaintiffs'  petition. 
The  deed  of  conveyance  to  Richardson  contained  the  usual  general  war- 
ranty clause  and  retained  the  vendor's  lien  upon  the  land  therein  con- 
veyed to  secure  the  payment  of  the  notes.  On  the  9th  day  of  October, 
1906,  W.  C.  Dawdy,  for  a  valuable  consideration  then  paid  by  L.  E. 
Brannin,  one  of  the  plaintiffs  herein,  and  who  was  then  and  there  acting 
as  the  agent  of  and  for  Ij.  B.  Rivers,  sold  and  assigned  all  of  the  said 
notes  to  said  L.  B.  Rivers,  said  assignment  being  in  writing  and  duly 
acknowledged  and  conveyed  to  L.  B.  Rivers  all  the  title  and  interest  of 
W.  C.  Dawdy  to  said  lands  as  well  as  to  said  notes.  On  the  19th  day 
of  October,  1906,  Barton  M.  Richardson  and  Catherine  Richardson,  in 
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consideration  of  the  payment  to  them  of  the  sum  of  four  hundred  and 
twenty-two  dollars  and  twenty-six  cents  by  A.  B.  Teston  and  the  as- 
sumption by  Teston  of  the  payment  of  the  notes  herein  sued  upon,  as 
well  as  of  said  note  for  one  hundred  and  sixty  dollars,  sold  and  con- 
veyed to  said  A.  B.  Teston  the  land  described  in  the  plaintifiPs  peti- 
tion and  that  had  been  sold  to  the  Bichardsons  by  Dawdy,  this  deed 
also  containing  the  usual  covenants  of  warranty.  Teston  on  the  same 
day  paid  to  L.  E.  Brannin,  as  the  agient  of  L.  B.  Rivers,  the  one  hun- 
dred and  sixty  dollar  note,  which  is  not  involved  in  this  suit.  There- 
after, in  July,  1907,  the  Waples-Platter  Grocery  Company  instituted 
suit  in  the  District  Court  of  Eastland  County  against  A.  B.  Teston  and 
others  to  recover  the  Thomas  Benson  survey  of  land,  of  which  the  land 
conveyed  by  W.  C.  Dawdy  to  the  Richardsons  and  by  the  Richardsons 
to  the  defendant  A.  B.  Teston  was  a  part.  L.  E.  Brannin  owned  a  part 
of  the  Benson  survey  at  the  time  and  was  made  a  party  to  and  de- 
fendant in  the  suit,  as  did  also  A.  B.  Teston.  Other, parties  claiming 
to  be-  the  heirs  of  Thomas  Benson  intervened  in  the  suit.  Appellant 
A.  B.  Teston,.  as  stated,  contested  the  claim  of  the  opposing  parties, 
but  the  trial  resulted  in  a  judgment  in  favor  of  the  plaintiffs  and  inter- 
veners in  that  suit  for  all  of  the  land  so  purchased  by  Teston  except 
133/360,  and  this  judgment  has  never  been  set  aside.  It  is  agreed 
that  at  the  time  of  the  sale  of  the  notes  in  controversy  by  Dawdy,  L.  B. 
Rivers  took  them  without  any  notice  of  any  defect  in  the  title  to  the 
land  for  which  they  were  given  further  than  she  could  in  law  be  charged 
with  by  reason  of  the  execution  and  record  of  the  deed  from  Dawdy  to 
Barton  M.  Richardson  and  from  the  Richardsons  to  A.  B.  Teston  and 
the  recitations  in  the  note,  but  the  agreement  is  silent  as  to  whether 
the  plaintiff  'L.  E.  Brannin,  as  agent  for  L.  B.  Rivers,  had  or  had  not 
notice  of  any  defect  of  title  in  the  land,  the  agreement  :'n  this  respect 
being :  In  the  purchase  of  the  said  notes  herein  sued  upon  the  plaintiff 
L.  E.  Brannin,  as  agent  of  L.  B.  Rivers,  acted  for  and  on  behalf  of  the 
said  Ij.  B.  Rivers,  and  the  said  L.  B.  Rivers  was  not  a  bona  fide  pur- 
chaser of  said  notes  unless  fhe  said  L.  E.  Brannin  would  have  been  a 
bona  fide  purchaser  thereof,  had  he  purchased  them,  for  himself  and 
on  his  own  behalf.^ 

"The  judgment  for  two  hundred  and  fifty  dollars  and  forty  cents 
against  appellee  Teston  amounts  to  but  133/360  part  of  the  total  sum 
assumed  by  Teston  in  the  deed  from  the  Richardsons  to  him  and  the 
complaint  of  the  judgment  is  that  the  appellants  and  plaintiffs  below 
were  entitled  imder  the  agreed  facts  to  a  judgment  for  the  total  amount, 
the  contention  in  behalf  of  appellants  being  that  L.  B.  Rivers  was  an 
innocent  purchaser  for  value  of  the  notes  in  controversy  and,  therefore, 
took  them  by  virtue  of  article  307  of  our  Revised  Statutes,  free  ot 
Teston's  defense  of  a  partial  failure  of  the  consideration  for  which 
they  had  been  executed.  Appellee,  on  the  other  hand,  contends  that 
the  recitations  of  the  deeds  and  notes  referred  to  affected  Rivers  with 


Digitized  by  VjOOQIC 


116  Texas  Supreme  Couet  Eeports,  Vol.  108.  \_Mcuy, 

notice  of  the  defect  in  title  by  reason  of  which  Teston  later  lost  the 
greater  part  of  the  land  purchased  by  him." 

As  seen  from  the  foregoing  statement,  the  trial  in  the  District  Court 
resulted  in  a  judgment  for  plaintiffs  in  error  against  A.  B.  Teston  for 
only  an  amount  equal  to  the  value  of  the  portion  of  the  land  to  which 
the  title  had  not  failed.  In  other  words,  the  trial  court  gave  full  effect 
to  Teston's  plea  of  failure  of  consideration.  The  honorable  Court  of 
Civil  Appeals  sustained  this  holding.  The  plaintiffs  in  error  presented 
here  their  petition  for  writ  of  enor,  which  was  granted  by  this  court. 

It  is  contended  by  the  plaintiffs  in  error  that  as  the  executors  of  the 
estate  of  L.  B.  Rivers  they  are  entitled  to  recover  judgment  against 
A.  B.  Teston  for  the  full  amount  of  the  Richardson  notes  whose  pay- 
ment Teston  assumed  when  he  purchased  the  land  from  the  Richard- 
sons,  and  that  the  defense  of  failure  of  consideration  is  not  available 
to  Teston  since  L.  B,  Rivers  was  an  innocent  purchaser  of  said  notes 
before  maturity.  It  is  contended  by  Teston  that  L.  B.  Rivers  was  not 
an  innocent  purchaser  without  notice,  by  reason  of  the  recitals  in  the 
notes  and  in  the  deed,  which  were  the  usual  recitals  so  common  in  use 
in  the  sale  of  real  estate.  It  is  not  contended  that  L.  B.  Rivers  in 
fact  knew  there  was  a  defect  in  the  title  to  the  land,  but  it  is  contended 
that  the  recitals  themselves  amounted  to  notice  of  such  defect  either 
actual  or  constructive.  We  do  not  think  these  recitals  amounted  to 
notice,  or  that  they  were  sufficient  to  put  L.  B.  Rivers  upon  inquiry  for 
a  defect  of  title.  These  recitals  only  advised  Rivers,  the  purchaser  of 
the  notes,  that  they  were  secured  by  vendor's  liens  which  were  retained 
in  the  deed  in  which  the  land  was  conveyed.  They  contained  no  in- 
formation that  a  defect  in  the  title  to  said  land  existed.  Neither  did 
they  contain  any  facts  which  would  arouse  even  the  suspicion  of  a  pru- 
dent person  that  a  defect  existed,  and  were,  therefore,  insufficient  to  put 
Rivers  upon  inquiry  for  such  defect.  The  contention  by  Teston  that 
the  recitals  in  the  notes  and  the  deed  constituted  notice  to  L.  B.  Rivers 
of  the  defect  must  be  overruled. 

It  was  held  by  the  honorable  Court  of  Civil  Appeals  that  the  notes 
sued  upon  should  be  offset  to  the  extent  of  the  value  of  the  land  to 
which  the  title  had  failed,  although  L.  B.  Rivers  was  an  innocent  pur- 
chaser of  the  notes  before  maturity,  on  the  ground  that  Teston  was  only 
liable  on  his  assumption  agreement,  for  which  reason  it  was  believed 
that  Teston's  obligation  was  not  such  as  falls  within  article  307  of  the 
Revised  Statutes.  We  believe  this  holding  to  be  erroneous.  When  Teston 
contracted  with  the  Richardsons  to  assume  the  payment  of  these  notes, 
which  were  then  owned  by  Rivers,  he  became  legally  bound  for  their 
payment,  notwithstanding  there  was  no  privity  of  contract.  Spann  v. 
Cochran  &  Ewing  et  al.,  63  Texas,  240;  Muller  v.  Riviere,  59  Texas, 
640,  46  Am.  Rep.,  291 ;  Wallace  v.  Freeman  &  Co.,  25  Texas  Supp.,  91 ; 
Bank  of  Garvin  v.  Freeman,  107  Texas,  523,  181  S.  W.,  187.  This  rule 
which  binds  Teston  to  Rivers  on  the  assumption,  even  in  the  absence  of 
privit}'  of  contract,  has  been  evolved  from  the  rule  of  equity  which 
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vests  in  the  payee  of  a  note  an  interest  in  any  collateral  security  which 
may  have  been  given  by  the  princijJal  on  such  note  to  his  surety;  and 
allows  such  payee  a  resort  to  such  additional  security  to  enforce  the 
payment  of  the  note.  Keller  v.  Ashford,  133  U.  S.,  610,  33  L.  Ed.,  667; 
Johns  V.  Wilson,  180  U.  S.,  440,  45  L.  Ed.,  613.  In  a  suit  on  such 
an  assumption  contract  as  is  presented  here,*  the  assumption  contract  is 
regarded  as  the  additional  security  to  which  the  payee,  Bivers,  through 
his  executors,  may  resort  for  the  collection  of  the  notes  sued  on.  The 
rule  allowing  a  recovery  on  such  assumption  contract  is  not  only  the 
established  rule  in  Texas,  but  it  is  the  general  rule  in  other  jurisdictions. 

We  thint  that  when  Teston  bound  himself  to  assume  the  payment 
of  said  notes,  he  then  occupied  the  position  of  an  original  promisor. 
His  relation  became  that  of  principal,  and  the  Richardsons^,  that  of 
sureties.  Long  v.  Patton,  43  Texas  Civ.  App.,  11,  93  S.  W.,  519.  He 
took  the  position  of  the  Richardsons,  who  had  originally  executed  the 
notes,  and  was  bound  for  their  payment  as  a  primary  obligor.  Hill  v. 
Hoeldtke,  104  Texas,  594,  40  L.  R.  A.  (N.  S.),  672,  142  S.  W.,  871; 
Hoeldtke  v.  Horstman,  128  S.  W.,  642.  Could  the  Richardsons,  if  sued 
by  Rivers  on  said  notes,  have  pleaded  in  defense  a  failure  of  consid- 
eration? Undoubtedly  they  could  hot,  because  such  defenses  as  pay- 
ment, offset,  and  other  equities,  are  unavailing  as  against  the  notes  in 
the  hands  of  an  innocent  purchaser  before  maturity.  If  the  Richard- 
sons could  not  plead  such  defense,  it  necessarily  follows  that  Teston, 
who  occupied  Richardsons^  place,  could  not  do  so.  The  Richardsons 
were  the  makers  of  the  notes,  and  by  reason  of  this  fact  were  denied, 
under  article  307,  Revised  Statutes,  the  privilege  of  pleading,  as  against 
an  innocent  purchaser  such  as  Rivers,  a  failure  of  consideration,  or  any 
other  such  "just  discount.'^    Article  307,  Revised  Statutes,  is  as  follows : 

"Any  person  to  whom  any  of  the  said  negotiable  instruments  may 
have  been  assigned  may  maintain  any  action  in  his  own  name  which 
the  original  obligee  or  payee  might  have  brought ;  but  he  shall  not  only 
allow  all  just  discounts  against  himself,  but,  if  he  obtained  the  same 
after  it  became  due,  he  shall  also  allow  all  just  discounts  against  the 
assignor  before  notice  of  the  assignment  was  given  to  the  defendant; 
but,  should  he  obtain  such  instrument  before  its  maturity,  by  giving  for 
it  a  valuable  consideration,  and  without  notice  of  any  discount  or  de- 
fense against  it,  then  he  shall  be  compelled  to  allow  only  the  just  dis- 
counts against  himself.^* 

Now,  since  the  statute  fixed  the  status  of  the  Richardsons  in  a  way 
that  denied  them  the  right  to  plead  any  "just  discount^ '  against  Rivers, 
and  since  Teston  assumed  the  Richardsons'  obligations,  he  necessarily 
assumed  the  obligations  as  they  existed,  under  which  the  Richardsons 
were  denied  the  right  to  plead  a  failure  of  consideration.  This  results 
from  his  contract  to  take  Richardsons'  place  and  assume  their  obliga- 
tions ns  they  then  existed.  It  is  very  true  that  Teston  could  have  pleaded 
this  equity  as  a  defense  if  the  suit  had  been  by  the  Richardsons.  who 
sold  him  the  land.     But  it  does  not  follow  that  he  can  plead  it  against 
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L.  B.  Rivers,  who  was  an  innocent  purchaser  before  maturity.  The  set- 
tled principles  of  the  law  merchant  deny  him  this  right.  Under  article 
307,  Revised  Statutes,  and  under  the  law  merchant,  even  a  plea  of  pay- 
ment can  not  constitute  a  defense  against  such  innocent  purchaser.  To 
allow  a  set-off  for  a  failure  of  consideration  to  be  pleaded  as  a  defense 
to  a  note  in  the  hands  of  such  an  innocent  purchaser,  and  at  the  same 
time  to  deny  as  a  defense,  under  the  same  circumstances,  the  actual  pay- 
ment of  the  note,  which  is  the  settled  law,  would  appear,  indeed,  an 
amazing  contradiction.  It  should  not,  and  can  not  exist.  How  could 
it  be  allowed  that  Teston  could  plead  as  an  offset,  under  such  circum- 
stances, the  failure  of  consideration,  when  under  the  law  merchant,  as 
well  as  under  article  307  of  the  Revised  Statutes,  in  his  attitude,  he 
could  not  plead  any  other  kind  of  offset  when  the  suit  was  by  an  inno- 
cent purchaser  before  maturity?  To  so  hold  would  be  to  allow  a  plea 
of  failure  of  consideration  to  be  of  greater  dignity  than  the  plea  of 
actual  payment  of  the  note.  Such  a  holding  could  not  be  justified  upon 
any  principle  known  to  us.  ^ 

We  conclude  that  the  Court  of  Civil  Appeals  erred  in  holding  that 
Teston^s  plea  of  failure  of  consideration  was  available  as  a  partial  de- 
fense to  the  payment  of  said  notes. 

We  also  think  the  Court  of  Civil  Appeals  erred,  as  did  the  trial  court, 
in  denying  a  recovery  to  the  plaintiffs  in  error  for  the  attorney's  fees 
provided  for  in  eaid  notes.  There  was  a  provision  in  each  note  for 
ten  per  cent  attQmey's  fees,  to  become  due  and  payable  in  case  the  notes 
should  be  placed  with  an  attorney  for  collection^  or  if  collected  by  suit. 
This  entitled  the  plaintiffs  in  error  to  recover  the  attorney's  fees  with- 
out the  necessity  on  their  part  of  proving  the  reasonable  value  of  the 
services  rendered,  in  the  absence  of  proof  to  the  effect  that  such  amount 
was  unreasonable.  There  was  formerly  a  conflict  upon  this  question 
among  some  of  the  decisions  of  the  Courts  of  Civil  Appeals^  but  the 
question  was  settled  by  this  court,  as  indicated  herein,  in  the  case  of 
First  National  Bank  of  Eagle  Lake  v.  Robinson,  104  Texas,  166,  135 
S.  W.,  372.  The  plaintiffs  in  error  are  entitled  in  this  case  to  recover 
the  attorney's  fees  sued  for,  there  being  no  evidence  that  the  amount 
provided  foif  by  contract  is  unreasonable. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District 
Court  are  reversed  end  judgment  is  here  rendered  against  A.  B.  Teston 
and  in  favor  of  the  plaintiffs  in  error  for  the  amount  of  principal, 
interest  and  attorney's  fees  due  on  the  notes  in  suit,  and  against  A.  B. 
Teston,  Barton  M.  Richardson  and  Catherine  Richardson  for  a  fore- 
closure of  the  vendor's  lien  against  the  land  and  premises  described,  as 
prayed  for,  together  with  all  costs  of  suit. 
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CiTT  OF  Laredo  v.  B.  P.  Looney,  Attorney  GENERAii. 

No.  2800.     Decided  May  3,  1916. 

1. — City — ^Indebtedness — Bonds — ^Befunding  Invalid  I>ebt. 

The  power  of  a  city  to  issue  refunding  bonds  can  be  exercised  only  where 
the  original  debt  was  yalid.  If  it  was  paHly  invalid,  it  may  be  refunded  only 
to  the  extent  that  it  was  valid.     (P.  120.) 

2. — Same — Befunding  Bonds  Partly  Invalid. 

If  bonds  of  a  partly  invalid  issue  are  shown  to  have  b^n  issued  at  different 
times,  those  first  delivered,  up  to  the  amount  of  the  debt  that  could  have  been 
lawfully  created,  should  be  paid,  and  the  remainder  treated  as  nullities;  and 
the  bonds  representing  the  valid  part  of  the  debt  could  be  refunded.  But  if  all 
of  the  bonds  of  the  partly  invalid  issue  were  delivered  at  the  same  time,  none 
of  them  could  have  any  right  of  priority  over  the  others,  and  the  amount  of 
the  valid  debt  should  be  distributed  equally  between  them  (Citizens  Bank  v.  City 
of  Terrell,  78  Texas,  460.)      (Pp.  120,  121.) 

3. — Same — Case  Stated. 

A  city  issued  bonds  to  the  amount  of  $76,000.00,  all  sold  and  delivered  at 
the  same  time.  The  issue  wad  void  to  the  extent  of  $30,000.00,  being  that  much 
in  excess  of  the  amount  for  which  the  city  could,  at  that  time,  have  lawfully 
issued  its  bondslK  (Const.,  art.  8,  sec.  9.)  The  city  paid  off  and  retired  a  part 
of  the  bonds  so  issued,  and  sought  mandamus  to  require  the  Attorney  General 
to  approve  an  issue  of  refunding  bonds  in  the  amount  of  $31,000.00,  to  retire 
the  remainder  of  the  bonds  left  uiipaid.  Held,  that  these  unpaid  bonds  were  each 
invalid  to  the  extent  of  its  proportionate  excess  above  the  amount  for  which  the 
debt  could  be  lawfully  created,  each  partaking  alike  of  its  validity  and  invalidity. 
They  could  not  be  refunded  in  full,  and  mandamus  is  refused.     (Pp.  120,  121.) 

Original  application  by  the  City  of  Laredo  to  the  Supreme  Court,  to 
require  the  Attorney  General  to  approve  an  issue  of  its  bonds. 

4.  WinsloWj  for  relator. — Inasmuch  as  the  City  of  Laredo  had  an 
assessed  valuation  of  $1,345,951  on  the  31st  day  of  December,  1883, 
and  was  authorized  under  section  9,  article  8,  of  the  Constitution  to 
issue  bonds  in  the  sura  of  $36,180,  and  thereafter,  and  before  the  ma- 
turity- of  the  $75,000  bonds  it  did  issue,  voluntarily  called  in,  paid  oflE, 
and  cancelled  forty-four  of  said  bonds;  therefore,  the  whole  transaction, 
within  the  purview  of  the  Constitution,  is  as  though  the  issue  of  De- 
cember 31,  1883,  was  limited  and  confined  to  the  $31,000  outstanding 
bonds.  Const.,  sec.  9,  art.  8;  Nolan  County  v.  State,  83  Texas,  182 
et  seq. 

B,  F,  Looney,  Attorney  General,  and  C,  M.  Cureton  and  W,  M,  Harris, 
Assistants,  for  respondents. — A  city  incorporated  and  operating  under 
the  general  laws  of  the  State  of  Texas  governing  cities  of  that  class, 
subsequent  to  September  25,  A.  D.  1883,  and  on  the  22nd  day  of  De- 
cember, A.  D.  1883,  had  and  now  has  authority  to  levy,  assess  and  col- 
lect oijy  such  taxes  as  are  authorized  by  the  Constitution  and  laws  of 
the  State;  and  taxes  levied  by  such  a  ci^  for  permanent  improvements 
in  excess  of  25  cents  on  the  $100  valuation  of  property  are  and  were,  to 
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the  extent  of  such  excess,  without  authority  and  void;  and  the  bonds 
of  such  a  city  issued  for  permanent  public  improvements,  payable  in 
future  years,  can  be  legally  issued  only  in  such  an  amount  as  that  a 
tax  of  25  cents  on  the  $100  valuation  of  taxable  property  within  the 
city,  according  to  the  tax  rolls  of  the  city  last  approved,  would  provide 
the  necessary  annual  interest  and  sinking  fund  therefor;  and  the  bonds 
of  such  a  city,  or  any  portion  thereof,  void  in  their  inception,  are  always 
void,  even  in  the  hands  of  innocent  holders,  and  the  bonds  sought  to  be 
issued  upon  the  record  forming  the  basis  of  this  suit  being  refunding 
bonds  for  the  purpose  of  refunding  bonds  which  are  void,  are  unauthor- 
ized and  void,  and  the  Attorney  General  has  no  authority  in  law  to 
approve  the  proposed  refunding  bonds  in  lieu  thereof.  Constitution  of 
Texas,  art.  8,  sec.  9 ;  Eev.  Stats,  of  Texas,  1879,  art.  420 ;  Citizens  Bank 
V.  City  of  Terrell,  78  Texas,  455,  14  S.  W.,  1003 ;  Peck  v.  City  of  Hemp- 
stead, 27  Texas  Civ.  App.,  80,  65  S.  W.,  653;  City  of  Columbus  v. 
Woonsocket,  114  Fed.,  162;  Nolan  County  v.  State,  83  Texas,  197, 
17  S.  W.,  823;  Francis  v.  Howard  County,  50  Fed.,  57;  City  of  Tyler 
V.  Loan  Assn.,  82  S.  W.,  1068 ;  Ellis  v.  City  of  Cleburne,  35  S.  W.,  495 
City  of  Austin  v.  Cahill,  99  Teias,  197,  88  S.  W.,  522,  89  S.  W.,  552 
City  of  Palestine  v.  Boyall,  16  Texas  Civ.  App.,  36,  40  S.  W.,  621 
Bassett  v.  City  of  El  Paso,  88  Texas,  168,  28  S.  W.,  556. 

Mr.  Chfep  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

In  this  action  a  mandamus  is  sought  against  the  Attorney  General  to 
compel  his  approval  of  a  proposed  issue  of  bonds  of  the  City  of  Laredo 
in  the  amount  of  $31,000  for  the  purpose  of  refunding  in  like  amount 
bonds  of  an  original  issue,  in  1883,  of  $75,000,  for  street  improvement, 
city  hall,  and  market  house  purposes. 

The  individual  bonds  of  the  original  issue,  so  far  'as  is  disclosed  by 
the  record,  were  all  sold  and  delivered  at  the  same  time.  The  issue 
was  void  to  the  extent  of  approximately  $39,000,  being  that  much  in 
excess  of  the  amount  for  which  the  city  could  at  the  time  have  law- 
fully issued  its  bonds  for  the  purposes  named  under  the  amendment 
of  section  9,  article  8,  of  the  Constitution,  then  in  force.  The  city  has 
paid  off  and  retired  forty-two  bonds  of  the  original  issue,  aggregating 
$42,000,  and  has  available  funds  sufficient  to  retire  two  other  bonds 
of  the  issue.  This  would  leave  $31,000  of  the  original  issue  outstanding, 
for  which  amount  the  refunding  issue  is  proposed. 

The  contention  of  the  relator  is  that  although  the  original  issue  was 
partly  void,  under  the  Constitution,  and  the  city  could  have  then  validly 
issued  its  bonds  for  the  stated  pui*pose  only  in  the  amount  of  approxi- 
mately $36,000,  it  is  lawful  for  the  city  to  refund  the  issue  in  the 
amount  of  $31,000,  since  the  bonds  could,  t)riginally,  have  been  law- 
fully issued  in  that  amount. 

The  power  to  issue  refunding  bonds  can  be  exercised  only  where  the 
original  debt  was  valid.  If  it  was  partly  invalid,  it  may  be  refunded 
only  to  the  extent  that  it  was  valid.     If  bonds  of  a  partly  invalid  issue 
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are  shown  to  have  been  delivered  at  different  times,  those  first  delivered, 
up  to  the  amount  of  the  debt  that  could  have  been  lawfully  created, 
should  be  paid,  and  the  remainder  be  treated  as  nullities.  The  bonds 
of  such  an  issue  thus  representing  the  valid  part  of  the  debt  could  be 
lawfully  refunded.  But  if  all  of  the  bonds  of  the  partly  invalid  issue 
were  delivered  at  the  same  time,  as  appears  to  have  been  the  case  here, 
none  of  them  could  have  any  right  of  priority  over  the  others,  and  the 
amount  of  the  valid  debt  should  be  distributed  equally  between  them. 
Citizens  Bank  v.  City  of  Terrell,  78  Texas,  460.  Each  bond  now  out- 
standing of  this  original  issue,  to  the  extent  of  its  proportionate  excess 
above  the  amount  for  which  the  debt  could  be  lawfully  created,  was, 
therefore,  invalid  in  its  inception,  and  is  still  so  invalid.  Each  of  them 
being  but  a  part  of  the  whole  debt  created,  partakes  alike  of  its  validity 
and  invalidity.  If  they  may  be  refunded  for  their  full  amount,  the 
result  is.  a  clear  evasion  of  the  Constitution.  It  would  simply  mean 
the  maintenance  of  the  whofe  debt  against  the  city  through  an  at- 
tempted validation  of  the  outstanding  balance.  The  property  within 
the  city  has  already  been  taxed  for  the  payment  of  those  bonds  of  the 
issue  which  have  been  retired,  and  if  the  remainder  may  be  lawfully 
refunded  it  will  be  further  taxed  for  their  payment.  It  would  thus  be 
subjected  to  taxation  for  the  admittedly  invalid  part  of  the  debt. 

The  purpose  of  the  constitutional  provision  is  to  prevent  such  tax- 
ation. For  such  part  of  the  outstanding  debt  as  is  valid,  refunding 
bonds  may  be  issued;  but  not  for  its  full  amount. 

The  writ  of  mandamus  is  refused. 

Mandamus  refused. 


C.  W.  Wilson  v.  T.  J.  Freeman,  Receiver. 

No.  2455.     Decided  May  17,  1916. 

1. — Excessive  Verdict — Practice  on  Appeal. 

Where  the  Court  of  Civil  Appeals  reverses  a  judgment  because  the  amount 
of  the  recovery  is  excessive  it  is  its  duty,  under  article  1631,  Revised  Statutes^ 
to  indicate  the  amount  of  the  excess  and  permit  the  appellee  to  cure  the  error  by 
a  remittitur  thereof.     The  statute  is  mandatory.     (Pp.  124,  126.) 

2. — Same — Uncertainty  of  Excess. 

A  finding  by  the  Court  of  Civil  Appeals  that  the  amount  of  the  recovery  is 
excessive,  but  that,  by  reason  of  the  circumstances  it  is  unable  to  suggest  the 
amount  of  excess  does  not  warrant  it  in  reversing  and  remanding  the  case 
solely  because  of  the  excessive  judgment.  It  is  generally  impossible  to  ascertain 
the  excess  with  accuracy;  and  all  that  the  statute  (Rev.  Stats.,  art.  1631)  rC' 
quires  is  that  the  court  exercise  its  sound  judicial  discretion;  but  this  it  does 
require.     (P.  126.) 

3. — Ezcesove  Judgment — Jurisdiction  of  Supreme  Court. 

The  finding  by  the  Court  of  Civil  Appeals  that  the  evidence  is  insufficient 
to  authorize  a  judgment  for  the  amount  recovered,  is  purely  upon  a  question  of 
fact.  Its  holding  thereon  is  final  and  can  not  be  reviewed  by  the  Supreme  Court. 
It  is  not  a  holding  that  there  is  no  evidence  as  matter  of  law.     (P.  125.) 
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4. — iPractioe  in  Supreme  Gonrt. 

Wiiere  the  Court  of  Civil  Appeals,  solely  on  the  ground  that  the  recovery 
was  excessive,  reversed  and  remanded  the  case,  the  Supreme  Court,  on  reversing 
and  remanding  to  that  court  for  its  error  in  failing  to  indicate  the  amount  of 
excess  and  permit  a  remittitur,  will  not  pass  on  other  questions  presented  by 
the  application  for  writ  of  error,  since  these  will  be  open  to  presentation  a  sec- 
ond time,  on  writ  of  error  upon  the  judgment  on  appeal  when  amended  in  ac- 
cordance with  its  mandate.     (P.  126.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Bexar  County. 

Wilson  sued  Freeman,  receiver  of  the  International  &  Great  Northern 
Railroad  Company,  and  recovered  judgment.  He  obtained  writ  of  error 
on  its  reversal  on  appeal  by  defendant. 

J.  D,  ChUds,  W.  C.  Campbell,  and  Jos,  W,  Brown,  for  plaintiff  in 
error. — That  the  statute  was  mandatory  and  the  court  bound  to  afEord 
opportunity  for  remittitur:  Railway  Co.  v.  Nicholson,  57  S.  W.,  693; 
Railway  Co.  v.  Syphan,  91  Texas,  562 ;  Railway  Co.  v.  Eckles,  25  Texas 
Civ.  App.,  179,  60  S.  W.,  830;  Waggoner  v.  Sneed,  138  S.  W.,  219; 
Railway  Co.  v.  Swann,  127  S.  W.,  1164;  Railway  Co.  v.  Darby,  28  Texae 
Civ.  App.,  413,  67  S.  W.,  446;  Railway  Co.  v.  Gray,  ^Q  S.  W.,  229; 
Railway  Co.  v.  McKenzie,  30  Texas  Civ.  App.,  293;  Glasgow  v.  Rail- 
way Co.,  191  Mo.,  347,  89  S.  W.,  915;  Railway  Co.  v.  Mucke,  47  Texas 
Civ.  App.,  38;  Railway  Co.  v.  McMannewitz,  70  Texas,  76;  Railway 
Co.  V.  Shieder,  88  Texas,  152;  Producers'  Oil  Co.  v.  Barnes,  120  S.  W., 
1023;  Bowman  v.  Saigling,  111  S.  W.,  1082;  Railway  Co.  v.  Harris, 
109  S.  W.,  287;  Mueller  v.  Bell,  117  S.  W.,  993;  Graves  v.  BuUen, 
115  S.  W.,  1177;  Freeman  v.  Davis,  117  S.  W.,  186;  Telegraph  Co. 
V.  Bell,  106  S.  W.,  1147;  Wilson  v.  Manhart,  108  S.  W.,  162;  Railway 
Co.  V.  Patrick,  109  S.  W.,  1097. 

John  M,  King,  Hides  <&  Hicks,  F.  C.  Davis,  F.  H,  Booth,  J.  L. 
Camp,  Jr.,  and  Ramsey,  Black  &  Ramsey,  for  defendant  in  error. — 
The  Court  of  Civil  Appeals  having  in  this  case  concluded  as  a  fact 
under  all  the  evidence  that  the  verdict  of  the  jury  allowing  the  enor- 
mous sum  of  $20,386.05  was  based  on  the  assumption  by  the  jury  that 
plaintiff  in  error  would  become  totally  blind,  and  said  court  having 
in  this  connection  found  that  plaintiff  in  error  was  at  fault  in  respect 
to  the  treatment  of  the  injuries  received  by  him,  and  that  he  could 
and  should  take  steps  to  prevent  such  blindness,  and  there  being  evidence 
in  the  record  to  sustain  such  findings  of  fact,  this  court  will  not  on 
conflicting  evidence  set  aside  the  finding  of  the  Court  of  Civil  Appeals. 
Mutual  Life  Ins.  Co.  v.  Hayward,  88  Texas,  315;  Thomas  v.  Morrison, 
92  Texas,  329;  Brush  Elec.  &  Power  Co.  v.  Lefevre,  93  Texas,  604; 
Ennis  v.  Brooks,  101  Texas,  591 ;  H.  &  T.  C.  Ry.  Co.  v.  Fenn,  101 
Texas,  511;  Horst  v.  Lightfoot,  103  Texas,  643;  S.  W.  Tel.  &  Tel.  Co. 
V.  Smithdeal,  104  Texas,  205;  Kansas  City,  M.  &  0.  Ry.  Co.  v.  City 
of  Sweetwater,  104  Texas,  329;  Guisti  v.  Galveston  Tribune,  105  Texas, 
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497,  152  S.  W.,  167;  Lee  v.  I.  &  G.  N.  Ey.  Co.,  89  Texas,  583;  Tweed 
V.  Western  Union  Tel.  Co.,  107  Texas,  247,  177  S.  W.,  957. 

Where,  as  in  this  case,  the  verdict  is  based  on,  and  the  damages  al- 
lowed include,  an  element  for  which  no  recovery  can  be  had,  and  where 
the  damages,  both  in  respect  to  those  properly  recoverable  and  those 
not  permitted,  is  unliquidated  and  soxmding  in  tort,  that  there  is  no 
basis  or  method  by  which  any  court  can  say  to  what  extent  the  verdict 
of  the  jury  is  excessive,  or  in  what  sum  a  remittitur  can  or  will  be 
permitted.  T.  &  P.  By.  Co.  v.  Taylor,  58  S.  W.,  844;  M.,  K.  &  T. 
Ey.  Co.  of  Texas  v.  Belew,  22  Texas  Civ.  App.,  264,  54  S.  W.,  1079; 
T.  &  P.  Ey.  Co.  V.  Frank,  40  Texas  Civ.  App.,  86,  88  S.  W.,  383; 
Suderman  &  Dolson  v.  Kriger,  109  S.  W.,  373 ;  H.  &  T.  C.  Ey.  Co.  v. 
Sogers,  117  S.  W.,  1053;  Freeman  v.  Mireles,  127  S.  W.,  1162;  Mar- 
shall &  E.  T.  Ey.  Co.  V.  Waldrop,  141  S.  W.,  315;  T.  &  B.  V.  Ey.  Co. 
V.  Doke,  152  S.  W.,  1174;  Houston  Electric  Co.  v.  Oreen,  106  S.  W., 
463;  H.  &  T.  C.  By.  Co.  v.  Bird,  48  S.  W.,  756;  San  Antonio  Traction 
Co.  V.  Cassanova,  154  S.  W.,  1190;  A.,  T.  &  S.  F.  Ey.  Co.  v.  Dawson, 
90  S.  W.,  65;  La.  B.  G.  Canal  Co.  v.  Quinn,  161  S.  W.,  375. 

Where  a  writ  of  error  is  granted,  and  especially  where,  as  in  this  case, 
it  is  sought  on  the  ground  of  conflict  and  the  court  grants  the  writ  and 
thus  acquires  jurisdiction,  that  it  should  and  will  in  determining  the 
case  consider  every  assignment  of  error  presented  in  the  Court  of  Civil 
Appeals  by  the  appellant  in  that  court.  Terrell  v.  McCown,  91 
Texas,  231. 

Summarizing  the  whole  case,  our  opinion  is:  (1)  That  the  finding 
of  the  Court  of  Civil  Appeals  that  plaintiff  in  error  was  guilty  of  con- 
tributory negligence,  and  the  injury  to  his  right  eye  and  the  possibility 
or  probability  of  his  being  blind  was  caused  by  his  own  negligence,  is 
a  finding  of  fact  not  only  authorized  by  the  evidence  but  the  only  finding 
consistent  with  the  evidence  and  same  is  binding  on  this  court.  (2) 
That  inasmuch  as  it  appears  from  the  findings  of  fact  of  the  Court  of 
Civil  Appeals  that  the  jury  in  this  case  have  in  a  general  verdict  allowed 
damages  for  injuries  for  which  no  recovery  under  the  law  is  authorized, 
that  it  is  impossible  to  cure  the  excessiveness  of  such  verdicts  by  re- 
mittitur. (3)  That  in  any  event  since  the  Court  of  Civil  Appeals 
has  found  the  verdict  to  be  excessive  that  such  finding  is  one  bind- 
ing on  this  court  and  that  whatever  may  be  the  conclusion  of  this 
court  as  to  whether  the  Court  of  Civil  Appeals  should  have 
allowed  a  remittitur,  that  the  only  action  which  this  court  can  take 
if  it  disagrees  with  this  proposition  and  should  not  reverse  the  case  on 
other  assignments  of  error  presented  by  us  in  the  Court  of  Civil  Ap- 
peals, is  to  remand  the  case  to  the  Court  of  Civil  Appeals  for  the  Fourth 
Supreme  Judicial  District,  with  instructions  to  indicate  what  remittitur 
will  be  required  as  a  condition  of  affirmance.  (4)  That  under  the 
authorities,  inasmuch  as  this  writ  could  have  only  been  granted  on  the 
ground  of  conflict,  that  every  error  assigned  by  us  in  the  Court  of  Civil 
Appeals  may  be  presented  and  must  be  considered  by  this  court,  and  we 
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are  entitled  as  of  right  to  a  review  of  these  questions  in  this  court,  and 
on  the  errors  so  assigned  the  judgment  of  the  District  Court  should 
be  reversed. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  C.  W.  Wilson,  plaintiff  in  error,  in  the 
District  Court  of  Bexar  County,  against  T.  J.  Freeman,  Receiver,  and 
the  International  &  Great  Northern  Bailroad  Company  to  recover  dam- 
ages for  personal  injuries  received  by  him  while  he  was  rendering 
services  to  said  receiver  and  said  railroad  as  an  employee.  The  suit 
was  dismissed  as  to  the  International  &  Great  Northern  Railroad  Com- 
pany. 

The  plaintiff  in  error,  Wilson,  alleged  that  while  he  was  removing 
cross-ties  from  the  roadbed  of  said  railroad  with  a  pick  which  had 
been  furnished  by  the  defendant  in  error  a  sliver  of  steel,  or  metallic 
substance,  slivered  off  from  said  pick  and  entered  his  left  eye,  causing 
total  blindness  therein. 

Several  grounds  of  negligence  were  alleged  by  the  plaintiff  in  error, 
but  only  one  of  the  grounds  pleaded  was  presented  to  the  jury,  and 
that  was  the  "defective  and  insufi&cient  condition'^  of  the  pick,  by  reason 
of  which  condition  "a  piece  of  steel  slivered  off  from  said  pick  and 
struck  plaintiff  in  the  left  eye."  It  was  alleged  by  the  plaintiff  in 
error  that  by  reason  of  such  negligence  he  had  lost  the  sight  of  his  left 
eye,  and  that  "the  right  eye  has  also  become  injured  and  affected,  that 
it  is  only  a  question  of  time  when  he  will  also  lose  the  sight  of  his 
right  eye,  and  he  will  become  totally  blind."  A  verdict  was  rendered 
in  favor  of  the  plaintiff  in  error  for  $20,386.05.  An  appeal  was  taken 
by  the  receiver.  Freeman,  to  the  Court  of  Civil  Appeals  for  the  Fourth 
District.  That  court  held  that  no  error  was  committed  in  the  trial  of 
the  case  in  the  Di. strict  Court,  but  held  that  the  verdict  was  excessive, 
and  that  it  could  not  suggest  the  amount  of  the  excess  by  reason  of  the 
circumstances  of  the  case ;  that  the  evidence  did  not  warrant  a  recovery 
for  total  blindness,  and  it  was  only  upon  this  theory  that  the  jury  could 
have  found  so  large  a  recovery,  which  we  construe  to  be  a  clear  holding 
that  the  evidence  was  insufficient  to  support  so  large  a  sum  as  was 
found  by  the  jury.     (149  S.  W.,  413.) 

The  plaintiff  in  error,  C.  W.  Wilson,  presented  to  this  court  his  peti- 
tion for  writ  of  error,  which  was  granted,  this  court  entertaining  the 
view  thnt  article  1631,  Veraon's  Sayles'  Statutes,  is  mandatory  in  its 
requirement  that,  when  the  verdict  is  found  excessive  by  the  Court  of 
Civil  Appeals  it  is  the  duty  of  that  court  to  indicate  the  amount  of  the 
excess,  and  to  allow  a  remittitur  thereof  if  filed  within  the  time  fixed 
by  it.     Said  article  is  as  follows: 

"In  all  civil  cases  now  pending,  or  that  may  hereafter  be  appealed 
to  any  Court  of  Civil  Appeals  of  this  State,  and  such  court  shall  be 
of  the  opinion  that  the  verdict  and  judgment  of  the  trial  court  is  ex- 
cessive, and  for  that  reason  only,  said  cause  should  be  reversed,  then  it 
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ehall  be  the  duty  of  such  Court  of  Civil  Appeals  to  indicate  to  the 
party  in  whose  favor  such  judgment  was  rendered,  or  his  attorneys  of 
record,  the  amount  of  the  excess  of  such  verdict  and  judgment;  and 
said  court  shall,  at  the  saiue  time,  indicate  to  such  party,  or  his  attorney, 
within  what  time  lie  may  file  a  remittitur  of  such  excess;  and,  if  such 
remittitur  shall  be  so  filed,  then  the  court  shall  reform  and  affirm  such 
judgment  in  accordance  therewith;  if  not  filed  as  indicated,  then  to 
be  reversed/' 

We  think  said  statute  is  mandatory,  and  that  the  Court  of  Civil  Ap- 
peals should  not  have  reversed  and  remanded  the  case  upon  the  ground 
alone  that  the  verdict  was  excessive.  True,  it  is  difficult  to  ascertain  the 
amount  of  the  excess,  but  this  difficulty  arises  in  most  cases  of  excessive 
verdicts.  For  instance,  if  a  verdict  is  excessive  on  account  of  the 
passion  and  prejudice  of  the  jury,  aroused  by  inflanvnatory  speech,  it  is 
difficult,  and  generally  impossible,  to  ascertain,  with  accuracy,  what 
portion  of  the  verdict  was  assessed  because  of  the  influence  of  inflam- 
matory speech,  and  what  portion  of  the  verdict  was  based  on  the  proper 
elements  of  damage,  legally  recoverable;  or  if  the  verdict  assessed  for 
the  loss  of  a  limb,  or  for  some  similar  injury,  is  excessive,  still  it  is 
difficult  to  ascertain  with  certainty  the  exact  amount  of  the  excess. 
All  the  Court  of  Civil  Appeals  can  do,  and  all  that  is  required  of  it 
to  do,  by  said  statute,  is  to  exercise  its  sound  judicial  judgment  and 
discretion  in  the  ascertainment  of  what  amount  would  be  reasonable 
compensation  for  the  injury  sustained,  and  treat  the  balance  as  excess. 
The  court  must  first  determine  what  amount  would,  be  reasonable  be- 
fore it  can  determine  what  amount  would  be  unreasonable.  Texas  & 
N.  0.  Ry.  Co.  V.  Syfan,  91  Texas,  562,  44  S.  W.,  1064.  Having  deter^ 
mined  that  the  verdict  is  excessive,  or  unreasonable,  it  is ^  necessarily 
implied  that  the  court  has  decided  upon  an  amount  that  would  be 
reasonable  compensation  for  the  injury  which  was  actually  suffered,  in 
which  event  it  should  authorize  a  remittitur  of  the  excess  above  the 
amount  which  would  be  reasonable  compensation  for  the  injury,  in 
accordance  with  its  sound  judgment.  We  think  that  in  the  practical 
administration  of  justice  this  is  all  that  is  required  of  the  court  to  do 
in  such  cases,  but  we  believe  this  much  is  the  mandatory  requirement 
of  the  statute  quoted. 

It  is  insisted  that  we  should  hold  the  verdict  not  excessive,  and  affirm 
the  judgment  of  the  District  Court  for  the  full  amount.  It  is  not 
within  our  province  to  do  this.  The  question  of  the  excessiveness  of  a 
verdict  in  this  character  of  suit  is  purely  a  question  of  fact,  upon  which 
the  judgn'ent  of  the  Court  of  Civil  Appeals  is  final.  International  & 
G.  N.  R.  R.  Co.  V.  Goswick,  98  Texas,  480,  85  S.  W.,  785. 

We  construe  the  holding  of  the  Court  of  Civil  Appeals  to  be  a  finding 
that  the  evidence  is  insufficient  to  authorize  a  recovery  for  the  amount 
of  this  verdict.  It  is  clearly  not  a  holding  that  there  was  "no  evidence" 
to  support  the  verdict  in  such  amount,  but  merely  a  holding  that  the 
evidence  was  insufficient.     This  does  not  present  a  law  question.    The 
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jurisdiction  of  questions  of  fact  is  final  under  our  statute  in  the  Court 
of  Civil  Appeals.  If  the  Couri;  of  Civil  Appeals  had  held  that  there 
was  *'no  evidence/*  a  law  question  would  have  been  presented,  but  it 
is  otherwise  when  it  has  only  held  the  evidence  is  insuflBcient.  In  the 
latter  instance  its  judgment  is  final,  and  we  have  no  power  to  disturb  it. 

We  are  not  called  upon  to  pass  on  the  several  assignments  of  error 
presented  by  the  defendant  in  error  in  the  Court  of  Civil  Appeals,  as 
requested  by  it,  since  if,  when  the  Court  of  Civil  Appeals  indicates,  in 
accordance  with  this  opinion,  the  amount  of  excess  contained  in  the 
judgment,  the  plaintiff  in  error  does  not  file  a  remittitur  within  the 
time  fixed  by  the  Court  of  Civil  Appeals,  the  case  will  by  its  order 
stand  reversed  and  remanded  for  another  trial  on  account  of  the  exces- 
sive verdict.  In  such  event  the  alleged  errors  now  complained  of  may 
not  arise  on  another  trial.  If  the  remittitur  shotdd  be  filed  by  the 
plaintiff  in  error,  the  judgment  of  the  Court  of  Civil  Appeals  may  be 
appealed  from  to  this  court  by  the  defendant  in  error,  by  petition  for 
writ  of  error,  the  judgment  of  the  Court  of  Civil  Appeals  not  becoming 
final  until  it  takes  action  in  compliance  with  the  holding  herein  indi- 
cated. It  will  only  be  appropriate  for  this  court  to  pass  upon  such 
questions  as^  may  be  then  presented  in  the  petition  for  writ  of  error, 
should  one  be  presented.  We  do  not  feel  called  upon  to  pass  upon  them 
at  this  time,  as  our  action  on  such  questions  would  not  be  final,  and  we 
would  probably  be  again  called  upon  to  pass  on  the  same  questions. 

It  follows  that  the  judgment  of  the  Court  of  Civil  Appeals,  which 
reversed  and  remanded  the  cause  to  the  trial  court,  should  be  reversed 
and  remanded  to  tlie  said  Court  of  Civil  Appeals  for  further  action  by 
it,  in  accordance  with  this  opinion. 

Reversed  and  remanded  to  Court  of  OivU  Appeals. 


JUNE,  1916 


Gulf,  Texas  &  Western  Railway  Company  v.  Wm.  Dickey. 

No.  2863.    Decided  June  7.  1016. 

1, — ^Negligence— degree  of  Care — Charge. 

The  degree  of  care  due  from  a  railway  company  to  a  child  permitted  to  be 
on  board  one  of  its  locomotive  engines  at  a  situation  by  the  hostler  then  in  charge 
of  it,  was  that  of  an  ordinarily  prudent  person  under  like  circumstances.  It 
was  error  in  such  oase  to  charge  that  the  law  required  those  in  charge  of  dan- 
gerous machinery  to  use  "great  care  and  prudence"  in  operating  same  to  avoid 
injury  to  others.     (Pp.  129,  130.) 

2. — Same — Case  Stated. 

A  child  of  eight  years  was  permitted  by  the  hosjtler  in  charge  of  the  loco- 
motive engine  for  defendant  railway  to  be  upon  such  engine  at  a  station  while 
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it  was  being  made  ready  to  go  out  upon  the  road.  After  using  a  hose  connected 
with  the  injector  to  sprinkle  the  coal  loaded  into  the  tender,  the  hostler  used  the 
injector  to  fill  the  boiler  with  water,  and,  by  reason  of  the  valve  of  the  sprinkling 
hose  not  being  closed,  the  boy  was  scalded  by  hot  water  and  steam  escaping 
therefrom.  Held,  that  defendant's  duty  to  the  boy  was  that  of  ordinary  care, 
and  an  instruction  requiring  of  it  "great  care"  in  the  use  of  dangerous  machinery 
was  unwarranted.     (Pp.  129,  130.) 

3. — Charge — Contradictory  Instructions. 

The  effect  of  giving  an  erroneous  charge  can  be  obviated  only  hv  its  with- 
drawal. The  giving  of  a  correct  but  contradictory  statement  of  £ne  law  on  the 
subject,  in  another  paragraph  of  the  charge,  will  not  suffice  to  cure  the  error. 
(P.  130.) 

4.— ^Jurisdiction  of  Supreme  Court— Substantive  Error— (Refusal  to  Consider 
Assignment. 

The  refusal  of  the  Court  of  Civil  Appeals  to  consider  an  assigned  error  in 
the  charge  because  objection  to  same  was  not  saved  by  bill  of  exceptions  on  the 
trial,  though  erroneous,  would  not  be  such  error  in  substantive  law  as  to  fur- 
nish ground  of  jurisdiction  to  the  Supreme  Court  imder  section  6  of  article 
1521,  Rev.  Stats.,  as  amended  by  the  Act  of  March  28,  1913  (Laws,  33d  Leg., 
ch.  66,  p.  107).  But  where  the  charge  on  a  material  issue  was  prejudicially 
erroneous  and  the  objection  properly  saved  and  assigned,  the  refusal  to  reverse 
would  be  error  in  substantive  law,  though  the  appellate  court  improperly  re- 
fused to  consider  the  assignment.     (P.  131.) 

6. — Objections  to  Cliarge — Bill  of  Exceptions. 

Where  appellant's  objections  to  the  general  charge  of  the  court  were  pre- 
sented and  overruled  before  the  charge  was  given,  errors  so  urged  are  not  waived 
though  the  objections  were  not  saved  by  bill  of  exceptions.     (Pp.  131,  132.) 

6. — Same— Statutes  Construed. 

The  Act  of  March  29,  1913  (Laws,  33d.  Leg.,  ch.  59,  p.  113),  so  far  as  it 
applies  to  the  general  charge  of  the  court,  does  not  repeal  by  construction  article 
1972  of  the  Revised  Statutes,  by  which  errors  in  such  charge  were  subject  to 
revision  without  the  necessity  of  taking  a  bill  of  exceptions  thereto.  Nor  was 
said  article  1972  altered  or  repealed,  as  applied  to  the  general  charge  by  the 
amendments  of  articles  1973,  1974  and  2061,  introduced  by  that  Act,  such  ar- 
ticles relating  only  to  special  instructions  requested,  and  not  to  the  general 
charge.  Article  1971,  as  amended  by  that  Act,  requires  such  charge  to  be  sub- 
mitted to  counsel  and  their  objections  thereto  to  be  presented  to  the  court  before 
it  is  read  to  the  jury,  or  they  are  taken  as  waived.  How  such  objections  are 
to  be  evidenced  of  record  is  not  prescribed.  A  filed  paper  showing  them  to  have 
been  duly  presented  and  an  order  of  the  court  showing  that  they  were  overruled 
is  suflicient  to  enable  the  errors  of  which  they  complain  to  be  reviewed  on 
appeal,  without  a  bill  of  exceptions.     (Pp.  132-137.) 

7. — Same — Special  Instructions. 

It  seems  that  since  the  amendment  of  article  1794,  Revised  Statutes,  by  the 
Act  of  March  29,  1913  (Laws,  33d  Leg.,  ch.  59,  p.  113),  a  bill  of  exceptions  must 
be  taken  to  the  giving  or  refusal  of  requested  instructions,  in  order  that  error 
in  such  action  should  be  reviewed.     (P.  136.^ 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Baylor  County. 

Dickey  sued  the  railway  company  and  obtained  judgment.  Defendant 
appealed,  and  on  affirmance  procured  writ  of  error. 

Ben  B.  Oain,  Sparer  &  McClure,  and  J.  4.  Wheat,  for  plaintiff  in 
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error. — Said  charge  imposed  upon  the  appellant  a  higher  degree  of  care 
than  the  law  required,  for  if  Maryland  Dickey  was  a  licensee  or 
invitee  appellant  only  had  to  exercise  ordinary  care  under  the  circum- 
stances, and  if  he  was  a  trespasser  the  appellant  owed  him  no  duty 
whatever  only  in  the  event  appellant's  hostler  discovered  Maryland  to 
be  in  danger.  Then  he  was  to  use  such  reasonable  care  as  was  neces- 
sary to  prevent  his  being  injured.  Burnett  v.  Ft.  L.  P.  Co.,  112  S.  W., 
1040;  Dobbins  v.  M.,  K.  &  T.  Ry.  Co.,  91  Texas,  60;  Brush  Electric 
L.  &  P.  Co.  V.  liCf evre,  93  Texas,  604 ;  Haisley  v.  Winona  &  St.  P.  Ry. 
Co.,  24  Am.  St.  Rep.,  220;  St.  L.  &  S.  F.  Ry."^Co.  v.  Christian,  8  Texas 
€iv.  App.,  246,  27  S.  W.,  932;  T.  &  P.  Ry.  Co.  v.  Endsley,  103 
Texas,  434. 

The  Court  of  Civil  Appeals  erred  in  holding  that  no  proper  bills  of 
•exception  were  reserved  to  the  general  charge,  and  that  because  of  this 
none  of  the  objections  to  the  general  charge  could  be  considered,  and 
likewise  the  refusal  of  the  trial  court  to  give  special  charges  must  be  dis- 
regarded. Rev.  Stats.,  arts.  1972,  2062;  Stephens  v.  Herron,  99 
Texas,  63. 

D.  A.  Holman,  for  defendant  in  error. — The  standard  of  care  required 
of  railway  companies  is  ordinary  care;  but  the  degree,  or  quantunj  of 
<iare,  vigilance  and  prudence  required  of  them  and  of  operatives  of  dan- 
gerous machinery,  varies  according  to  the  danger  and  circumstances  of 
the  particular  case.  Railway  Co.  v.  Matulla,  79  Texas,  577;  Railway 
Co.  V.  Smith,  87  Texas,  348;  Railway  Co.  v.  Hewett,  67  Texas,  473; 
Railway  Co.  v.  Mechler,  87  Texas,  628;  Railway  Co.  v.  Gormly,  91 
Texas,  393;  Downs  on  Torts,  266;  Street  on  Personal  Injuries,  p.  100; 
-6  Cyc,  p.  592 ;  8  Am.  and  Eng.  Ency.  of  Law,  p.  390. 

Mr.  Chief  Justice  PHTIJilPS  delivered  the  opinion  of  the  court. 

The  action  was  by  William  Dickey  for  the  recovery  of  damages  be- 
•cause  of  personal  injuries  suffered  by  his  eight-year-old  son,  Maryland 
Dickey,  through  the  act  of  Ed  Moss,  an  engine  hostler  in  the  employ  of 
the  defendant  railway  company.  The  boy  was  scalded  by  steam  and 
hot  water  escaping  from  a  ho?e  in  an  engine  cab  where  he  was  at  the 
time,  the  engine  being  then  at  a  station  in  the  charge  of  Moss,  who  was 
preparing  it  for  a  rim.  The  hose  was  used  to  sprinkle  coal  in  the 
engine  tender.  It  was  connected  with  an  injector  by  means  of  a  valve. 
The  injector  was  used  to  refill  the  engine  boiler  with  water  from  the 
engine  tank.  When  the  valve  connecting  the  hose  with  the  injector 
was  closed,  no  water  or  steam  could  escape  through  the  hose.  Just  be- 
fore the  boy's  injury  Moss  had  been  loading  the  engine  tender  with  coal, 
and  had  used  the  hose  for  sprinkling  the  coal.  He  loaded  some  more 
coal  into  the  tender  and  then  proceeded  to  fill  the  engine  boiler  with 
water  by  turning  on  the  injector.  This  caused  steam  and  hot  water 
to  escape  from  the  hose  and  scald  the  boy,  the  valve  referred  to  being 
ihen  open.     Moss  testified  that  after  sprinkling  the  coal  with  the  hose, 
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he  closed  the  valve,  and  that  when  he  turned  on  the  injector  to  fill  the 
boiler  with  water  he  did  not  know  the  valve  was  open.  A  defense  of 
the  railway  company  was,  that  after  Moss  had  closed  the  valve  it  was 
opened,  without  Moss'  knowledge,  by  either  Maryland  Dickey  or  his 
brother,  who  was  also  upon  the  engine  with  him,  or  some  unknown 
person.  A  verdict  in  favor  of  the  plaintiff  was  returned  in  the  sum  of 
$750,  for  loss  of  the  bo/s  services,  extra  services  rendered  by  the 
plaintiff  and  his  wife  in  nursing  him,  and  for  medical  expenses  in- 
curred in  his  treatment. 

The  case  for  the  plaintiff  being  that  his  minor  son  was  upon  the 
engine  with  the  consent  of  the  defendant's  employee,  Moss, — then  in 
charge  of  the  engine,  the  duty  owing  by  the  defendant  under  such 
circumstances  was  the  use  by  Moss  of  ordinary  care  to  avoid  any  injury 
to  the  boy  while  he  was  upon  the  engine.  While  Moss,  in  his  use  of  the 
\iose  which  caused  the  injury,  was  under  the  obligation  of  using  the 
care  of  an  ordinarily  prudent  person  under  like  circumstances  to  pre- 
vent any  injury  to  the  boy  by  that  means,  this,  according  to  the  settled 
law,  marked  the  extent  of  his  duty.  Moss  having  testified,  as  already 
stated,  that  he  had  previously  closed  the  valve  which  connected  the  hose 
with  the  injector  and  that  when  he  turned  on  the  injector  to  fill  the 
boiler  he  did  not  know  the  valve  was  open,  if  the  jury  believed  his  tes- 
timony and  that  an  ordinarily  pinident  person  would,  under  the  same 
circumstances,  have  turned  on  the  injector  in  the  belief  that  no  harm 
would  result  to  the  boy  from  the  hose,  the  defendant  would  have  been 
entitled  to  be  acquitted  of  liability.  On  the  other  hand,  the  plaintiff 
would  have  been  entitled  to  have  the  issue  of  Moss'  negligence  resolved 
against  the  defendant  if  the  jury  believed  that  under  like  circumstances 
an  ordinarily  prudent  person  would  not  have  turned  on  the  injector 
at  the  time  without  positively  seeing  that  the  valve  connecting  the  hose 
with  the  injector  was  closed.  After,  in  the  second  paragraph  of  the 
charge,  defining  negligence  to  be  "the  failure  to  do  that  which  a  person 
of  ordinary  prudence  resting  under  legal  obligations  would  have  done 
under  the  particular  circumstances,  or  the  doing  of  that  which  such 
person  under  such  obligation  should  not  have  done  under  like  circum- 
stances; the  essence  of  the  fault  may  lie  in  the  omission  or  commission," 
the  court,  in  the  third  paragraph  of  the  charge,  gave  this  instruction 
to  the  jury: 

'TTou  are  further  instructed  that  the  law  requires  those  in  charge  of 
dangerous  machinery  to  use  great  care  and  prudence  in  operating  such 
machinery  as  to  avoid  damage  and  injury  to  the  persons  and  property 
of  other  people,  and  if  by  the  want  of  such  care  and  prudence  injury 
is  inflicted  upon  others  without  the  fault  of  such  others,  such  persons 
or  companies  operating  such  machinery  must  pay  for  such  injuries  or 
damages.'' 

In  the  fourth  paragraph  the  jury  were  told,  "if  the  defendant  dele- 
gates to  its  agents  or  employees  a  certain  work,  and  the  agent  or  em- 
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ployee  in  discharge  of  such  work  is  guilty  of  negligence,  as  in  the 
court's  charge  defined,  such  negligence  would  be  that  of  the  defendant, 
and  if  the  servant  of  a  railway  company  in  charge  of  an  engine  was 
negligent,  the  company  was  responsible  therefor/* 

No  attempt  was  made  in  the  charge  to  present,  as  the  predicate  for 
a  recovery  in  favor  of  the  plaintiff,  the  distinct  issue  of  negligence 
pleaded  in  the  petition,  that  is  to  apply  the  proper  rule  of  law  to  the 
particular  grounds  of  recovery  relied  on  in  the  petition  and  raised  by 
the  testimony,  in  respect  to  Moss'  turning  on  the  injector  with  the 
valve  connecting  the  hose  with  the  injector,  open;  but,  omitting  any 
instruction  of  that  character,  in  the  eighth  paragraph  the  jury  was 
told,  "if  you  find  for  the  plaintiff  under  the  instructions  heretofore 
given  you,  you  will  allow  him  such  damages^"  etc. 

The  instruction  embodied  in  the  third  paragraph  of  the  charge,  above 
quoted,  toi  the  effect  that  the  law  requires  those  in  charge  of  dangerous 
machinery  to  use  "great  care  and  prudence'*  in  operating  such  machinery, 
and  tliat  if  through  the  want  of  such  care  and  prudence  injuries  in- 
flicted upon  others  without  their  fault,  such  persons  or  companies  oper- 
ating such  machinery  must  pay  for  such  injuries  or  damages,  was  clearly 
an  erroneous  charge,  since  it  defined  the  measure  of  the  defendant's 
duty  to  be  greater  than  the  law  imposes.  It  was  in  manifest  contra- 
diction of  the  second  paragraph  of  the  charge  wherein,  in  substance,  the 
jury  was  told  that  the  exercise  of  ordinary  care  was  the  measure  of 
duty  under  which  it  rested.  Under  the  charge  as  a  whole  the  jury  was 
left  without  any  proper  direction  for  the  determination  of  the  question 
of  the  defendant's  negligence.  Looking  to  one  part  of  the  charge  they 
would  find  an  instruction  that  the  defendant's  employee.  Moss,  was 
negligent  if  he  failed  to  use  ordinary  care,  whereas  in  another  portion 
of  the  charge  was  the  instruction,  in  effect,  that  he  would  be  guilty  of 
negligence  if  he  failed  to  use  "great"  care  and  prudence  It  is  settled 
in  the  decisions  of  this  court,  having  been  announced  many  times,  that 
the  giving  of  a  contradictory  charge  does  not  correct  the  error  com- 
mitted by  the  court  in  another  part  of  the  .charge  upon  a  material  issue ; 
and  that  the  only  way  to  make  the  correction  is  to  withdraw  the  erro- 
neous instruction.  Missouri,  K.  &  T.  Ry.  Co.  v.  Rodgers,  89  Texas, 
675,  36  S.  W.,  243 ;  International  &  G:  N.  Ry.  Co.  v.  Welch,  86  Texas, 
203,  40  Am.  St.,  829,  24  S.  W.,  290;  Southern  Kansas  Ry.  Co.  v.  Sage, 
98  Texas,  438,  84  S.  W.,  814.  This  plainly  erroneous  instruction  re- . 
quires  a  reversal  of  the  judgment  if  it  was  properly  objected  to  by  the 
defendant  under  the  Act  of  the  Thirty- third  Legislature,  chapter  69, 
page  113,  in  relation  to  the  presentation  of  objections  to  the  court's 
charge,  so  as  to  make  the  error  reviewable  on  appeal.  The  Court  of 
Civil  Appeals  declined  to  consider  the  railway  company's  assignment  of 
error  in  respect  to  this  instruction,  as  well  as  all  other  assignments  of 
error  directed  at  the  court's  charge  because,  as  held  by  it,  no  proper 
bills  of  exception  were  reserved  thereto.  We  are  accordingly  called 
upon  to  construe  this  Act  in  connection  with  the  method  employed  by 
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the  defendant's  connsel  in  the  presentation  of  their  objections  to  the 
charge  in  the  trial  of  the  case. 

The  mere  refusal  of  the  Court  of  Civil  Appeals  to  consider  an  assign- 
ment of  error  for  reasons  deemed  by  it  suJBBcient  does  not  present  a 
question  of  substantive  law,  necessary  to  the  jurisdiction  of  this  court 
under  section  6  of  article  1521,  as  amended  by  the  Act  of  the  Thirty- 
third  Legislature,  chapter  55,  page  107,  defining  the  appellate  juris- 
diction of  the  Supreme  Court.  For  this  reason,  while  differing  from 
the  view  expressed  in  some  of  the  decisions  of  the  Courts  of  Civil  Ap- 
peal, that  by  the  Act  in  question  a  formal  bill  of  exception  is  required 
in  order  to  entitle  a  complaining  party  to  a  review  on  appeal  of  any 
particular  part  of  the  court's  general  charge,  we  have  customarily  de- 
clined to  assume  jurisdiction  of  cases  involving  the  construction  of  this 
Act  where  the  question  presented  to  us  was  the  mere  refusal  of  the 
Court  of  Civil  Appeals  to  consider  an  assignment  of  error  in  relation 
to  the  charge  because  of  the  failure,  according  to  its  view,  to  observe 
the  requirements  of  the  Act.  If,  however,  the  charge  upon  a  material 
issue  is  prejudicially  erroneous  and  the  Court  of  Civil  Appeals  has  im- 
properly refused  to  consider  the  assignment  of  error  touching  it,  a 
question  of  substantive  law  is  presented;  and,  in  cases  in  which  the 
jurisdiction  of  the  Court  of  Civil  Appeals  is  not  final,  is  entitled  t«> 
be  reviewed  here  on  writ  of  error. 

There  appears  in  the  transcript  a  document,  shown  to  have  been  a 
paper  filed  in  the  case  on  the  same  day  as  the  charge,  denominated 
^TDefcndanf s  Exceptions  to  the  Court's  General  Charge,'^  duly  signed 
by  the  attorneys  for  the  defendant.  It  contains  two  specific  objections 
or  exceptions  to  the  erroneous  paragraph  of  the  charge  to  which  atten- 
tion has  been  above  directed,  one  of  them  being  that  it  imposed  upon 
the  defendant  a  greater  measure  of  duty  than  required  by  law  and 
urging  that  under  no  phase  of  the  case  could  the  defendant  be  held 
under  a  greater  duty  than  the  exercise  of  ordinary  care.  In  the  tran- 
script it  is  immediately  followed  by  an  order  of  the  court,  also  of  the 
date  shown  by  the  file  mark  of  the  charge,  denominated  '*Order  of  the 
Court  Overruling  Defendant's  Objections  to  Court's  Charge,^'  showing 
that  it  was  then  filed  and  duly  entered  in  the  minutes  of  the  court, 
as  follows: 

*^0n  this  day  came  on  to  be  heard  the  objections  and  the  exceptions 
of  the  defendant  to  the  court's  general  charge,  which  were  presented 
to  the  court  before  the  reading  of  his  charge  to  the  jury,  and  the  court 
having  heard  the  same  is  of  the  opinion  that  the  law  is  against  the 
said  objections  and  exceptions,  and  it  is  therefore  ordered  and  consid- 
ered by  the  court  that  the  same  be  and  the  same  aye  hereby  in  all 
things  overruled,  to  which  the  defendant  excepted.'^ 

It  thus  appears  from  the  record  of  the  case  that  before  the  charge 
of  the  court  was  read  to  the  jury  the  defendant's  attorneys  presented 
to  the  court  in  writing  the  specific  objection  to  the  erroneous  instruction 
raised  in  an  assignment  of  error  presented  to  the  Court  of  Civil  Appeals 
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which  it  declined  to  consider;  that  the  objection  was  duly  considered 
by  the  court,  and  by  order  of  the  court  made  at  the  time  and  duly 
-entered  in  the  minutes,  was  overruled,  to  which  action,  as  shown  by 
the  entry  of  the  order  in  the  minutes,  an  exception  was  duly  reserved 
by  the  defendant.  Was  this  a  substantial  compliance  with  the  Act  of 
the  Thirty-third  legislature,  entitling  the  defendant  to  a  review  of 
the  objection  to  the  charge  on  its  appeal?    We  think  it  was. 

This  Act  amends  article  1954,  chapter  12,  title  37;  articles  1970, 
1971,  1973,  and  1974  of  chapter  13,  title  37;  article  2061,  chapter  19, 
title  37,  and  adds  article  1984a  to  chapter  14,  title  37,  of  the  Revised 
Statutes  of  1911.  The  change  worked  in  article  1954  is  to  require  the 
reading  of  the  charge  and .  special  instructions  given  by  the  court  to 
the  jury  before  the  beginning  of  the  argument  instead  of  at  the  con- 
clusion of  the  argument  as  formerly  provided. 

Added  article  1984a  to  chapter  14  deals  with  the  submission  of 
special  issues.     It  is  unnecessary  to  notice  it  in  this  connection. 

Chapter  13,  title  37,  before  its  amendment  by  the  Act  and  under  the 
amendment,  con8ii»ted  and  now  consists  of  six  different  articles,  1970, 
1971,  1072,  1973,  1974,  and  1975.  Articles  1970  and  1971  dealt  only 
with  the  general  charge  of  the  court.  Article  1972  was  unamended  and 
-deals  also  with  the  general  charge  of  the  court.  As  amended  by  the 
Act,  articles  1970  and  1971,  with  the  exception  of  a  sin^e  reference 
to  the  subject  of  special  issues  in  article  1970  and  a  clause  in  article 
1971, — that  special  charges  shall  be  given  just  as  written,  still  deal 
only  with  the  general  charge  of  the  court.  Before  its  amendment, 
article  1970  merely  provided  for  the  giving  of  a  written  charge  by  the 
judge  to  the  jury  on  the  law  of  the  case  in  open  court,  unless  waived 
hy  the  parties.     As  amended,  it  provides: 

'T"n  all  civil  cases  the  judge  shall,  unless  the  same  be  expressly  waived 
by  the  parties  to  the  suit,  prepare  and  in  open  court  deliver  a  written 
chars:o  to  the  jury  on  the  law  of  the  case,  or  submit  issues  of  fact  to 
the  jurv  if  said  cause  is  submitted  to  the  jury  on  special  issue  of  faci 
at  the  time,  in  the  manner  and  subject  to  the  restrictions  hereafter  pro- 
vided, provided  that  failure  of  the  court  to  give  reasonable  time  to  the 
parties  or  their  attorneys  for  examination  of  the  charge  shall  be  review- 
able upon  repeal  (appeal)  upon  proper  exception.^' 

The  provisions  of  article  1971,  before  its  amendment,  in  substance, 
were,  that  the  char;/e  should  be  in  writing  and  signed  by  the  judge  and 
read  exactlv  ns  written;  that  the  judge  should  not  charge  or  comment 
on  the  weiffht  of  the  evidence;  that  he  should  so  frame  the  charge  as 
to  distinctlv  separate  the  questions  of  law  from  the  questions  of  fact; 
that  he  should  decide  on  and  instruct  the  jury  as  to  the  law  on  the 
facts,  and  should  submit  all  controverted  questions  of  fact  solely  to  the 
decision  of  the  jury.  As  amended,  with  some  parts  italicized,  the 
article  reads: 

*^he  charge  shall  be  in  writing  and  signed  by  the  judge;  after  the 
•evidence  has  been  concluded  the  charge  shall  be  submitted  to  the  re- 
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spective  parties  or  their  attorneys  for  inspection  and  a  reasonable  time 
given  them  in  which  to  examine  it  and  present  objections  thereto,  which 
objections  shall  in  every  instance  be  presented  to  the  court  before  the 
charge  is  read  to  the  jury,  and  all  objections  not  so  made  wnd  presented 
shall  be  considered  as  wo/ived;  before  the  argument  is  begun  the  judge 
shall  read  his  charge,  and  all  special  charges  given  by  him  to  the  jury 
m  the  precise  words  in  which  they  were  written;  he  shall  not  charge 
or  comment  on  the  weight  of  evidence;  he  shall  so  frame  the  charge 
as  to  distinctly  separate  the  questions  of  law  from  the  questions  of  fact ; 
he  shall  decide  on  and  instruct  the  jury  as  to  the  law  arising  on  the 
facts,  and  shall  submit  all  controverted  questions  of  fact  only  to  the 
decision  of  the  jury/' 

Article  1972  was  not  expressly  repealed  by  the  Act,  nor,  as  stated, 
was  it  in  anywise  amended.     It  reads: 

*^Such  charge  shall  be  filed  by  the  clerk  and  shall  constitute  a  part 
of  the  record  of  the  cause,  and  shall  be  regarded  as  excepted  to,  and 
subject  to  revision  for  errors  therein,  without  the  necessity  of  tahing^ 
any  bill  of  exception  thereto." 

Without  immediate  reference  to  amended  articles  1973  and  1974  of 
chapter  13,  and  amended  article  2061  of  chapter  19,  which  will  be  later 
noticed,  the  effect  of  amended  article  1971  and  unamended  article  1972,. 
in  relation  to  the  general  charge  of  the  court,  when  construed  together,, 
is  plainly  this: 

1.  At  the  conclusion  of  the  introduction  of  the  testimony  the  judge 
is  required  to  submit  the  charge  to  the  respective  parties  or  their  at- 
torneys for  their  examination  and  the  presentation  of  objections  to  it. 
A  reasonable  time  must  be  given  them  for  this  purpose.  Objections  to- 
the  charge  shall  in  every  instance  be  presented  to  the  court  before  it 
is  read  to  the  jury.  All  objections  not  so  made  and  presented  shall  be 
considered  as  waived. 

2.  Since,  by  article  1972,  the  charge  is  made  a  part  of  the  record 
of  the  cause  and  is  to  be  regarded  as  excepted  to  and  subject  to  revision 
for  errors  without  the  necessity  of  taking  any  bill  of  exception  to  it, 
no  bill  of  exception  is  necessary  to  entitle  a  party  to  a  review  of  the 
errors  in  the  charge,  provided,  in  the  particular  complained  of,  it  waa 
objected  to  before  read  to  the  jury.  In  other  words,  construing  the 
two  articles  together,  the  change  worked  in  the  law  is  to  require  that 
for  errors  in  the  general  charge  to  be  reviewable  on  appeal  tiiey  must 
be  brought  to  the  court's  attention  before  the  charge  is  read  to  the 
jury;  otherwise  they  are  waived.  Since  in  the  passage  of  the  Act, 
article  1972  was  left  intact  by  the  Legislature,  though  it  amended  the 
two  articles  in  the  same  chapter  which  immediately  preceded  it  and 
the  two  succeeding  articles,  as  well,  it  is  evident,  we  think,  that,  in 
respect  to  the  general  charge,  the  concern  of  the  Legislature  was  not 
directed  to  the  subject  of  bills  of  exception.  It  is  difficult  to  credit  it 
with  the  purpose  to  change  the  law  upon  the  subject  of  the  general 
charge  being  regarded  as  "excepted  to''  without  the  necessity  of  any  bill 
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being  reserved,  when  it  is  seen  that  by  the  amendatory  Act  it  left  article 
1972  untouched.  As  revealed  by  the  terms  of  the  amendatory  Act,  the 
larger  purpose  of  the  Legislature,  in  relation  to  the  general  charge,  was 
to  give  the  trial  judge  an  opportunity  to  correct  any  errors  in  his 
charge  before  giving  it  to  the  jury,  so  as  to  avoid  new  trials  or  reversals 
on  that  account.  To  accomplish  this  purpose,  the  method  devised  was 
the  requirement  of  amended  article  1971,  that  all  objections  to  the 
charge  shall  be  presented  to  the  court  before  it  ifi  read  to  the  jury,  upwi 
the  penalty  of  a  waiver  of  the  error.  In  its  dealing  with  the  general 
charge,  the  amendatory  Act  here  stopped,  leaving,  so  far  as  disclosed 
by  its  express  terms,  article*  1972  still  in  full  force,  with  its  distinct 
provision  that  the  general  charge  ^'shall  be  regarded  as  excepted  to  and 
subject  to  revision  for  errors  therein,  without  the  necessity  of  taking 
any  bill  of  exception  thereto."  The  three  articles,  that  is,  amended 
articles  1970  and  1971  and  unamended  article  1972,  in  our  opinion 
simply  mean  that  in  order  to  obtain  a  review  of  the  general  charge  of 
the  court  on  the  appeal  because  of  any  error  therein,  an  objection  to  the 
charge  in  the  particular  complained  of  must  be  presented  to  the  trial 
judge  before  the  charge  is  read  to  the  jury,  and  that  when  such  objec- 
tion is  so  made,  it  is  the  right  of  the  complaining  party  to  have  the 
error  considered  by  the  appellate  court,  without  the  necessity  of  going 
through  the  formal  procedure  of  reserving  a  bill  of  exception  to  the 
charge,  inasmuch  as  article  1972  left  unamended  by  the  Act,  distinctly 
provides  that  no  bill  of  exception  to  the  charge  is  necessary  for  its 
revision  on  appeal  on  account  of  error. 

We  think  there  can  be  no  doubt  that  such  is  the  plain  effect  of  these 
articles,  unless  it  be  that  article  1972  was  repealed  by  implication  in 
consequence  of  the  amendment  by  the  Act  of  article  1974  of  chapter  13, 
or  the  amendment  of  article  2061  of  chapter  19.  That  question  is  im- 
portant and  will  now  be  considered. 

The  title  of  chapter  13  in  the  Revised  Statutes  is  "Charges  and  In- 
structions to  the  Jury."  The  title  and  the  body  of  the  chapter  plainly 
recognize  the  distinctio^  between  the  general  charge  of  the  court  and 
special  instructions  requested  by  the  parties.  As  already  stated,  the 
general  subject  of  articles  1970  and  1971,  before  their  amendment,  as 
well  as  that  of  article  1972,  was  the  general  charge  of  the  court.  This 
is  still  true  of  amended  articles  1970  and  1971.  The  chapter,  before 
the  amendatory  Act.  after  dealing  with  the  general  charge  in  these 
articles,  turned  to  special  instructions  requested  by  the  parties  as  a 
subject,  and  specifically  dealt  with  them  in  articles  1973  and  1974. 
These  two  latter  articles  before  the  amendatory  Act  read : 

"Art.  1973.  Either  party  may  present  to  the  judge,  in  writing,  such 
instructions  as  he  desires  to  be  given  to  the  jury;  and  the  judge  may  give 
such  instructions,  or  a  part  thereof,  or  he  may  refuse  to  give  them,  as 
he  may  see  proper,  and  he  shall  read  to  the  jury  such  of  them  as  he 
may  give." 

*'Art.  1974.     When  the  instructions  asked,  or  some  of  them,  are  re- 
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fused,  the  judge  shall  note  distinctly  which  of  them  he  gives  and  which 
he  refuses,  and  shall  subscribe  his  name  thereto;  and  such  instructions 
shall  be  filed  with  the  clerk,  and  shall  constitute  a  part  of  the  record 
of  the  cause,  subject  to  revision  for  error  without  the  necessity  of 
taking  any  bill  of  exception  thereto." 

The  change  worked  in  article  1973  by  the  amendment  is  to  add  to 
the  original  article  the  following  proviso: 

"Provided,  such  instructions  shall  be  prep$ired  and  presented  to  the 
court  and  submitted  to  opposing  counsel  for  examination  and  objection 
within  a  reasonable  time  after  the  charge  is  given  t©  the  parties  or  their 
attorneys  for  examination." 

It  is  apparent  that  the  addition  of  this  proviso  in  nowise  affects  the 
force  of  article  1972. 

Article  1974  under  the  amendatory  Act  reads : 

^^When  the  instructions  asked,  or  some  of  them,  are  refused,  the 
judge  shall  note  distinctly  which  of  them  he  has  given  and  which  he 
refused,  and  shall  subscribe  his  name  thereto,  and  such  instruction  shall 
be  filed  with  the  clerk  and  shall  constitute  a  part  of  the  record  of  the 
cause,  subject  to  revision  for  error." 

The  change  in  article  1974  effected  by  the  amendatory  Act  is  to  omit 
the  concluding  clause  of  the  original  article, — following  the  phrase, 
"subject  io  revision  for  error,"  namely,  "without  the  necessity  of  taking 
any  bill  of  exception  thereto."  This  indicates,  plainly,  an  intention 
to  make  an  important  change  in  the  law  with  respect  to  the  subject  of 
taking  bills  of  exception  to  special  charges  in  order  to  obtain  their 
review  on  appeal.  It  reveals  very  clearly,  we  think,  a  purpose  to  here- 
after require  the  reserving  of  a  bill  of  exception  to  the  action  of  the 
court  on  special  instructions  as  necessary  to  its  revision  on  appeal.  But 
inasmuch  as  both  the  original  article  and  the  amended  article  relate, 
not  to  the  general  charge  of  the  court,  but  specifically  to  special  instruc- 
tions requested  by  parties,  it  is  evident,  we  think,  that  this  change  in 
article  1974  does  not  repeal  or  impair  the  force  of  article  1972.  The 
established  rule  is  that  repeals  by  implication  are  not  favored,  and  will 
not  be  indulged  unless  the  two  statutes  are  in  irreconcilable  confiict. 
Since  these  two  statutes  deal  with  different  subjects,  as  distinctly  recog- 
nized in  their  terms,  no  confiict  between  them  is  presented. 

Article  2061  of  chapter  19,  before  its  amendment  by  this  Act,  read: 

*The  ruling  of  the  court  in  the  giving,  refusing  or  qualifying  of 
instructions  to  the  jury  shall  be  regarded  as  excepted  to  in  all  cases." 

It  is  plain  to  us  that  this  article  related,  not  to  the  general  charge 
of  the  court,  but  only  to  special  instructions  requested  by  the  parties. 
It  is  to  be  noted  that  not  only  is  the  term,  "instructions,"  used  in  the 
article,  whereas  elsewhere  in  the  statutes  the  term  "charge"  is  used 
wherever  the  general  charge  of  the  court  is  intended  and  the  distinction 
between  ffee  general  charge  and  special  instructions  is  plainly  recog- 
nized, but,  in  addition,  the  subject  of  the  article  is  "the  giving,  refvMng 
or  qtuilifying"  of  "instructions,"    These  are  proper  terms  with  refer- 


Digitized  by  VjOOQIC 


136  Texas  Supreme  Court  Reports,  Vol.  108.  [June, 

ence  to  the  action  of  the  trial  court  in  the  matter  of  special  instructions, 
but  they  are  altogether  inappropriate  terms  as  applied  to  the  action 
of  the  trial  couri:  in  respect  to  the  general  charge  of  the  couri:.  For 
instance,  to  conceive  "the  refusing*'  of  the  general  charge  of  the  court 
is  difficult.  Added  force  is  given  to  the  view  that  this  article  related, 
and,  as  amended,  still  relates  to  only  special  instructions  by  the  fact 
that  the  same  rule  embodied  in  the  article  had  been,  as  applied  to  the 
general  charge,  already  expressed  in  article  1972,  and  is  the  specific 
subject  of  the  latter  article ;  and  it  vrould  hardly  be  necessary,  therefore, 
to  repeat  it  in  article  2061.  We  are  of  opinion,  therefore,  that  article 
2061,  before  its  amendment,  applied  only  to  special  instructions,  and, 
as  amended,  applies  only  to  them. 

As  amended  by  the  Act,  article  2061  now  reads: 

"The  ruling  of  the  court  in  the  giving,  refusing  or  qualifying  of  in- 
structions to  the  jury  shall  be  regarded  as  approved  unless  excepted  to 
as  provijJed  for  in  the  foregoing  articles.'^ 

The  phrase,  "the  foregoing  articles,'^  very  clearly  relates,  we  think, 
to  the  articles  which  would  and  do  precede  it  in  chapter  19,  giving 
amended  ariicle  2061  its  proper  place  in  that  chapter.  Article  2058, 
one  of  the  articles  of  chapter  19,  requires  that  "whenever  in  the  progress 
of  a  cause,  either  party  is  dissatisfied  with  any  ruling,  opinion  or  other 
action  of  the  court,  he  may  except  thereto  at  the  time  the  same  is  made 
or  announced,  and  at  his  request  time  shall  be  given  to  embody  such 
exception  in  a  written  bill."  The  effect,  therefore,  of  amended  article 
2061  is  to  require  the  taking  of  a  written  bill  of  exception  to  the 
giving  or  refusing  of  a  special  instruction  in  order  to  have  a  revision 
of  the  court's  action  on  the  appeal. 

Article  2062  was  not  expressly  repealed  by  the  amendatory  Act,  nor 
was  it  amended.    It  reads:  » 

'^Where  the  ruling  or  other  action  of  the  court  appears  otherwise  of 
record,  no  bill  of  exception  shall  be  necessary  to  reserve  an  exception 
thereto.'* 

As  applied  to  special  instructions,  article  2062  is  in  plain  conflict 
with  amended  article  2061,  above  quoted,  and,  as  related  to  special 
instructions,  it  was  by  implication  repealed  by  the  amendment  to  article 
2061.  But,  as  already  indicated,  there  is  not  any  conflict  between 
article  1972  of  chapter  13  and  amended  article  2061,  since  the  former 
deals  with  the  general  charge  and  the  latter  with  special  instructions; 
and  accordingly  article  1972  was  not  affected  by  the  amendment  of 
article  2061. 

The  amendatory  Act  is  silent  with  respect  to  the  manner  in  which 
it  is  to  be  evidenced  of  record  what  objections  were  made  to  the  general 
charge  of  the  court,  and  that  those  made  were  presented  to  the  court 
before  the  reading  of  the  charge  to  the  jury,  as  is  plainly  required  by 
amended  article  1971.  To  accomplish  the  purpose  of  the  amendatory 
Act  in  its  relation  to  the  general  charge  there  should,  of  course,  be 
some  authentic  record  that  the  objections  to  the  general  charge  urged 
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on  the  appeal  were  in  fact  presented  to  the  trial  court,  and  presented 
before  the  charge  was  read  to  the  jury.  We  think  a  filed  paper  in  the 
cause  setting  forth  the  objections,  with  some  due  authentication  of  the 
fact  that  they  were  presented  to  the  court,  and  before  the  reading  of 
the  charge  to  the  jury,  substantially  complies  with  the  requirement  of 
amended  article  1971.  In  this  case  the  record  distinctly  shows  wnat 
the  objections  to  the  general  charge  were  as  presented  by  the  attorneys 
for  the  defendant,  as  recited  and  set  forth  in  a  filed  paper  in  the  cause; 
and,  as  above  shown,  there  is  in  the  record  the  order  or  judgment  of 
the  court,  taken  from  the  minutes  of  the  court  and,  therefore,  neces- 
sarily approved  by  the  judge,  plainly  reciting  that  the  objections  to 
the  charge  were  piesented  to  the  court  before  the  reading  of  the  charge 
to  the  jury;  were  duly  considered,  and  were  overruled.  We  do  not 
think  there  could  be  a  more  reliable  authentication  of  record  presented 
that  the  objection  urged  on  the  appeal  to  the  erroneous  paragraph  of 
the  general  charge  above  noted  was  in  fact  made  as  required  by  amended 
article  1971;  and  the  assignment  of  error  in  relation  thereto  was  ac- 
cordingly entitled  to  be  considered.  It  has  been  duly  carried  forward 
and  presented  in  the  petition  for  writ  of  error,  and  we  have,  therefore, 
considered  it.  An  answer  to  the  petition  for  writ  of  error  having  been 
filed  by  the  defendant  in  error,  the  case  is  subject  to  decision  here. 

Because  of  the  erroneous  charge,  the  judgments  of  the  Court  of  Civil 
Appeals  and  the  District  Court  are  reversed  and  the  cause  remanded 
to  the  District  Court  for  another  trial. 

Reversed  and  remanded. 


Gulf,  Texas  &  Westebn  Railway  Company  v.  Maryland  Dickey. 

No.  2864.     Decided  June  7,  1916. 

1. — Objections  to  Charge — ^Blll  of  Exceptions. 

Where  appellant's  objections  to  the  general  charge  of  the  court  were  pre- 
sented in  writing  before  it  was  read  to  the  jury  and  an  order  entered  of  record 
showing  that  fact  and  that  the  objections  were  overruled,  errors  in  the  charge 
so  presented  may  be  ground  for  reversal  though  no  bill  of  exceptions  to  the 
charge  was  reserved  by  appellant.  Act  of  March  29,  1913  (Laws,  33d  Leg.,  ch. 
59,  p.  113),  construed,  and  rulings  in  Gulf,  T.  &  W.  Ry.  Co.  v.  Dickey,  ante  p.  126, 
followed.     (P.  139.) 

SS, — Negligence — ^Minor — Dangerous  Place. 

Where  a  child  of  eight  years  was  permitted  to  go  upon  a  locomotive  engine 
by  defendant's  hostler  in  charge  of  same,  and  there  injured  by  the  latter's  act 
in  turning  on  the  injector,  which,  being  then  connected  with  a  hose  pipe  used  in 
sprinkling  coal  threw  hot  water  and  steam  on  the  child,  a  charge  which  made 
defendant  liable  irrespective  of  negligence  in  the  act  of  turning  on  the  injector 
— equivalent  to  a  peremptory  instruction  to  find  for  plaintiff — was  erroneous 
unless  the  act  of  turning  on  the  injector  could  be  pronounced  negligence  in  law, 
which,  under  the  evidence  here  considered,  was  not  the  case.     (Pp.  139,  140.) 

Error  to  the  Court  of  Civil  Appeals,  Second  District,  in  an  appeal 
from  Baylor  County, 
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Maryland  Dickey,  by  next  friend,  sued  the  railway  company,  and 
Becovei-ed.  Defendant  appealed,  and  on  aflBrmance  obtained  writ  of 
error. 

Ben  B.  Cain,  Sparer  &  McClure,  and  J.  A.  Wheat,  for  plaintiff  in 
error. — The  charge  eliminates  the  doctrine  of  negligence  and  the  degree 
of  care  required  of  this  appellant  both  as  to  trespassers  and  licensees  as 
well  as  discovered  peril,  all  of  which  should  have  been  left  to  the  jury 
as  questions  of  fact  to  be  determined  by  them.  G.,  H.  &  S.  A.  Ey.  Co. 
T.  Davidson,  61  Texas,  204. 

D.  A,  Holman,  for  defendant  in  error. — The  uncontroverted  facts  as 
found  by  the  appellate  court  show  that  the  hostler.  Moss,  did  not  exer- 
cise that  degree  of  care  and  prudence  which  was  due  to  Maryland  Dickey 
and  such  negligence  as  warranted  the  verdict,  judgment  and  aflBrmance 
by  the  Court  of  Civil  Appeals.  Cook  v.  Navigation  Co.,  76  Texas,  355 ; 
Railway  Co.  v.  Brown,  11  Texas  Civ.  App.,  506;  Construction  Co.  v. 
Bostick,  80  S.  W.,  109;  Construction  Co.  v.  Bostick,  98  Texas,  239, 
83  S.  W.,  13;  Railway  Co.  v.  Morgan,  24  Texas  Civ.  App.,  61;  Railway 
Co.  V.  Leslie,  57  Texas,  87. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

This  is  a  companion  case  to  the  Gulf,  Texas  &  Western  Railway  Com- 
pany V.  William  Dickey,  this  day  decided,  and  is  the  action  by  Mary- 
land Dickey  against  the  railway  company  for  injuries  sustained  by  him 
under  the  circumstances  stated  in  the  opinion  filed  in  the  other  case, — 
that  being  the  action  brought  by  his  father,  the  issues  in  the  case  being 
substantially  identical  with  those  in  the  other  suit. 

In  submitting  the  case  for  the  plaintiff  the  trial  court  instructed  the 
jury  as  follows: 

"If  you  believe  from  the  evidence  that  Maryland  Dickey  went  into 
the  defendant's  engine  with  the  knowledge  and  by  permission  of  de- 
fendant's employees  in  charge  of  said  engine,  and  if  said  employees 
knew  the  tender  age  of  Maryland  Dickey  and  the  dangers  to  which  he 
was  exposed  in  going  on  said  engine,  and  failed  to  warn  him  of  such 
dangers  and  knowingly  permitted  him  to  go  upon  said  engine,  or  if 
you  believe  from  the  evidence  that  defendant's  employee  in  charge  of 
said  engine  saw  Maryland  Dickey  in  the  cab  of  said  engine,  in  con- 
nection with  his  tender  age,  and  failed  to  put  him  out  or  guard  him 
against  danger,  and  after  such  discovery  defendant's  employee  in  charge 
of  said  engine  turned  the  injector  and  caused  the  steam  and  hot  water 
to  pass  from  said  engine  and  burn  and  scald  said  Maryland  Dickey, 
then  the  defendant  would  be  liable  in  damages  for  his  injury,  if  any.'' 

In  aflBrming  the  judgment  in  the  plaintiff's  favor  as  rendered  by  the 
trial  court,  the  honorable  Court  of  Civil  Appeals  in  its  opinion  recog- 
nized this  to  be  virtually  a  peremptory  instruction  that  the  defendant 
was  liable,  but  declined  to  consider  the  defendant's  assignment  of  error 
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attacking  the  charge  because,  as  stated  in  the  opinion,  a  proper  bill  of 
exception  was  not  taken  to  it.  The  charge  was  objected  to  by  the  de- 
fendant through  its  attorneys  before  read  to  the  jury ;  the  objection  was 
considered  by  the  court  and  overruled,  all  as  appears  in  the  record 
from  the  defendant's  written  filed  objections  to  the  charge,  and  the  order 
or  judgment  of  the  court  taken  from  the  minutes,  distinctly  reciting 
the  fact  that  the  objection  was  made  before  the  charge  was  read  to  the 
jury'  and  was  overruled  by  the  court.  We  held  this  same  procedure 
to  be  a  substantial  compliance  with  the  Act  of  the  Thirty-third  Legis- 
lature, chapter  59,  page  113,  in  the  other  case,  in  relation  to  the  general 
charge  of  the  court,  and  are,  therefore,  of  opinion  that  the  defendant's 
assignment  of  error,  embodying  the  same  objection  presented  at  the 
trial,  was  entitled  to  be  considered. 

This  instruction  authoiizes  a  verdict  for  the  plaintiff,  wholly  without 
regard  to  whether  Moss'  turning  on  the  injector  while  Maryland  Dickey 
was  in  the  cab  of  the  engine  constituted  a  negligent  act.  It  can  not 
be  sustained  unless,  as  a  matter  of  law,  Moss^  act  constituted  negligence. 
As  is  stated  in  the  opinion  in  the  other  case,  Moss  turned  on  the  injector 
for  the  purpose  of  refilling  the  engine  boiler  with  water, — ^the  purpose, 
according  to  his  testimony,  for  which  the  injector  was  used,  and  in 
doing  this  it  was  that  the  hot  wat^r  or  steam  escaped  from  the  squirt 
hose  and  injured  young  Dickey.     This  is  a  portion  of  Moss'  testimony : 

''The  water  that  scalded  Maryland  Dickey  came  from  the  squirt  hose. 
I  caused  the  water  to  come  through  the  hose  by  putting  on  the  injector. 
Previous  to  the  time  I  turned  the  injector  I  had  been  coaling.  I  put 
on  the  injector  to  refill  the  boiler  with  water;  that  is  the  purpose  for 
which  the  injector  was  used.  When  I  sprinkled  the  coal  I  cut  off  the 
valve  leading  to  the  squirt  hose,  that  is,  the  valve  down  in  front  of  the 
boiler.  Then  I  cut  off  the  injector,  and  left  the  hose  in  the  gangway; 
the  gangway  is  the  passage  between  the  tender  and  the  fire  door,  just  on 
a  level.  I  got  in  and  out  of  the  engine  through  the  openings  on  the 
side;  the  gangway  is  the  flooring  that  leads  to  the  boiler,  where  the 
cab  comes  back  on  the  side;  that  valve  extends  out  something  like  24 
inches  from  the  bottom  of  the  floor.  When  I  discontinued  sprinkling, 
the  first  thing  I  did  was  to  turn  off  that  valve  to  the  squirt  hose;  then 
up  and  turned  off  the  injector;  and  after  that  I  went  into  my  coal 
car  to  finish  coaling.  When  I  came  in  there  and  turned  on  the  injector 
it  was  to  blow  out  the  boiler  or  mud  valve.  In  blowing  out  you  use 
both.  You  use  the  injector  on  while  you  are  blowing,  and  that  pumps 
water  into  the  boiler.  When  I  came  into  the  cab  and  tumM  on  the 
injector  Floyd  Bradley  and  Maryland  Dickey  were  sitting  on  the  seat 
box.  If  the  valve  to  the  squirt  hose  had  been  closed  there  would  have 
been  no  danger  of  the  accident  that  occurred.  I  did  not  know  or  have 
any  suspicion  that  the  valve  was  not  closed  when  I  turned  on  the  in- 
jector. When  the  hot  water  came  out  and  scalded  Maryland  Dickey 
I  was  in  the  gangway  directly  in  front  of  the  boiler.  The  water  come 
out  almost  in  a  second's  time  after  turning  on  the  injector.    I  had 
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stepped  down  from  the  deck,  possibly  a  little  higher  than  this  platform 
to  the  floor.  When  the  hot  water  came  I  grabbed  this  boy  and  threw 
him  out.  T  made  an  effort  to  cut  the  squire  hose  off,  first.  I  could 
not  find  it.  Then  I  grabbed  this  boy,  the  smaller  boy,  that  is,  Mary- 
land Dickey.  I  did  not  see  the  other  boy;  he  got  out  of  the  way,  and 
Maryland  Dickey  climbed  down  out  of  the  engine  himself;  after  I 
pulled  him  out  of  the  gangway,  he  climbed  down  and  went  home.  I 
picked  Maryland  Dickey  up  off  the  floor  in  front  of  the  seat  box.  I  got 
some  of  the  hot  water  in  my  gloves  and  in  my  shoes,  but  my  clothing 
must  have  been  too  thick,  I  guess.  I  had  on  a  suit  of  clothes  under  my 
overalls.     T  got  it  in  my  shoes  and  in  the  gauntlet  of  my  glove.'' 

Moss,  according  to  his  testimony,  did  not  make  an  examination  of  the 
valve  before  he  turned  on  the  injector,  but  he  stated  that  this  was  not 
customary.  At  another  place  in  his  testimony  he  reiterated  the  state- 
ment that  if  the  valve  was  closed,  the  boys  in  the  engine  cab  were  iv 
no  apparent  danger,  and  that  when  he  turned  on  the  injector  he  knew 
they  were  not  in  danger.  Under  his  testimony,  that  before  he  turned 
on  the  injector,  that  is,  after  discontinuing  his  sprinkling  of  the  coal, 
he  turned  off  the  valve  to  the  squirt  hose,  and  that  when  he  turned  on 
the  injector, — which  act  it  was  that  caused  the  steam  or  hot  wat^r  to 
come  through  the  hose,  *Tie  did  not  know  or  have  any  suspicion  that 
the  valve  was  not  closed,''  it  in  our  opinion  was  clearly  a  question  of  fact 
as  to  whether  his  act  was  a  negligent  one;  and  the  issue  of  negligence 
ought,  therefore,  to  have  been  submitted  to  the  jury.  Since  the  charge 
of  the  court  assumed  the  issue,  and  in  effect  instructed  the  verdict  for 
the  plaintiff,  the  judgment  must  be  reversed.  The  judgments  of  both 
courts  are,  tlierefore,  reversed  and  the  cause  remanded  to  the  District 
Court  for  further  trial. 

Reversed  and  remanded. 


Sam  S.  Beene  v.  Paul  Waples  et  al. 

No.  2S75.     Decided  June  24,  1916. 

1. — ^Primary  Election— ^Statutory  Construction. 

The  Act  of  August,  1913,  Laws,  33d  Leg.,  lat  Called  Session,  p.  101  (Sena- 
torial Primary  Election  Law)  being  on  a  cognate  subject  and  obviously  intended 
to  supplement  the  primary  election  law  of  1905  (Act  of  May,  1905,  Laws,  29tli 
Leg.,  1st  Called  Session,  p.  520)  thereby  completing  one  general  scheme  of  leg- 
islation upon  that  particular  subject,  the  two  statutes  should  be  read  and  con- 
strued together.     (Pp.  148,  149.) 

2. — Same — Expenses  of  Senatorial  Primaxy. 

Section  M  of  the  Senatorial  Primary  Election  Law  of  1913  (Laws,  33d  Leg., 
1st  Called  Session,  p.  109)  in  enacting  that  officers  of  such  election  should  be 
paid  "as  provided  by  law  for  holding  elections  in  other  cases,"  refers  to  the  en- 
actment in  the  Primary  Election  Law  governing  such  payment,  that  is  by  assess- 
ment against  the  candidates  by  the  county  executive  committee  of  the  party 
(Laws,  29th  Leg.,  1st  Called  Session,  p.  546,  sec.  111).  It  does  not  refer  to  the 
general  law  providing  for  payment  of  expenses  of  elections,  not  primaries,  which 
is  to  be  made  out  of  the  county  treasury  (Rev.  Stats.,  1911,  arts.  2295,  2296). 
(P.  149.) 
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8. — Same — Constitutional  Law. 

The  Senatorial  Primary  Election  Law  is  not  unconstitutional  as  devoting 
public  funds  to  the  purposes  of  a  political  party  (Waples  v.  Marrast,  108  Texas, 
6,  184  S.  W.,  180;  Const.,  art.  8,  sec.  3)  its  provisions  for  payment  of  the  ex- 
penses of  such  election,  properly  construed,  not  so  providing.     (Pp.  149,  150.) 

4. — Jurisdiction  of  Supreme  Court. 

Que^ions  of  law  coming  imder  neither  of  the  subdivisions  1  to  5  of  article 
1621,  Rev.  Stats.,  as  amended  by  the  Act  of  33d  Leg.,  ch.  66  (Laws,  1913,  p.  107), 
can  not  be  brought  before  the  Supreme  Court  by  certified  questions  from  the 
Court  of  Civil  Appeals.  Its  jurisdiction  to  correct  an  erroneous  declaration  of 
the  "substantive  law"  imder  subdivision  6  of  that  article  attaches  only  by  writ 
of  error.     (P.  160.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Tarrant  County. 

Baskin,  Dodge,  Buskin  <&  Eastus,  for  appellant. — ^The  senatorial  pri- 
mary law  appears  to  bear  no  relation  to  the  general  primaries,  as  re- 
lates to  the  election  oflBxjers  and  the  manner  of  their  payment.  In  sec- 
tion 7  it  is  provided:  ^^hen  the  law  with  reference  to  holding  sena- 
torial primaries  is  silent,  the  election  officers,  in  securing  supplies,  in 
conducting  the  election  and  making  returns,  and  in  canvassing  the  votes, 
shall  in  every  particular  follow  the  methods  provided  by  law  covering 
primary  elections  or  general  elections  held  for  the  purpose  of  electing 
or  nominating  State,  district,  county  and  precinct  ofiBcers.^' 

It  will  be  noted  that  the  methods  provided  in  that  section  relate  to 
securing  supplies,  conducting  the  election,  making  returns  and  canvass- 
ing the  votes,  and  make  no  reference  to  the  payment  of  the  officers  for 
holding  the  primaries.  Hence  it  is  apparent  that  section  7  of  the  sena- 
torial Act  does  not  confer  authority  to  assess  the  candidates  for  the 
payment  of  election  officers  for  holding  the  second  senatorial  primary. 
Section  3  of  said  senatorial  Act  provides:  "Every  law  regulating  or 
any  manner  governing  elections  or  the  holding  of  primaries  in  this 
State  shall  be  held  to  apply  to  each  and  every  election  or  nomination  of 
a  candidate  for  a  United  States  Senator  so  long  as  they  are  not  in 
conflict  with  the  Constitution  of  the  United  States  regulating  the  elec- 
tion of  United  States  Senators  or  the  provisions  of  this  Act" 

No  other  law  relating  to  the  holding  of  primaries  referred  to  in  said 
section  will  apply  to  the  matter  of  paying  the  election  officers  for  hold- 
ing the  second  primary,  because  it  is  provided  in  section  34  they  shall 
be  paid  as  provided  by  law  for  holding  elections  in  other  cases,  i.  e., 
out  of  the  public  funds. 

Section  34  of  the  senatorial  Act,  consistent  with  its  other  provisions, 
requires  (as  above  noted)  that  election  officers  shall  be  paid  as  provided 
by  law  for  holding  elections  in  other  cases,  and  thus  attempts  to  require 
payment.  That  this  section  of  the  Act  in  so  far  as  it  requires  or 
authorizes  payment  of  the  election  officers  out  of  the  public  funds  for 
the  purpose  of  conducting  a  second  senatorial  primary  for  party  pur- 
poses is  unconstitutional  and  void,  as  being  in  violation  of  section  3 
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of  article  8,  of  the  ConBtitutiin,  which  declares:  "Taxes  shall  be  levied 
and  collected  by  general  laws  and  for  public  purposes  only/^  was  in 
effect  held  in  the  recent  case  of  Waples  v.  Marrast,  184  S.  W.,  180. 
Appellant  further  says  that  said  senatorial  primary  Act  and  the 
articles  thereof  copied  in  his  petition  are  void: 

(a)  Because  contrary  to  section  3,  article  1,  of  the  Constitution, 
which  declares  that:  "All  free  men  when  they  form  a  social  compact 
have  equal  rights,  and  no  man  or  set  of  men  are  entitled  to  exclusive, 
special  emoluments  or  privileges  but  in  consideration  of  public  services.'* 

(b)  Because  in  violation  of  section  19,  article  1,  of  said  Constitu- 
tion, which  declares:  "No  citizen  of  this  State  shall  be  deprived  of 
.  .  .  privileges  or  immunities,  or  in  any  manner  disfranchised  except 
by  due  course  of  the  law  of  the  land/' 

The  proposed  action  of  the  defendant  committees  is  further  unlawful 
and  void  on  the  ground  that  such  collection  of  money  from  local  can- 
didates for  nominations  before  the  July  primaries  and  its  expenditure 
is,  by  the  terms  of  the  senatorial  Act,  made  unlawful  and  penal  both 
as  to  the  committees  making  and  disbursing  the  collection,  and  the 
candidates  making  the  payment,  as  a  reading  of  the  sections  of  the 
Act  set  out  in  appellant's  petition  will  fully  disclose. 

The  action  of  said  committees  is  further  unlawful  and  void  because 
by  the  terms  of  the  senatorial  Act  no  authority  exists  for  calling  a 
second  senatorial  primary  until  after  the  primary  to  be  held  July  22, 
1916,  and  it  is  ascertained  as  provided  by  said  Act  no  senatorial  can- 
didate has  received  a  majority  of  the  vote  polled  in  the  first  primary. 
The  action  of  the  defendant  committees,  and  particularly  the  county 
committee  in  threatening  to  make  the  assessment  against  plaintiff  be- 
fore the  Jvly  primary  is  held,  is,  therefore,  premature,  even  if  such 
assessment  might  at  any  time  be  lawfully  made,  which  it  is  not  believed 
can  be  done. 

Capps,  Cantey,  Hanger  &  Short  and  David  B.  Trammell,  for  appellees. 
— Statutes  in  pari  materia  should  be  considered  as  if  incorporated  into 
one  act,  and  construed  with  reference  to  each  other.  Conley  v.  Daugh- 
ters of  the  Eepublic,  106  Texas,  80,  156  S.  W.,  197,  157  S.  W.,  937; 
Houston  National  Exchange  Bank  v.  School  District  No.  25,  185  S.  W., 
589. 

As  the  Legislature  could  not  lawfully  provide  for  the  payment  of 
primary  election  officers  out  of  public  funds,  this  court  must  presume 
that  such  a  result  was  not  intended.  State  v.  Catlin,  84  Texas,  48,  53; 
Allen  V.  Texas  &  P.  Ky.  Co.,  100  Texas,  530,  531. 

Where  two  constructions  are  permissible,  that  upholding  the  validity 
of  an  Act  will  be  adopted.  Madden  v.  Hardy,  92  Texas,  613,  50  S.  W., 
926;  Allen  v.  Texas  &  P.  Ry.  Co.,  100  Texas,  530,  101  S.  W.,  792; 
State  V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  100  Texas,  153,  97  S.  W.,  71 ; 
Albertype  Co.  v.  Gust  Feist  Co.,  102  Texas,  219,  114  S,  W.,  791 ;  Im- 
perial ^Irrigation  Co.  v.  Jayne,  104  Texas,  395,  138  S.  W.,  575. 
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A  construction  which  would  lead  to  an  absurdity  in  the  operation  of 
the  statute  will  be  avoided,  if  possible.  Fenet  v.  McCuiston,  105  Texas, 
299,  147  S.  W.,  867;  Jaeobson  v."  Massachusetts,  197  U.  S.,  11,  49» 
L.  Ed.,  643,  655;  United  States  v.  Kirby,  7  Wall.,  482,  19  L.  Ed.,  278; 
Lau  Ow  Bew  v.  United  States,  144  U.  S.,  47,  36  L.  Ed.,  340,  344. 

Undoubtedly  the  Legislature  has  plenary  power  to  regulate  the  hold- 
ing of  primary  elections  for  the  selection  of  a  nominee  for  United  States 
Senator.  Waples  v.  Marrast,  108  Texas,  5,  184  S.  W.,  180;  Eiter  v. 
Douglas,  32  Nev.,  400,  109  Pac,  444. 

The  Legislature  could  properly  require  the  payment  of  the  expenses 
of  all  primaries  deemed  necessary  by  assessments  against  the  several 
candidates  thereat.  Montgomery  v.  Chelf,  118  Ky.,  766,  82  S.  W.,  388; 
Kenneweg  v.  Allegheny  County  Commissioners,  102  Md.,  119,  62  AtL, 
249;  State  v.  Brodigan,  143  Pac.  (Nev.),  238;  Socialist  Party  v.  Uhl, 
155  Cal.,  776,  103  Pac,  181 ;  State  v.  Nichols,  50  Wash.,  508,  97  Pac, 
728;  State  v.  Scott,  99  Minn.,  145,  108  N.  W.,  828;  Riter  v.  Douglas, 
32  Nov.,  400,  109  Pac,  444. 

It  was  within  the  power  of  the  Legislature  to  provide  a  fixed  amount 
which  might  be  assessed  against  candidates  for  United  States  Senator, 
and  to  require  candidates  for  district,  county  and  precinct  officers  to 
pay  pro  rata  the  remaining  expenses  of  all  primary  elections  deemed 
requisite  to  properly  ascertain  the  will  of  the  party,  in  view  of  the 
marked  dissimilarity  between  the  situation  of  the  candidates,  it  further 
appearing  that  the  fee  assessed  against  appellant  is  not  unreasonable. 
State  V.  Brodigan,  143  Pac  (Nev.),  238;  State  v.  Scott,  99  Minn., 
145,  108  N.  W.,  828;  Socialist  Party  v.  Uhl,  155  Cal.,  776,  103  Pac, 
181 ;  Montgomery  v.  Chelf,  118  Ky.,  766,  82  S.  W.,  388. 

The  right  of  the  Legi  slat  sure  in  enacting  a  law  to  make  a  reasonable 
classification  with  reference  to  any  subject  of  legislation  has  often  been 
upheld.  Waples  v.  Marrast,  108  Texas,  5,  184  S.  W.,  180;  South- 
western Tel.  &  Telep.  Co.- v.  City  of  Dallas,  174  S.  W.,  636;  Texas 
Company  v.  Stephens,  100  Texas,  628,  103  S.  W.,  481;  Bruce  v.  City 
of  Gainesville,  183  S.  W.,  41 ;  Auto  Transit  Co.  v.  City  of  Fort  Worth,. 
182  S.  W.,  685 ;  St.  John  v.  ^^ew  York,  201  U.  S.,  633,  50  L.  Ed.,  896,. 
5  Ann.  Cas.,  909 ;  Patsone  v.  Pennsylvania,  232  U.  S.,  138,  58  L.  Ed., 
539;  Lindsley  v.  National  Carbonic  Gas  Co.,  220  U.  S.,  61,  55  L.  Ed., 
369;  State  v.  Milwaukee  E.  R.  T.  Co.,  144  Wis.,  386,  129  N.  W.,  623; 
Lakeview  v.  Tate,  130  111.,  247,  22  N.  E.,  791. 

The  right  to  be  a  candidate  for  an  office  is  a  political,  and  not  a  civil, 
or  property  right.  Walls  v.  Brundidge,  109  Ark.,  250,  160  S.  W.,  230; 
Ann.  Cas.  1915c,  980,  and  authorities  cited. 

Even  the  right  to  vote  is  not  an  inherent  or  natural  right,  but  a 
right  conferred  by  the  State  or  body  politic     Savage  v.  Umphries,  118 
S.  W.,  193;  Solon  v.  State,  114  S.  W.,  349;  Watts  v.  State,  135  S.  W.,  . 
585;  Walls  v.  Brundidge,  109  Ark.,  250,  160  S.  W.,  230;  Ann.  Cas. 
1915c,  980,  and  authorities  cited. 

Even  if  it  should  be  held  that  there  is  no  law  authorizing  the  Tarrant 
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County  executive  committee  to  make  a  single  assessment  for  the  pur- 
pose of  meeting  the  expenses  of  both  primaries,  such  action  upon  the 
part  of  said  committee  is  not  prohibited,  and  is  a  reasonable  party  regu- 
lation adopted  in  the  exercise  of  the  authority  of  said  committees  as 
governing  bodies  of  the  Democratic  pari;y  of  the  State  of  Texas,  con- 
cerning its  internal  affairs,  over  which,  when  not  in  violation  of  express 
statutes,  the  courts  of  this  State  have  no  control;  and  the  agreed  fact 
that  appellant's  pari:  of  any  excess  of  funds  raised  by  such  assessment 
will  be  refunded  to  him  in  case  no  second  senatorial  primary  is  held, 
obviates  any  question  of  an  unreasonable,  oppressive  or  arbitrary  exer- 
cise of  the  power  reposed  by  the  said  Democratic  party  in  its  said  State 
and  county  executive  committees.  The  right  to  be  a  candidate  for  or 
to  be  elected  to  an  oflBce  is  a  political  and  not  a  civil  or  property  right 
Walls  V.  Bnindidge,  109  Ark.,  250,  160  S.  W.,  230;  Ann.  Cas.  1915c, 
980,  and  cases  cited.  Injunction  will  not  issue  to  control  political  pro- 
cedure. City  of  Dallas  v.  Consolidated  Street  Ey.  Co.,  105  Texas,  337; 
Watson  V.  Cochran,  171  S.  W.,  1067;  Lyle  &  Eiker  v.  Longan,  162 
S.  W.,  1156;  Walls  v.  Brundidge,  109  Ark.,  250,  160  S.  W.,  230;  Kump 
V.  McDonald,  61  S.  E.,  908 ;  Boggess  v.  Buxton,  69  S.  E.,  367 ;  Morrow 
V.  Wipf,  115  N.  W.,  1121;  State  v.  Larson,  101  N.  W.,  315;  in  re 
Ganlev,  154  N.  Y.  S.,  773;  in  re  Holle,  145  N.  Y.  S.,  388;  in  re  Fair- 
child,*  151  N.  Y.,  359,  45  N.  E.,  943;  15  Cyc,  330. 

Mr.  Justice  HAWKINS  delivered  the  opinion  of  the  court. 

Appellant  seeks  to  restrain,  by  injunction,  the  levy  of  an  assessment 
to  defray  expenses  of  a  second  senatorial  primary  election  under  Acts 
of  1913,  1  S.  S.,  chapter  39,  page  101,  known  as  the  Senatorial  Pri- 
mary Statute. 

The  issues  of  law  are  presented  here  upon  a  certificate  from  the  Court 
of  Civil  Appeals  for  the  Second  Supreme  Judicial  District,  which  dis- 
closes the  essential  facts  and  the  contentions-  of  the  parties,  and  states 
the  questions,  as  follows: 

^^Appellant  sued  appellees  in  the  District  Court  of  Tarrant  County, 
Texas,  averring  that  appellees  constituted,  respectively,  the  chairman 
and  members  of  the  State  Democratic  executive  committee,  and  the 
chairman  and  members  of  the  Tarrant  County  Democratic  executive 
committee;  that  appellant  was  a  candidate  for  Democratic  nomination 
for  justice  of  the  peace  of  precinct  No.  1,  place  No.  1,  of  Tarrant 
County,  Texas,  at  the  ensuing  July  primaries;  that  the  appellees  com- 
posing the  State  Democratic  executive  committee  had  instructed  the 
appellees  who  were  members  of  the  Tarrant  County  Democratic  execu- 
tive committee  to  assess  against  appellant  and  the  other  candidates  for 
district,  county  and  precinct  offices  at  said  July  primaries,  a  sufficient 
amount  to  defray  the  expenses  of  said  July  primaries,  and  as  well  also 
the  expense  of  a  second  senatorial  primary  in  Tarrant  County,  to  be 
held  on  August  26th  as  provided  by  chapter  39,  page  101,  General  Laws 
of  Texas,  passed  at  the  Special  Session  of  the  Thirty-third  Legislature; 


Digitized  by  VjOOQIC 


1916,}  Beene  v.  Waples  et  al.  145 

that  no  second  primary  had  ever  been  held  in  Tarrant  County,  but 
that  appellees  composing  the  Tarrant  County  Democratic  executive  com- 
mittee were  intending  to  comply  with  the  instructions  of  the  State 
-executive  committee,  and  were  threatening  to  assess  appellant  his  pro 
rata  part  of  the  expense  necessary  to  meet  said  second  senatorial  pri- 
mary. Appellant  further  averred  that  said  Senatorial  Primary  Act  was 
unconstitutional  for  various  reasons,  particularly  (a)  that  the  same  is 
-contrary  to  article  1,  section  3,  of  our  State  Constitution;  (b)  that  said 
Act  is  in  violation  of  article  1,  section  19,  of  our  State  Constitution; 
and  (c)  that  the  same  provides  for  the  payment  of  the  remuneration 
of  the  election  officers  out  of  the  public  funds  in  contravention  of  sec- 
tion 62  of  article  3,  and  section  3  of  article  8,  of  our  State  Constitu- 
tion, section  34  of  said  Act  being  likewise  attacked  on  the  ground  last 
mentioned.  Appellant  further  averred  that  by  virtue  of  the  provisions 
of  said  Act  he  was  prohibited  under  a  penalty  from  contributing  to 
the  expense  of  said  second  senatorial  primary,  and  that  the  State  and 
county  executive  committees  were  also  thereby  prohibited  from  making 
any  assessment  against  him  for  such  purpose.  That  unless  such  con- 
templated assessment  was  paid  by  appellant  the  county  executive  com- 
mittee would  refuse  to  allow  his  name  to  be  placed  upon  the  ballot  as 
a  candidate  for  the  office  above  mentioned.  Appellant  further  averred 
that  the  action  of  the  two  committees  in  making  an  assessment  for  said 
second  senatorial  primary  was  premature,  and  therefore  void,  in  that 
the  time  for  calling  said  second  senatorial  primary  had  not  arrived,  and 
it  was  not  known  whether  such  primary  would  be  necessary.  Appellants 
petition  contained  further  allegations  of  fact  substantially  as  contained 
in  the  agreed  statement  of  facts  hereinafter  set  forth,  and  he  prayed 
for  an  injunction  restraining  the  appellees,  and  each  of  them,  from 
assessing  or  attempting  to  assess  him  any  sum  of  money  to  be  used 
directly  or  indirectly  in  defraying  the  expenses  of  said  second  sena- 
torial primary,  and  also  prayed  for  general  relief. 

"Appellees  demurred  generally  to  the  sufficiency  of  appellant's  peti- 
tion, specially  demurring  on  the  ground  that  it  appeared  from  the  alle- 
gations thereof  that  the  sole  purpose  for  which  suit  was  brought  was 
to  restrain  appellees  from  performing  certain  acts  as  members  of  the 
State  and  county  Democratic  executive  committees,  without  prayer  for 
other  relief,  and  answered  substantially  that  they  composed,  respectively, 
the  State  and  Tarrant  County  Democratic  executive  committees;  that 
said  Democratic  party,  and  said  appellees  as  officials  thereof,  was  a 
collection  or  association  of  individuals  organized  solely  for  the  purpose 
of  furthering  the  principles  of  democracy  in  the  State  of  Texas;  that 
all  acts  complained  of  were  done  and  performed  by  them  as  officials 
of  said  party,  in  the  management,  control  and  determination  of  the  in- 
ternal affairs,  organization  and  procedure  of  said  Democratic  party, 
within  the  scope  of  their  duties  as  prescribed  by  the  members  of  the 
Democratic  party  of  this  State,  and  appellees  specially  pleaded  a  want 
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of  jurisdiction  in  the  District  Couri;  to  grant  appellant^s  prayer  for 
relief  and  thus  control  the  action  of  appellees  in  the  respects  com- 
plained of. 

"Appellee^  further  averred  that  they  were  informed  and  believe  that 
said  Senatorial  Primary  Act  was  valid  and  constitutional,  and  provided 
the  only  way  by  which  nominees  for  the  office  of  United  States  Senator 
might  legally  be  selected;  that  said  Act  imperatively  requires  a  second 
primary  in  the  event  no  candidate  for  the  nomination  for  such  office 
receives  a  majority  of  the  votes  cast  at  the  senatorial  primary  to  be 
held  July  22,  1916;  that  it  was  imperatively  necessary  for  the  good  of 
the  Democratic  party  to  properly  select  a  candidate  for  United  States 
Senator  to  be  elected  at  the  next  ensuing  general  election,  and  that  the 
acts  of  all  appellees  herein  were  in  an  endeavor  to  discharge  the  duties 
imposed  upon  them  as  officials  of  said  Democratic  party,  without  any 
intent  or  purpose  to  oppress  or  in  any  way  discriminate  against  any 
person  whomsoever. 

"It  was  further  averred,  and  the  agreed  facts  show,  that  there  are 
eight  candidates  for  the  Democratic  nomination  for  the  office  of  United 
States  Senator  from  this  State,  required  to  be  filled  at  the  next  ensuing 
general  election,  in  November  of  this  year,  and  in  the  opinion  of  ap- 
pellees, as  officials  of  said  party  as  aforesaid,  no  one  of  said  candidates 
will  secure  a  majority  of  the  ballots  cast  for  nominees  for  said  office 
at  the  general  primary  election  in  July  of  this  year,  and  that  such 
belief  was  the  basis  for  the  course  adopted  by  the  appellees. 

"Appellees  further  aver,  and  the  agreed  facts  also  show,  that  at  a 
meeting  of  said  State  executive  committee  held  at  Hillsboro,  April  7, 
1916,  a  resolution  was  passed  recommending  that  primary  elections  be 
held  for  the  nomination  of  all  officers,  including  United  States  Senators, 
on  July  22,  1916,  and  that  in  event  no  candidate  for  United  States 
Senator  received  a  majority  of  the  votes  cast  for  all  the  candidates  for 
such  office,  the  chairman  be  directed  to  call  a  second  senatorial  primary, 
at  which  only  the  names  of  the  two  highest  candidates  for  such  office 
should  be  submitted;  that  the  several  county  executive  committees  be 
directed  to  assess  the  district,  county  and  precinct  candidates,  and  col- 
lect from  them  the  necessary  funds  to  pay  the  expenses  of  both  said 
primaries,  etc.,  and  a  copy  of  such  resolution,  together  with  a  letter 
asking  the  co-operation  of  the  Tarrant  County  executive  committee,  was 
mailed  by  the  secretary  of  the  State  executive  committee  to  appellee 
W.  D.  Smith,  chairman  of  the  Tarrant  County  executive  committee. 

"The  agreed  facts  further  show  that  the  Tarrant  County  Democratic 
executive  committee  does  not  intend  to  hold  a  second  primary  for  the 
selection  of  nominees  for  such  county,  district  and  precinct  places  for 
which  no  candidate  receives  a  majority  vote  at  the  general  primary  on 
July  22,  1916,  but  intends  to  comply  with  the  resolution  and  request  of 
said  Democratic  executive  committee  and  assess  all  district,  precinct 
and  county  candidates  pro  rata  for  the  expense  necessary  to  hold  said 
second  senatorial  primary,  also  assessing  candidates  for  State  offices  the 
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amount  allowed  by  law;  that  the  amount  which  would  be  assessed 
against  candidates  for  the  oflBce  for  which  appellant  aspires,  for  the 
purpose  of  paying  the  expenses  of  the  July  primaries,  would  not  be 
greater  than  $30;  that  an  additional  sum  of  $10  would  be  assessed 
against  him  as  his  pro  rata  part  of  the  expenses  for  the  second  sena- 
torial primary,  but  that  said  county  Democratic  executive  committee 
would  refund  to  appellant  his  pro  rata  part  of  the  excess  of  the  total 
amount  realized  from  all  the  assessments,  over  and  above  the  expenses 
of  the  general  primary  election,  to  be  held  on  July  22,  1916,  in  the 
event  for  any  reason,  no  second  senatorial  primary  was  held.  It  fur- 
ther appears  from  the  agreed  statement  of  facts  that  the  emoluments  of 
the  office  of  justice  of  the  peace,  precinct  N"o.  1,  place  No.  1,  for  the 
ensuing  two  years  would  probably  amount  to  the  sum  of  $3000  per 
year,  and  that  appellant  had  six  opponents  in  his  race  for  nomination 
for  said  office. 

"The  case  was  submitted  to  the  trial  court  upon  an  agreed  statement 
of  facts  substantially  as  hereinabove  set  forth  (and  which  by  order  of 
this  court,  accompanies  this  certificate  as  a  part  hereof),  who  finally 
refused  any  relief  whatsoever  to  appellant,  from  which  judgment  this 
appeal  was  taken,  appellant  presenting  in  this  court  the  questions  herein- 
after certified. 

"In  view  of  the  gravity  of  the  questions  presented  by  this  record, 
the  importance  of  the  issues  in^plved,  and  of  an  early  and  final  deter- 
mination thereof,  all  parties  have  agreed  and  we  deem  it  advisable  to 
certify  unto  your  honors  for  decision,  the  following  questions,  viz : 

"(1)  Is  section  34  of  said  Act  above  referred  to  (General  Laws  1913, 
Special  Session,  chapter  39,  page  101),  unconstitutional? 

"(2)  If  the  preceding  question  be  answered  in  the  affirmative,  are 
the  remaining  provisions  of  said  law  affected  by  the  invalidity  of  said 
section  34,  or  is  said  Senatorial  Primary  Act  otherwise  subject  to  the 
constitutional  objections  urged  by  appellant? 

"(3)  If  section  34  should  be  held  invalid,  is  the  contemplated  action 
of  the  Tarrant  County  Democratic  executive  committee  in  assessing 
appellant  for  his  pro  rata  part  of  the  expense  of  holding  such  second 
senatorial  primary,  under  the  provisions  of  the  Act  above  referred  to, 
for  any  reason  illegal  ? 

"(4)  In  view  of  the  number  of  candidates  for  the  Democratic  nomi- 
nation for  the  office  of  United  States  Senator,  and  the  probability  of 
the  necessity  for  the  second  senatorial  primary,  can  the  contemplated 
assessment  against  the  appellant,  if  otherwise  valid,  be  made  at  this 
time,  under  the  stipulation  to  refund  the  excess  as  contained  in  the 
agreed  statement  of  facts  herein,  in  event  such  primary  be  not  held,  or 
is  such  assessment  premature  ?^^ 

Section  34  of  said  Act  of  1913  is  as  follows: 

"Sec.  34.  At  each  and  every  primary  held  for  the  nomination  of  a 
candidate  for  United  States  Senator,  the  election  shall  be  conducted 
by  the  duly  appointed  and  constituted  election  officers  of  the  several 
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polling  places  and  voting  precincts  throughout  the  State  who  shall  be 
paid  as  provided  by  law  for  holding  elections  in  other  cases/^ 

Said  provisions  of  our  State  Constitution  are  as  follows: 

^^AU  freemen,  when  they  form  a  social  compact,  have  equal  rights, 
and  no  man,  or  set  of  men,  is  entitled  to  exclusive  separate  public  emolu- 
ments, or  privileges,  but  in  consideration  of  public  service/^  Art.  1, 
sec.  3. 

^'No  citizen  of  this  State  shall  be  deprived  of  life,  liberty,  property, 
privileges  or  immunities,  or  in  any  manner  disfranchised,  except  by 
due  course  of  the  law  in  the  land."    Art.  1,  sec.  19. 

"The  Legislature  shall  have  no  power  to  authorize  any  county,  city, 
town  or  other  political  corporation  or  subdivision  of  the  State  to  lend 
its  credit  or  to  grant  public  money  or  thing  of  value  in  aid  of,  or  to 
any  individual,  association  or  corporation  whatsoever.  .  .  ."  Art. 
3,  sec.  52. 

'Taxes  shall  be  levied  and  collected  by  general  laws  and  for  public 
purposes  only."    Art.  8,  sec.  3. 

In  the  absence  of  constitutional  or  statutory  restrictions  upon  their 
duties  and  powers,  the  duly  existing  authorities  of  a  political  party, 
such  as  State  and  county  executive  committees,  in  accordance  with  par^ 
usage,  may  make  and  enforce  all  reasonable  regulations  relating  to 
nominations  within  such  party,  including  reasonable  assessments  aga'inst 
any  and  all  candidates  for  such  nominations. 

Our  State  Constitution  seems  silent  upon  that  subject.  The  amount 
of  the  assessment  involved  is  not  alleged  to  be  excessive,  and  it  does 
not  appear  to  be  unreasonable.  The  complaint,  and  the  certified  ques- 
tions, alike  relate,  solely,  to  the  validity,  operation  and  eflfect  of  said 
statute,  and,  especially,  of  said  section  34. 

Is  that  section  of  said  statute  unconstitutional?    We  think  it  is  not. 

Our  State  Legislature  saw  fit,  in  1905,  in  the  exercise  of  unquestion- 
able powers,  to  regulate  the  making  of  party  nominations  for  various 
State,  district,  county  and  precinct  oflBces,  and,  incidentally,  to  declare 
how  the  expenses  thereof  shall  be  defrayed.  Acts  1905,  1  S.  S.,  chapter 
11,  p.  520;  arts.  3084  et  seq.,  E.  S.,  1911. 

Likewise,  in  1913,  the  Legislature  undertook  to  regulate  the  making 
of  party  nominations  for  the  office  of  United  States  Senator  from  Texas, 
and,  incidentally,  to  prescribe  how  the  expenses  thereof  shall  be  de- 
frayed. Acts  1913, 1  S.  S.,  chapter  39,  p.  101 ;  Vernon's  Sayles'  Statutes, 
arts.  3174a  et  scq. 

Unlike  said  Act  of  1905  relating  to  primary  elections  generally,  said 
Act  of  1913  does  net  set  out.  specifically,  provisions  for  payment  of  pri- 
mary election  expenses  contemplated  by  the  Act,  but  does  declare,  in 
general  terras,  and  by  unmistakable  reference  to  pre-existing  laws,  how 
such  expenses  are  to  be  defrayed. 

Because  those  two  statutes  deal  with  the  one  general  subject  of  party 
primaries  for  the  making  of  party  nominations,  and  are,  therefore,  essen- 
tially cognate,  and  because,  obviously,  the  latter  was  intended  to  sup- 
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plement  the  former,  thereby  completing  one  general  scheme  of  legisla- 
tion upon  a  particular  subject,  and  because  the  latter  statute  presents 
strong  and  conclusive  intrinsic  evidence  of  a  legislative  purpose  and 
intent  that,  in  bo  far  as  their  phraseology  will  permit,  the  two  statutea 
are  to  be  treated,  construed,  applied  and  enforced  as  one,  we  regard 
it  as  too  plain  for  argument  that,  accordingly,  said  two  statutes  should 
be  read  and  construed  together.  Certainly  they  are  statutes  in  pari 
materia,  and  in  their  interpretation  the  settled  rules  of  statutory  con- 
struction which  are  applicable  in  such  instances  should  prevail.  Conley 
V.  Daughters  of  the  Republic,  106  Texas,  80,  156  S.  W.,  197,  157 
S.  W.,  937. 

If  section  34  should  be  construed  as  meaning  that  the  election  ofiBcers 
referred  to  therein  (by  which  are  meant,  we  think,  the  primary  election 
officers  provided  for  in  said  Act  of  1905),  are  to  be  paid,  for  their 
services,  out  of  public  funds,  such  provision  for  payment  is,  plainly, 
unconstitutional,  as  directing  a  misuse  of  public  funds.  Waples  v. 
Mariast,  108  Texas,  5,  184  S.  W.,  180,  recently  decided  by  this  court. 

But  if  section  34  is  to  be  construed  and  held  to  mean  that  such  elec- 
tion officers  are  to  be  paid  out  of  funds  provided  by  reasonable  assess- 
ments against  candidates  for  party  nominations,  in  all  respects  as  set 
forth  in  and  provided  by  said  Act  of  1905  in  its  relation  to  the  primary 
election  officers  referred  to  therein,  there  exists  no  conflict  whatever  be- 
tween said  section  34  and  any  other  provision  of  that  Constitution  or 
of  the  Constitution  of  the  United  States,  and  in  that  event,  section  34 
will  stand  as  a  valid  expression  of  legislative  will  and  authority. 

We  here  adopt,  as  sound,  said  latter  construction  of  said  section  34^ 
and  affirm  its  constitutionality. 

It  will  be  noted  that  the  above  quoted  section  34  of  the  senatorial 
primary  law  does  not  provide  that  the  expense  of  holding  senatorial 
primary  elections  shall  be  paid  out  of  public  funds.  Instead  of  con- 
taining any  such  declaration,  it  says  that  that  expense  shall  be  paid 
"flw  provided  hy  law  for  holding  elections  in  other  coises,"  As  provided 
by  what  law?  This  means  necessarily,  we  think,  the  general  primary 
law.  The  section  (section  34),  and  the  Act  of  1913,  of  which  it  is  a 
part,  do  not  deal  with  general  elections.  They  deal  with  only  primary 
elections  for  a  particular  purpose, — the  nomination  of  candidates  for 
United  States  Senator.  There  could  be  no  reasonable  warrant,  there- 
fore, for  looking  to  the  general  election  law  as  the  law  intended  by 
the  reference  in  said  section  34  in  its  relation  to  the  payment  of  ex- 
penses of  senatorial  primaries,  since  the  general  election  law  is  not  a 
law  upon  the  same  subject.  As  a  matter  of  reason,  if  there  be  a  gen- 
eral law  upon  the  same  general  subject,  that  is  the  law  to  be  looked 
to  as,  necessarily,  the  law  which  the  Legislature,  in  framing  section  34, 
intended  shall  govern  the  matter. 

We  have  the  general  primary  law  with  its  distinct  provision  for  the 
method  of  defraying  the  expenses  of  primary  elections,  and  resort  should, 
accordingly,  be  made  to  that  law  as  the  law  on  the  subject  intended  by 
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the  reference  in  section  34.  TJie  provision  of  the  general  primary  law — 
the  Act  of  ]  905 — ^is  for  the  payment  of  such  expenses,  not  out  of  public 
funds,  but  by  assessment  against  State,  district,  county,  and  precinct 
candidates. 

Our  concdusion  as  to  the  true  meaning  of  said  Act  of  1913,  and  par- 
ticularly as  to  the  legal  effect  of  section  34  thereof,  is  strengthened  and 
confirmed  by  the  unambiguous  provisions  of  a  preceding  section  thereof, 
as  follovrs: 

"Sec.  3.  Every  law  regulating  or  in  any  manner  governing  elections 
or  the  holding  of  primaries  in  this  State  rfiall  be  held  to  apply  to  each 
and  every  election  or  nomination  of  a  candidate  for  a  United  States 
Senator  so  long  as  they  are  not  in  conflict  with  the  Constitution  of 
the  United  States  or  of  any  law  or  statute  enacted  by  the  Congress  of 
the  United  States  regulating  the  election  of  United  States  Senators 
or  the  provisions  of  this  Act." 

Undoubtedly  that  adoption  by  reference  includes  all  applicable  pro- 
visions of  said  Act  of  1905  relating  to  payment  of  expenses  of  primary 
elections. 

Therefore,  we  answer  said  first  certified  question  negatively;  from 
which  it  follows  that  further  answers  to  the  second  and  third  questions 
are  unnecessary. 

Because  the  fourth  certified  question  is  one  of  "substantive  law," 
merely,  and  is  not^  embraced  by  any  of  the  first  five  subdivisions  of 
article  1521,  Revised  Statutes,  1911,  as  amended  by  Acts  of  1913, 
chapter  55,  page  107,  it  is  not  a  proper  question  for  certification,  and, 
inasmuch  as  this  cause  is  not  before  us  upon  an  application  for  a  writ 
of  error  under  subdivision  6  of  said  amended  article,  this  court  is  utterly 
destitute  of  present  jurisdiction  or  authority  over  that  issue  of  law; 
wherefore,  we  decline  to  answer  said  fourth  question.  Art.  1522,  R.  S. 
Upon  appeal  the  duty  of  passing  upon  such  questions  rests,  primarily, 
upon  the  Court  of  Civil  Appeals.  This  precise  point  was  expressly  so 
decided  by  this  court  in  First  State  Bank  of  Archer  City  v.  Power, 
106  Texas,  210,  163  S.  W.,  581. 


James  Coultress  v.  City  op  San  Antonio. 

No.  2743.     Decided  October  27,  1915— June  21,  1916. 

1. — MandaxnuB — Certified  <2ue8tioii — Conflict  of  Decisions. 

Mandamus  will  issue  from  the  Supreme  Ck)urt  to  require  a  Court  of  Civil 
Appeals  to  certify  to  it  questions  arising  in  a  case  reversed  and  remanded,  on 
the  ground  thai  its  decision  conflicts  with  those  of  other  Courts  of  Civil  Appeals, 
only  where  the  conflict  is  clear  and  the  duty  to  certify  correspondingly  plain. 
(P.  162.) 

2, — Same — ^What  Constitutes  Conflict. 

The  conflict  in  decisions  which  would  require  the  Court  of  Civil  Appeals  to 
certify  the  questicm  to  the  Supreme  Court  under  article  1623,  Rev.  Stats.,  1911, 
must  be  upon  a  question  of  law  actually  involved  and  determined,  and  such 
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that  one  decision  would  overrule  the  other  if  both  were  rendered  by  the  same 
court.  The  conflict  must  be  well  defined;  and  apparent  inconsistency  in  the 
principles  announced  or  in  the  application  of  recognized  principles  is  not  suffi- 
cient. The  rulings  must  be  so  far  upon  the  same  state  of  facts  that  the  decision 
in  one  case  is  necessarily  conclusive  of  the  decision  in  the  other.     (Pp.  153-156.) 

3. — Same — Cases  Discussed. 

The  rulings  of  the  Court  of  Civil  Appeals  for  the  Fourth  District  in  City 
of  San  Antonio  v.  Coultress,  169  S.  W.,  917,  and  those  of  the  Fifth  District  in 
City  of  Paris  v.  Cabiness  44  Texas  Civ.  App.,  587,  and  of  the  First  District  in 
City  of  Houston  v.  Alvers,  32  Texas  Civ.  App.,  70  (as  to  the  right  of  one  claim- 
ing to  be  lawfully  a  city  policeman  to  recover  the  emoluments  of  that  office  after 
an  attempted  removal  from  the  position  by  city  authorities,  which  was  alleged 
to  be  irregular  and  unlawful  under  the  charters  and  ordinances  of  the  respective 
cities),  are  analyzed  and  held  not  to  present  such  direct  conflict  as  to  justify 
the  issuance  of  mandamus  requiring  the  court  flrst  named  to  certify  the  ques- 
tions determined  by  it  to  the  Supreme  Court.     (Pp.  155-165.) 

ON    MOTION   FOB  BEHEABINO. 

4. — Mandamus — ^Practice — Behearing. 

On  motion  for  rehearing  in  the  Supreme  Court  of  an  application  for  man- 
damus to  require  the  Court  of  Civil  Appeals  to  certify  a  question  on  the  ground 
of  conflict  in  decisions,  the  court  will  not  consider  other  rulings  alleged  to  be 
in  conflict  but  not  made  a  ground  for  seeking  the  writ  in  the  original  applica- 
tion therefor.      (Pp.  166,  167.) 

5.— <3oiiflict  in  Bulingck 

Mandamus  will  not  issue  to  require  a  reversed  and  remanded  case  to  be 
oertifled  to  the  Supreme  Court  on  the  ground  of  conflict  of  its  rulings  with  pre- 
vious decisions  by  the  same  Court  of  Civil  Appeals.     (P.  167.) 

6. — Practice  in  Supreme  Court — ^Behearing. 

On  motion  for  rehearing  on  an  application  for  mandamus  refused  the  Su- 
preme Court  declined  to  consider  equities  of  the  applicant  arising  from  allega- 
tion of  fact  not  theretofore  made.     (P.  167.) 

Original  application  to  the  Supreme  Court  for  writ  of  mandamus 
requiring  the  Court  of  Civil  Appeals  to  certify  questions  on  the  ground 
of  conflict  in  decisions. 

D,  A.  McAsJcill,  Joseph  Ryan,  and  Theodore  E,  Simmang,  for  relator. 

Oeo.  R,  Gillette  and  Robert  0,  Harris,  for  respondents. 

Mr.  Justice  HAWKINS  delivered  the  opinions  of  the  court. 

This  action  grows  out  of  City  of  San  Antonio  v.  Coultress,  169  S.  W., 
1^18.  Therein  the  County  Court  for  Civil  Cases  rendered  judgment  in 
favor  of  Coultress,  but  the  Court  of  Civil  Appeals  for  the  Fourth 
Supreme  Judicial  District  reversed  that  judgment  and  rendered  judg- 
ment in  favor  of  the  city. 

Thereupon,  Coultress  filed  therein  an  application  for  a  writ  of  error, 
which  application  we  dismissed  for  want  of  jurisdiction,  pursuant  to 
the  views  of  a  majority  of  this  couri;  as  enunciated  in  Cole  v.  State 
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ex  rel.  Cobolini,  106  Texas,  472,  170  S.  W.,  1036,  the  ease  having  orig- 
inated in  a  county  court. 

Subsequently,  by  motion  in  said  Court  of  Civil  Appeals,  Coultresa 
sought  to  have  that  court  certify  to  this  court  certain  questions  of  law 
which,  said  motion  urged,  had  been  decided  differently  by  other  Courts 
of  Civil  Appeal  of  this  State ;  but  said  motion  was  overruled,  and  those 
questions  have  not  been  certified. 

Following  said  refusal  to  certify  relator  instituted  here  this  original 
proceeding  under  article  1623,  Revised  Statutes,  1911,  praying  for  a 
writ  of  mandamus  directed  to  said  Court  of  Civil  Appeals,  and  the 
justices  thereof,  requiring  them  to  certify,  for  our  determination,  those 
questions  which,  for  convenience,  may  be  divided,  as  follows: 

(1)  ^^hether  the  petition  in  this  case  is  good  on  general  demurrer.'^ 

(2)  "And,  if  appellee,  under  the  allegations  of  said  petition,  was 
an  officer  under  the  State  law,  charter  and  ordinance  of  the  City  of 
San  Antonio,  regularly  appointed  and  qualified.^^ 

(3)  *^And  the  further  question:  Whether,  under  the  allegations  of 
said  petition,  the  removal  of  appellee  (Coultress)  by  the  city  marshal, 
is  in  compliance  with  section  17  of  the  cit/s  charter — providing  that 
only  the  mayor  can  legally  so  remove,  and,  therefore,  if  it  is  material 
whether  appellee  was  an  officer  or  only  an  employee  or  servant  of  the 
city,  in  a  suit  for  recovery  of  salary,  so  long  as  he  was  not  removed  by 
the  mayor  in  accordance  with  said  section  17.*' 

As  grounds  for  mandamus  relator  alleges  that  said  decision  of  said 
Court  of  Civil  Appeals  in  the  Coultress  case  is  in  conflict  with  the 
decision  of  the  Court  of  Civil  Appeals  for  the  Fifth  District  in  City 
of  Paris  v.  Cabiness,  44  Texas  Civ.  App.,  587,  98  S.  W.,  925,  and  with 
the  decision  of  the  Court  of  Civil  Appeals  for  the  First  District  in 
City  of  Houston  v.  Albers,  32  Texas  Civ.  App.,  70,  73  S.  W.,  1085. 

The  City  of  San  Antonio  has  not  answered,  but  the  Chief  Justice  and 
the  Associate  Justices,  respondents,  answered,  jointly,  by  general  de- 
murrer and  special  exceptions,  and  by  general  and  special  denial  of  the 
existence  of  such  conflict  upon  any  question  of  law. 

It  is  well  settled,  under  our  decisions,  and  generally,  that  unless  the 
duty  is  plain  mandamus  will  not  lie.  Glasscock  v.  Commissioner,  3 
Texas,  51,  and  cases  cited :  Arberry  v.  Beavers,  6  Texas,  457,  55  Am. 
Dec,  791;  Durrett  v.  Crosby,  28  Texas,  688;  Tabor  v.  Commissioner, 
29  Texas,  508 ;  Texas  Mex.  Ry.  Co.  v.  Jarvis,  80  Texas,  456,  15  S.  W., 
1089;  Teat  v.  McGaughey,  85  Texas,  478,  22  S.  W.,  302;  DePoyster  v. 
Baker,  89  Texas,  155,  34  S.  W.,  106;  Erp  v.  Robison,  155  S.  W.,  180, 
decided  April  2,  1913,  not  yet  officially  reported  [106  Texas,  143]. 

Assuming,  in  favor  of  relator,  the  sufficiency  of  his  petition  for  man- 
damus, we  come  directly  to  the  vital  issue  as  to  whether,  within  the 
meaning  of  article  1623,  Revised  Statutes,  any  such  "conflict'^  really 
exists.  If  such  conflict  does  exist  mandamus  should  be  awarded;  other- 
wise the  writ  should  be  denied. 

Article  1623  is  as  follows: 
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^TVherever,  in  any  cause  at  any  time  pending  in  any  of  the  Courts 
of  Civil  Appeals  of  the  several  supreme  judicial  districts  of  the  State 
of  Texas,  any  one  of  said  courts  may  arrive  at  an  opinion  in  the  de- 
cision of  any  such  cause  that  may  be  in  conflict  with  the  opinion  hereto- 
fore rendered,  or  hereafter  rendered,  by  some  other  Court  of  Civil 
Appeals  in  this  State  on  any  question  of  law,  and  such  Court  of  Civil 
Appeals  refuses  to  concur  with  the  opinion  so  rendered  by  such  other 
Court  of  Civil  Appeals,  it  shall  be  the  duty  of  such  court  failing  to  con- 
cur with  the  opinion  in  conflict  with  the  opinion  so  arrived  at  by  such 
court,  through  its  clerk,  to  transmit  the  question  of  law,  duly  certified 
to,  involved  in  the  cause  wherein  said  conflict  of  opinion  has  arisen^ 
together  with  the  record  or  transcript  in  such  cause,  to  the  Supreme 
Court  of  the  State  of  Texas  for  adjudication  by  the  Supreme  Court/^ 

Whatever  difficulties  may  arise,  in  a  particular  instance,  in  applying 
this  article  of  the  statute,  we  regard  its  meaning  and  legal  effect  as 
plain  and  well  settled.  The  sole  duty  which  it  imposes  upon  a  Court 
of  Civil  Appeals  arises  only  when  a  decision  of  that  court  upon  a  ques- 
tion of  law,  actually  involved  in  a  cause  before  it,  is  in  direct  conflict 
with  the  decision  of  another  Court  of  Civil  Appeals  upon  that  very 
question  of  law,  arising  upon  an  issue  actually  involved  in  a  cause 
before  it, — the  test  being  whether  "one  would  operate  to  overrule  the 
other  in  case  they  w^e  both  rendered  by  the  same  court/^ 

As  long  ago  as  1896,  upon  an  application  for  a  writ  of  error,  in  con- 
struing article  941,  Eevised  Statutes,  1895,  afterward  article  1522, 
Revised  Statutes,  which  was  amended  by  Acts  1913,  page  107,  this 
court  said: 

^T.n  this  case  the  judgment  of  the  District  Court  was  reversed  and 
the  caxtse  remanded.  Although  the  cause  is  sent  back  with  instructions, 
the  decision  of  the  Court  of  Civil  Appeals  does  not  settle  the  case;  nor 
is  it  averred  in  the  petition  for  the  writ  of  error.  But  in  order  to 
show  jurisdiction  in  this  court  it  is  alleged  that  the  decision  of  the 
Court  of  Civil  Appeals  is  in  conflict  with  certain  decisions  of  this  court 
on  two  propositions  announced  in  the  opinion.  We  have  examined  the 
cases  cited  in  support  of  the  averment,  and,  while  we  find  that  there 
may  be  some  apparent  inconsistency  between  the  propositions  stated  in 
the  opinion  in  the  present  case  and  those  announced  in  the  cases  re- 
ferred to  in  the  petition,  we  think  that  the  present  case  is  distinguish- 
able from  either  of  those  cited,  and  that  there  is  not  that  well  defined 
conflict  between  them  which  is  necessary  to  give  this  court  jurisdiction 
of  a  remanded  cause.  Therefore,  the  application  is  dismissed  for  want 
of  jurisdiction/'    Bassett  v.  Sherrod,  90  Texas,  32,  36  S.  W.,  400. 

A  few  months  afterward,  in  passing  upon  an  application  for  writ 
of  error,  this  court  said: 

'TEt  is  sought  to  give  this  court  jurisdiction  of  the  application  under 
article  941,  Eevised  Statutes,  which  reads  as  follows: 

"^All  causes  shall  be  carried  up  to  the  Supreme  Court  by  writs  of 
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error  upon  final  judgment,  not  on  judgments  reversing  and  remanding 
causes,  except  in  the  following  cases,  towit:     .     .     . 

*^  '5.  Cases  in  which  a  Court  of  Civil  Appeals  overrules  its  own  de- 
cisions or  the  decision  of  another  Court  of  Civil  Appeals  or  of  the 
Supreme  Court/ 

"Under  this  statute  the  conflict  between  the  decision  of  the  court  in 
question  and  that  with  which  it  is  claimed  to  be  in  conflict  must  be  of 
such  a  nature  that  one  would  operate  to  overrule  the  other  in  case  they 
were  both  rendered  by  the  same  court.  In  other  words,  the  decisions 
must  be  based  practically  upon  the  same  state  of  facts  and  announce 
antagonistic  conclusions.  It  is  not  sufficient  to  give  jurisdiction  that 
a  Court  of  Civil  Appeals  may  have  misapplied  a  principle  of  law  an- 
nounced by  a  decision  of  another  Court  of  Civil  Appeals  or  of  this 
court.  In  the  two  cases  cited  as  being  in  conflict  with  the  decision  in 
the  present  case,  the  question  of  waiver  arose  upon  exceptions  to  plead- 
ing, and  in  the  course  of  the  opinion  a  general  proposition  was  laid 
down  upon  that  question  which  might  be  considered  in  the  case  pi^esented 
by  this  application,  but  the  facts  of  the  case  are  so  different  that  we 
do  not  consider  the  conflict  to  be  such  as  under  the  statute  gives  us 
jurisdiction  to  grant  a  writ  of  error.''  Sun  Mutual  Insurance  Co.  v. 
Roberts,  90  Texas,  78,  37  S.  W.,  311. 

We  think  that  the  same  rule  of  construction  should  be  applied  to 
said  article  1623.  And  in  1902,  some  five  years  after  the  two  decisions 
last  cited,  this  court  did  apply  to  that  statute  the  same  rule  of  con- 
struction which,  previously,  had  been  applied  in  the  two  cases  men- 
tioned, saying: 

"We  have  held  that  in  order  to  give  this  court  jurisdiction  of  a  re- 
versed and  remanded  case  on  the  ground  of  a  conflict  of  decisions,  there 
must  be  a  well  defined  conflict  (Bassett  v.  Sherrod,  90  Texas,  32) ; 
and  we  think  the  same  rule  should  apply  to  the  construction  of  the 
statute  which  requires  a  Court  of  Civil  Appeals  to  certify  a  question 
upon  which  its  opinion  conflicts  with  that  of  another  Court  of  Civil 
Appeals.''     McCurdy  v.  Conner,  95  Texas,  246,  66  S.  W.,  664. 

And  during  the  same  term  this  court  denied  a  petition  for  mandamus 
upon  the  ground  that  the  decision  of  the  Court  of  Civil  Appeals  for 
the  Fifth  District,  in  Kidd  v.  Truett,  County  Attorney,  to  the  effect 
that  an  election  on  prohibition  of  the  sale  of  intoxicating  liquors  could 
not  be  held  in  a  school  district  lying  partly  in  a  justice  precinct  in 
which  prohibitiwi  had  already  been  adopted  did  not  present  such  "con- 
flict" with  cert^  previous  decisions  of  another  Court  of  Civil  Appeals 
as  to  require  such  certification,  saying: 

"The  cases  relied  upon  by  the  relator  are  State  v.  Harvey  [11  Texas 
Civ.  App.,  691],  33  S.  W.,  885,  and  Adams  v.  Kelley  [17  Texas 
Civ.  App.,  479],  44  S.  W.,  530.  Both  decisions  were  by  the  Court  of 
Civil  Appeals  for  the  Second  Supreme  Judicial  District.  In  the  former 
it  was  held,  that  where  an  election  had  been  held  in  the  entire  county, 
and  as  a  result  thereof  prohibition  had  been  adopted,  another  election 
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in  a  precinct  of  the  county^  while  prohibition  was  still  in  force  in  the 
entire  county,  was  invalid.  In  the  latter  the  ruling  was  in  principle 
the  same.  There  it  was  held  that  after  an  election  under  the  local 
option  law  held  for  a  county  had  resulted  in  favor  of  prohibition,  the 
Commissioners  Court  could  not  be  compelled  to  order  an  election  for 
a  city  in  the  county,  although  the  result  of  the  county  election  had  not 
been  declared.  Clearly  the  decisions  in  these  two  cases^  and  the  de- 
cision of  the  Court  of  Civil  Appeals  for  the  Fifth  District,  were  upon 
very  different  questions.  Because  a  local  option  election  can  not  be 
held  in  a  subdivision  of  a  large  territory  in  which  prohibition  already 
exists,  is  no  conclusive  argument  against  the  validity  of  such  an  election 
in  a  certain  district  in  a  part  of  which  only  the  sale  of  intoxicating 
liquors  is  already  prohibited.  Where  the  decision  in  a  case  is  not  neces- 
sarily conclusive  of  the  decision  in  another,  there  can  be  no  conflict.*' 
Kidd  V.  Rainey,  95  Texas,  556,  68  S.  W.,  507. 

Again,  in  1908,  this  court  said: 

'^hen  one  court  decides  a  question  one  way,  and  another  court 
makes  a  contrary  ruling  upon  the  same  question,  there  is  a  conflict. 
Hence,  unless  the  question  be  the  same,  there  can  be  no  conflict.  But 
counsel  have  labored  in  argument  strenuously  to  show  that  the  prin- 
ciples announced  in  the  cases  cited  necessarily  lead  to  a  conclusion  ad- 
verse to  that  arrived  at  by  the  Court  of  Civil  Appeals  in  the  present 
case.  But  we  do  not  think  that  such  is  the  fact.  Besides  we  are  of 
opinion  that  the  conflict  must  be  upon  the  very  question  decided  and 
not  in  the  reasoning  by  which  the  conclusion  is  reached.''  McKay  v. 
Conner,  101  Texas,  313,  107  S.  W.,  45. 

See,  also.  Railway  Co.  v.  Willson,  101  Texas,  269,  106  S.  W.,  325; 
Texas  &  P.  Ry.  Co.  v.  Conner,  100  Texas,  407,  100  S.  W.,  367;  Welch 
V.  Weiss,  99  Texas,  356,  90  S.  W.,  160;  Elder  Dempster  &  Co.  v.  St. 
Louis  S.  W.  Ry.  Co.,  105  Texas,  628,  154  S.  W.,  977;  Booker-Jones 
Oil  Co.  V.  Refining  Co.,  132  S.  W.,  815. 

Applying  the  foregoing  established  principles,  which  so  long  and  so 
often  have  been  laid  down  by  this  court,  what,  if  any,  precise  question 
of  law  which  was  decided  in  the  Coultress  case  was  decided  differently 
in  the  Cabiness  case  or  in  the  Albers  case,  supra? 

Said  original  suit  of  Coultress  was  for  salary  Jind  allowance  for  a 
period  of  time  subsequent  to  his  attempted  discharge,  to  which  amounts 
he  claimed  to  be  entitled  as  a  de  jvxe  officer.  His  contention  through- 
out that  such  was  his  statuts  appears  to  be  based  upon  what  may  be 
treated  as  two  counts: 

1.  That  the  police  force,  embracing  the  office  of  patrolman,  or 
policeman,  was  duly  established  by  the  city  council,  by  ordinance,  in 
compliance  with  the  requirements  of  the  special  city  charter,  and  that 
he  was  duly  appointed  to  that  office,  took  the  oath,  gave  bond,  and 
entered  upon  the  discharge  of  the  duties  thereof. 

2.  That  after  his  discharge,  and  after  his  name  was  dropped  from 
the  payroll,  the  city  council  continued  to  make,  for  the  support  of  the 
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police  force  generally;  although  not  for  any  particular  oflSce  or  person, 
monthly  appropriations,  in  lump  sums,  of  various  amounts,  which  ap- 
propriations were  based  upon  the  pa3rroll8,  and  that,  about  one  month 
after  he  was  discharged  and  his  name  dropped  from  the  payroll,  the 
city  council  made  an  appropriation,  in  a  lump  sum,  to  pay  for  a  new 
uniform  for  each  member  of  the  police  depari;ment,  said  appropriation 
being  on  the  basis  of  $22.50  each  for  patrolmen,  or  policemen,  therein. 
His  petition  alleged  tender  of  his  services  from  and  after  his  discharge, 
although  he  did  not  thereafter  actually  serve  upon  the  force. 

The  following  extracts  give  the  gist  of  the  opinion  of  the  Court  of 
Civil  Appeals  in  that  case: 

'before  the  emoluments  of  an  office  may  be  recovered,  it  is  necessary 
that  the  claimant  therefor  should  show :  First,  that  the  office  has  been 
created  and  is  in  existence;  and,  second,  his  legal  right  thereto.  He 
must  show  that  he  is  an  officer  de  jure.     .     .     . 

"Ari;icle  II  of  the  chari;er  deals  with  the  powers  and  duties  of  the 
city  council,  and  the  first  section  thereunder  says,  in  pari;: 

"*Sec.  51.  The  city  council  .  .  .  shall  have  power,  by  ordi- 
nance :' 

"  *Sec.  65.     To  establish  a  police  force  and  regulate  the  same.    .    .    .* 

"  'Sec.  56.  To  create  any  office  or  agent  deemed  necessary  for  the 
good  government  and  interest  of  the  city.     .     .     / 

'TDum,  then,  back  to  section  20,  and  it  reads : 

"  'The  city  council  or  a  majority  thereof  may  act  by  resolution  in  all 
cases  except  where  an  ordinance  is  by  this  Act  required.     .     .     .' 

"  It  is  cleariy  stated  that  the  council  shall  have  power  by  ordinance 
to  establish  its  police  force.  That  means,  and  can  only  mean,  that  the 
council  has  that  power  when  exercised  in  the  manner  prescribed,  which 
is  by  ordinance.  Section  20,  giving  the  council  power  to  act  by  reso- 
lution in  all  cases  not  otherwise  required  to  be  done  by  ordinance,  must 
mean  that  where  an  ordinance  is  required  a  resolution  would  be  insuffi- 
cient. The  ordinance  of  the  council  of  date  March  2,  1903,  wherein 
it  was  ordained  that,  "the  police  force  of  the  City  of  San  Antonio  shall 
consist  of  one  chief  marshal  and  two  assistant  marshals,  one  police 
matron,  and  such  detectives  and  mounted  and  unmounted  patrolmen 
as  the  mayor  and  city  council  may  deem  necessary,'*  did  not  create  the 
office  of  patrolman  or  policeman.  .  .  .  The  only  limitation  is  such 
number  as  the  mayor  and  city  council  "may  deem  proper/*  The  only 
logical  result  or  inference  from  this  is  that  the  mayor  may  appoint, 
and  the  council,  by  a  simple  resolution  ratifying  the  same,  may  confirm, 
as  many  patrolmen  as  may  be  desired;  and  this  in  the  face  of  the 
charier  provision  that  it  shall  be  done  by  ordinance.*  '* 

In  the  opinion  overruling  Coultress*  motion  for  a  rehearing  that 
court  considered  the  contention  that  the  above  mentioned  ordinance  of 
March  2,  1903,  and  an  earlier  ordinance  which  provided  that  "the  police 
force  of  the  City  of  San  Antonio  will  consist  of  the  following  grades: 
City  marshal  (ex-officio  chief  of  police),  assistant  marshal  or  marshals 
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and  patrolmen/'  both  of  which  ordinances  were  continued  in  force  by 
the  special  charter  of  1903,  were  not  founded  upon  it,  but  upon  the 
cit/s  charter  of  1870,  and  upon  that  point  said: 

'^ut  these  ordinances  would  be  in  conflict  with  the  charter  of  1870, 
almost,  if  not  entirely,  as  much  as  with  the  present  charter  or  the 
charter  of  1903,"  because  it  found  that  the  charter  of  1870  likewise 
required  that  the  power  of  the  city  council  *^  establish,  regulate  and 
support  night  watch  and  police,  and  define  the  duties  thereof,"  should 
be  exercised  ^T)y  ordinance"  only. 

And  the  court  added :  "So,  whether  we  look  at  the  proposition  from 
the  standpoint  of  the  1870  charter  or  the  present  one,  there  is  prac- 
tically no  difference.  The  whole  matter  summed  up  is,  that  the  de- 
partment must  be  established  by  an  ordinance,  and  the  office  of  police- 
man can  not  be  created  by  resolution." 

In  passing  upon  what  we  treat  as  the  second  count  in  plaintiff's  peti- 
tion, relating  to  appropriations,  the  court,  in  its  original  opinion,  said : 

*^ut  the  charter  of  the  city  was  granted  for  the  public  good  and  the 
powers  of  the  council  are  defined  in  and  circumscribed  by  that  docu- 
ment. The  city  can  only  act  as  it  is  permitted  to  act  in  that  legislative 
grant.  That  instrument  says  that  the  council  shall  act  by  ordinance 
in  matters  of  this  kind  and  this  it  has  not  done.  The  doctrine  of 
estoppel  and  ratification  can  not  aid  that  which  never  had  a  legal 
existence." 

Briefly  stated,  the  material  holdings  6f  that  court  were: 

(1)  That  neither  the  police  force  nor  the  office  of  patrolman,  or 
policeman,  had  been  created  by  the  city  council,  ^%y  ordinance,"  in 
compliance  with  the  mandatory  requirements  of  the  city's  special  charter, 
and,  consequently,  Coultress'  appointment  as  patrolman,  or  policeman, 
made  by  the  mayor,  even  when  confirmed,  according  to  custom  in  that 
oity,  as  it  was,  by  the  city  council,  in  the  absence  of  a  valid  ordinance 
defining  and  limiting  the  number  of  patrolmen,  or  policemen,  was 
invalid ;  wherefore,  Coultress  was  never,  de  jure,  a  patrolman,  or  police- 
man, of  said  city,  and,  therefore,  was  not  entitled  to  recover  compensa- 
tion covering  salary  and  allowance  for  a  period  of  time  during  which 
he  was  not  actually  engaged  in  the  performance  of  the  duties  of  such 
patrolman,  or  policeman. 

(2)  The  fact  that,  after  Coultress  was  discharged  and  his  name 
dropped  from  the  payroll,  the  city  council  continued  to  make  monthly,  in 
lump  sums,  in  varying  amounts,  the  usual  appropriations  for  the  support 
of  the  police  department,  but  without  making  any  specific  appropriation 
for  him,  or  for  any  particular  office  or  person,  would  not  control  Coul- 
tress' status  or  establish  his  claim  for  compensation. 

Really,  the  principal  question  of  law  there  decided  was  this:  Was 
that  portion  of  the  ordinance  which  relates  to  patrolmen,  or  policemen, 
in  compliance  with  the  requirements  of  the  city  charter,  and,  therefore, 
valid  and  effectual  to  create  that  office,  although  it  failed  to  fix  the 
number  of  patrolmen,  or  policemen,  but  left  the  number  to  be  deter- 
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mined  otherwise  than  ^T)y  ordinance"?  And  that  part  of  the  decision 
goes  no  further  than  the  determination  of  the  legal  effect  or  suflBciency 
of  the  ordinance  for  that  purpose,  holding,  as  a  consequence  of  the 
decision  that  it  was  not  legally  suflB.eient  therefor,  that  Coultress  was 
not  a  de  jure  officer,  and,  therefore,  could  not  recover. 

It  is  true  that,  incidentally,  and  as  indicated  by  the  last  foregoing 
excerpt  from  its  original  opinion,  the  Court  of  Civil  Appeals  seems  to 
have  considered  and  treated  as  insufficient  to  support  Coultress'  cause 
of  action,  under  what  we  treat  as  his  second  count,  his  allegations  rela- 
tive to  appropriations;  but  upon  that  phase  of  the  case  it  should  be 
noted  and  remembered,  (a)  that  his  petition  in  the  trial  court,  as 
appears  froiii  the  record  before  us,  did  not  even  allege  that  his  name 
appeared  upon  any  of  the  payrolls  upon  which  such  appropriations  were 
made,  but,  on  the  contrary,  as  pointed  out  in  the  opinion  on  rehearing, 
did  allege  that  his  name  was  dropped  from  the  payrolls  at  date  of 
his  discharge,  and*(b)  that  said  holding  upon  said  second  count  was 
evidently  based  upon  the  finding  of  fact  set  out  in  the  original  opinion 
that  Coultress'  name  was  upon  the  payrolls  when  said  appropriations 
were  made,  and  that  after  said  finding  of  fact  was  corrected  on  rehear- 
ing that  court  seems  not  to  have  considered  that  phase  of  plaintiff's 
case  as  of  any  further  consequence,  making  no  reference  to  it  in  the 
opinion  on  motion  for  rehearing.  Under  these  circumstances,  it  seems 
that  there  is  little,  if  any,  necessity  for  further  considering  the  holding 
on  said  second  count  as  a  possible  basis  of  conflict,  even  if  it  be  treated 
as  fairly  embraced  by  said  question  2. 

An  essential  difference  between  the  decision  in  the  Coultress  case 
and  each  of  the  other  two  decisions  mentioned  by  relator  as  a  basis  of 
'^conflict"  lies  in  the  fact  that  neither  of  the  above  mentioned  issues 
or  holdings  in  the  Coultress  case, — one  relating  to  the  validity,  or  at 
least  the  sufficiency,  of  a  portion  of  a  particular  ordinance  affecting  the 
creation  of  the  office  when  tested  by  the  peculiar  provisions  of  a  par- 
ticular special  city  charter,  and  the  other  relating  to  the  effect  of  ap- 
propriations made  by  the  city  council  under  certain  peculiar  circum- 
stances,— was  involved  in  either  of  said  other  decisions.  It  seems 
clear,  therefore,  that  there  was  no  statutory  conflict  between  the  Coul- 
tress decision  and  either  of  the  other  decisions. 

And  here  it  seems  we  might  properly  suspend  consideration  of  the 
three  decisions  and  deny  the  writ  sought.  However,  we  consider  it 
advisable  to  consider  and  treat  further,  and  somewhat  in  detail,  the 
contentions  of  relator,  and  certain  phases  of  each  of  said  other  decisions. 

From  the  report  of  the  Cabiness  case,  it  appears  that  the  general 
demurrer  was  overruled  by  the  trial  court,  but  the  report  of  the  Albers 
case  does  not  state  what,  if  any,  action  was  taken  by  the  trial  court  on 
the  general  demurrer;  however,  we  will  assume  herein  that  in  each 
instance,  as  claimed  by  relator,  it  was  overruled.  On  appeal  of  the 
Cabiness  case  it  was  distinctly  held  that  the  trial  court  did  not  err  in 
overruling  it,  but  if  that  point  was  decided  on  appeal  in  the  Albers 
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case  that  fact  is  not  disclosed  by  the  report.  It  is  plain  that,  if  it  was 
not,  on  that  point  at  least  there  was  no  conflict  between  the  decision 
in  the  Coultress  case  and  that  in  the  Albers  case;  but  again  will  we 
assume  that  the  claim  of  relator  is  correct,  and  that  in  the  Albers  case, 
also,  it  was  held,  on  appeal,  that  the  trial  court  did  not  err  in  over- 
ruling the  general  demurrer. 

The  three  questions  will  be  considered  seriatim: 

First.  The  alleged  conflict  involved  in  question  (1),  above,  relates 
solely  to  the  sufficiency  of  the  petitions  when  tested  by  general  demurrer. 
Applied  in  comparing  the  Ooultress  decision  with  the  Cabiness  decision, 
that  question  relates  to  petitions  under  widely  variant  charter  provisions 
which,  in  each  case,  controlled  the  decision;  wherefore,  the  cases  pre- 
sented by  the  petitions  being  essentially  different,  the  opposite  holdings 
as  to  the  sufficiency  of  the  respective  petitions  on  the  issue  whether,  as 
a  consequence,  plaintiff  was  or  was  not  a  de  jure  officer,  can  not  fairly 
be  considered  a  statutory  "conflict.'^ 

The  charter  in  the  Coultress  case  was  one  of  which  by  its  terms  the 
courts  are  required  to  take  judicial  notice  and  was  pleaded  in  plaintiff's 
petition.  The  charter  in  the  Cabiness  case,  it  seems,  was  one  of  which 
the  courts  are  not  required  to  take  judicial  notice,  but  the  report  does 
not  state  that  it  was  not  specially  pleaded  in  plaintiff's  petition,  and 
does  show  that  the  defendant  pleaded  certain  sections  of  that  charter, 
and  that  both  the  trial  and  the  appellate  court  held  said  petition  good 
against  a  general  demurrer.  Under  these  circumstances,  we  feel  jus- 
tified in  assuming  herein,  as  we  do,  that,  along  with  plaintiff's  petition, 
the  Paris  charter  was  properly  considered  by  both  courts  in  the  Cabi- 
ness case,  as  the  San  Antonio  charter  undoubtedly  was  in  the  Coultress 
case. 

The  nature  of  the  petition  in  the  Coultress  case  we  have  sufficiently 
indicated.  In  the  Cabiness  case,  as  in  the  Coultress  case,  the  suit  was, 
indeed,  by  one  claiming  to  be  a  policeman  de  jure,  for  compensation 
for  a  period  of  time  subsequent  to  his  attempted  discharge,  and  there, 
as  in  the  Coultress  case,  the  principal  question  of  law  involved  was  as 
to  whether  plaintiff  had  ever  become  a  policeman  de  jure;  but  there 
that  issue  hung,  not,  as  in  the  Coultress  case,  upon  the  sufficiency  or 
insufficiency  of  an  ordinance  under  the  terms  of  a  special  charter  re- 
quiring that  the  establishment  of  the 'police  force  by  the  city  should 
be  '%y  ordinance,"  but  upon  the  construction  to  be  given  to  a  pro- 
vision of  a  different  charter,  which  might  justly  be  construed  and 
treated  as  creating  the  office  of  policeman  and  which  expressly  con- 
ferred upon  the  city  council  power  and  authority  "to  appoint  watchmen 
and  policemen,  and  prescribe  their  duties  and  powers  and  compensa- 
tion," without  expressly  providing  that  such  powers  should  be  exercised 
by  ordinance, — which  quoted  provision  was  held  to  be  self-executing, 
requiring  no  resolution  or  ordinance  of  the  city  council  to  make  it 
effective ;  from  which  analysis  it  clearly  appears  that  the  common  ques- 
tion as  to  whether  plaintiff  ever  became  an  officer  de  jure  depended,  in 
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the  respective  cases,  upon  esisentially  different  facts;  in  consequence  of 
which  difference  the  decisions  in  those  cases  upon  that  point,  although 
announcing  diametrically  opposite  conclusions  as  to  the  sufficiency  of 
otherwise  substantially  similar  petitions,  do  not  present  a  "conflict'^ 
within  contemplation  of  said  article  1623. 

Turning,  under  question  1,  to  the  Albers  case,  we  find: 

The  opinion  in  that  case  embodies  no  specific  holding  as  to  the 
sufficiency  or  effectiveness  of  any  ordinance  creating  or  attempting  to 
create  the  office  of  policeman  of  the  City  of  Houston.  Nothing  in  the 
report  of  the  case  indicates  that  it  was  therein  contended  that  any  ordi- 
nance failed  to  comply  with  charter  requirements.  The  decision  therein 
justly  may  be  said  to  have  assumed  the  legal  existence  of  that  office, 
and,  evidently,  it  was  merely  as  a  logical  consequence  of  that  assump- 
tion that  it  was  held  that,  under  the  plaintiff^s  allegations,  his  tenure 
of  office  was  valid,  entitling  him  as  a  tfo  jitre  officer  to  his  full  term, 
which,  upon  a  construction  of  the  charter  and  the  applicable  provisions 
of  our  State  Constitution,  was  held  to  be  "during  efficient  service  and 
good  behavior,  for  two  years,'*  and  no  longer ;  and  it  seems  to  have  been 
in  consequence  of  that  latter  holding,  coupled  with  the  fact  that  "there 
was  neither  allegation  nor  proof  that  he  was  ever  reappointed  to  such 
office*'  that  it  was  held  that  with,  the  expiration  of  that  original  term 
Albers  ceased  to  be  a  policeman  de  jure,  and  that  thereupon  the  lia- 
bility of  the  city  for  his  salary  as  such  de  jure  officer  terminated. 

And,  under  the  facts  of  that  case,  as  disclosed  by  said  opinion,  Albers 
having  been  paid  in  full  for  all  services  rendered  during  said  two  years 
and  afterwards  down  to  date  of  his  discharge,  it  was  really  immaterial, 
on  appeal,  whether  Albers,  during  that  period,  had  been  an  officer  de  jure 
or  an  officer  de  facto;  and  inasmuch  as  he  had  not  been  reappointed 
after  the  expiration  of  his  original  term,  it  was  likewise  immaterial 
whether  that  office  had  any  legal  existence  since,  in  any  event,  after 
the  expiration  of  that  term  he  was,  therefore,  not  an  officer  de  jure, 
and,  consequently,  was  not  entitled  to  recover  for  services  not  actually 
rendered. 

From  a  comparison  of  the  opinion  in  the  Albers  case  with  that  in 
the  Coultress  case,  and  although  in  each  instance  the  number  of  police- 
men had  not  been  fixed  by  charter  or  ordinance,  and  in  each  instance 
the  suit  was  by  one  claiming  to  be  a  policeman  de  jure  for  salary  for 
a  period  of  time  subsequent  to  his  discharge  (the  Albers  suit  being 
also  for  salary  covering  a  period  of  suspension  embracing  fifteen  days 
prior  to  such  discharge  but  subsequent  to  expiration  of  his  original  two 
years'  term  of  office),  it  seems  too  clear  for  argument  that  between  them 
there  is  no  statutory  conflict  upon  any  holding  by  the  Court  of  Civil 
Appeals  upon  the  general  demurrer. 

Second,  Question  2  may  be  treated  as  including  both  counts  of 
plaintiff's  petition  in  the  Coultress  case,  the  first  as  presenting  the 
theory  of  a  de  jure  status  resting  upon  allegations  of  compliance  with 
aiU  requirements  of  law,  including  charter  and  ordinances,  coupled  with 


Digitized  by  VjOOQIC 


1916,]  CouLTRESs  V.  City  of  San  Antonio.  161 

regular  appointment  and  qualification  and  with  service  in  office,  and 
the  second  as  presenting  the  theory  of  a  de  jure  status  resting  upon 
allegations  of  appointment  and  qualification  and  service  as  policeman 
down  to  date  of  discharge,  coupled  with  subsequent  recognition  by  the 
city,  through  its  city  council,  or  his  status  as  a  policeman,  even  though 
it  be  held  that  a  strict  compliance  with  law  and  charter  provisions,  in- 
cluding the  establishment  of  the  police  force  by  the  city  council' by  an 
ordinance  fixing  its  number,  was  lacking. 

Upon  the  first  branch  of  question  2  our  views  have  been  sufficiently 
expressed  above  in  treating  question  1,  and  a  portion  of  what  we  said 
there  applies  to  the  second  branch  thereof. 

The  second  branch  of  that  question  rests,  apparently,  upon  the  idea 
that  plaintiff's  status  was  affected  by  action  of  the  city  authorities 
recognizing  and  treating  him  as  a  de  jure  officer. 

Applying  it  to  the  Cabiness  case,  we  are  unable  to  find  that  plaintiff 
there  contended,  or  that  it  was  held,  that  even  though  it  should  be 
decided  that  the  office  of  policeman  had  not  been  properly  created,  or 
that  his  appoointment  was  invalid,  the  other  facts  of  the  case  were 
such  as  to  constitute  him  a  policeman  de  jure  or  entitle  him  to  recover 
for  services  which  he  never  rendered. 

In  that  opinion,  referring  to  Cabiness,  the  court  did,  indeed,  say : 

"He  was  recognized  under  the  appointment  made,  and  his  salary 
paid  by  appellant  for  three  months  without  objection,  and  without  any 
question  being  raised  concerning  the  legality  of  his  appointment,  so 
far  as  disclosed  by  the  record.  Under  these  facts,  it  seems  clear  that 
he  became  an  officer  de  jure  and  entitled  to  hold  the  office  to  which 
he  had  been  appointed  for  two  years  unless  lawfully  ousted.*' 

But  that  portion  can  not,  fairly,  be  wrenched  from  its  place  in  the 
context  and  considered  separately  as  a  basis  of  conflict  in  decisions. 
In  considering  the  meaning  and  force  of  said  excerpt,  it  must  be  re- 
membered that  the  court  was  then  dealing  with  the  third  assignment 
of  error,  which  complained  of  the  action  of  the  trial  court  in  sustaining 
special  exceptions  to  and  striking  out  portions  of  defendant's  original 
answer,  which  set  up  the  following  defenses : 

(a)  That  the  city  council  had  never  passed  any  ordinance  or  reso- 
lution making  effective  the  charter  powers  relating  to  the  creation  of 
a  police  department  or  the  appointment  of  policemen,  and  that  neither 
the  term  of  office  nor  the  duties  of  policemen  had  been  prescribed,  and 
that  policemen  were  subject  to  removal  at  will  and  without  notice. 

(b)  That,  pursuant  to  said  charter,  the  city  council  had  adopted 
for  its  government  rules  which  had  been  disregarded  in  the  appoint- 
ment of  plaintiff  to  said  office. 

(c)  That,  in  consideration  of  his  appointment  as  policeman,  plaintiff 
contracted  with  defendant  that  either  the  city  marshal  or  the  city 
council  might  discharge  plaintiff,  at  any  time,  with  or  without  notice 
or  cause. 

Vol.  108-11. 
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The  actual  viewpoint  and  conclusions  of  that  court  as  to  the  merits 
of  said  pleas  are  more  clearly  shown  as  follows: 

'TV^e  are  of  the  opinion,  however,  that  neither  of  the  alleged  grounds 
of  defense  mentioned  constituted  any  sufficient  reason  for  denying  to 
appellee  a  recovery.  Section  27  of  appellant's  charter  conferred  upon 
its  city  council  the  power  and  authority  *to  appoint  watchmen  and 
policemen,  and  prescribe  their  duties  and  powers  and  compensation.' 
This  provision  of  the  charter  was  self-executing,  and  required  no  reso- 
lution or  ordinance  of  the  city  council  to  make  it  effective.  Nor  do 
we  think  mere  irregularities  in  the  proceedings  by  which  appellee  was 
appointed,  if  any,  can  be  taken  advantage  of  by  the  city  and  urged  as 
distinct  grounds  upon  which  to  defeat  his  otherwise  right  to  recover  the 
salary  incident  to  said  office.  Besides,  it  does  not  appear  that  his 
discharge  was  based  upon  any  such  ground.  He  qualified  and  entered 
upon  the  discharge  pf  his  duties.  He  was  recognized  under  the  appoint- 
made  made,  and  his  salary  paid  by  appellant  for  three  months  without 
objection,  and  without  any  question  being  raised  concerning  the  legality 
of  his  appointment  so  far  as  disclosed  by  the  record.  Under  these  facts 
it  seems  clear  that  he  became  an  officer  de  jure,  and  entitled  to  hold 
the  office  to  which  he  had  been  appointed  for  two  years,  unless  lawfully 
ousted" ;  citing  cases. 

Undue  stress  should  not  be  laid  upon  the  statement  that  Cabiness 
was  recognized  under  his  appointment  as  a  policetnan  and  received  his 
salary  for  three  months  without  objection  or  question  concerning  the 
legality  of  his  appointment.  Evidently  it  was  made  in  disposing  of 
the  city's  contention  (b)  above,  under  the  third  assignment,  which 
contention,  in  effect,  assailed  Cabiness'  status  as  a  de  jure  officer  upon 
the  ground  that  the  irregularities  there  urged  rendered  his  election  to 
the  office  of  policeman  invalid,  even  though  it  should  be  held  that  the 
office  had  been  duly  created  or  recognized  by  the  charter,  that  instrument 
being  self-executing  and  no  ordinance  being  necessary  to  the  existence 
of  that  office.  And  it  was  probably  with  that  thought  in  mind,  as  well 
as  with  reference  to  the  duration  of  Cabiness'  term  as  a  de  jure  officer, 
that  the  court  cited  City  of  Houston  v.  Estes,  35  Texas  Civ.  App.,  99, 
79  S.  W.,  .848,  wherein  Estes  was  held  to  have  been  an  officer  de  jure 
despite  certain  irregularities  in  the  giving  of  a  bond,  concerning  which 
complaint  was  not  seasonably  made.  In  other  words,  it  seems  to  us 
that  the  immediate  purpose  of  the  court  there  was  merely  to  apply  to 
said  plea,  (b)  concerning  irregularities  in  the  election  or  appointment 
of  Cabiness,  the  principle  which,  in  that  cited  case,  had  been  applied 
to  the  qualification  of  Estes,  that  principle  being  that  where  the  office 
exists,  legally,  such  mere  irregularities,  when  acquiesced  in,  will  not 
reduce  to  the  status  of  a  merely  de  facto  officer  the  incumbent  who,  but 
for  such  irregularities,  would  be  a  de  jure  officer. 

Furthermore,  in  considering  the  effect  of  the  language  found  in  said 
first  excerpt,  it  should  be  constantly  borne  in  mind  that  it  followed 
the  holding  upon  the  city's  contention   (a),  above,  to  the  effect  that 
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the  charter  provision  relating  to  the  appointment  of  policemen  was 
self-executing,  requiring  no  resolution  or  ordinance  by  the  city  council 
to  make  it  effective — a  holding  which,  under  the  uncontradicted  evi- 
dence, resulted  in  the  further  conclusions  and  holdings  that  ^'appellee 
was  duly  appointed  or  elected  policeman  ...  on  the  27th  day  of 
Aprif,  1903,  by  its  city  council  and  .  .  .  qualified," — ^which  hold- 
ings together,  and  without  regard  to  whether  the  city  did  or  did  not 
pay  his  salary  for  three  months,  constituted  a  reasonable  and  adequate 
predicate  for  the  ultimate  conclusion  there  announced  by  the  court  that, 
under  the  facts  of  the  case,  Cabiness  clearly  ^^ecame  an  of&cer  de  jure. 
and  entitled  to  hold  the  office  to  which  he  had  been  appointed  for  two 
years,  unless  lawfully  ousted."  Certainly  the  words  *^ecame  an  oflBcer 
de  jure"  would  seem  strangely  inappropriate  in  defining  the  status  of 
the  incumbent  of  an  alleged  office  which  had  no  legal  existence,  and 
the  words,  "the  oftice  to  which  he  had  been  appointed"  would  have  been 
palpably  inappropriate  in  that  connection,  and  those  expressions  would 
hardly  have  been  used  by  that  learned  court  had  its  purpose  been  to 
there  declare  and  hold  that,  in  the  absence  of  the  legal  existence  of  the 
office  and  an  appointment  thereto  which  was  at  least  substantially 
effectual  although  somewhat  irregular,  the  recited  facts  that  he  was 
recognized  and  paid  by  the  city  as  a  policeman  would  constitute  him 
an  'officer  de  jure,  and  entitle  him  to  the  emoluments  of  that  office 
during  its  term. 

Plainly,  we  conclude,  the  legal  effect  of  the  above  quoted  portion  of 
.said  opinion,  treating  said  third  assignment  and  embracing  said  first 
excerpt,  is  to  hold,  merely  (a)  that  the  three  defenses  therein  men- 
tioned had  not  been  abandoned  by  failure  to  replead  them  and  were 
properly  up  for  review,  the  city  having  seasonably  made  and  duly 
brought  up  its  exceptions  to  the  action  of  the  trial  court  in  sustaining 
special  exceptions  to  said  defenses,  but  (b)  that  none  of  the  three  pleas 
was  meritorious.  The  citation  of  cases  was  such,  we  think,  as  to  sup- 
port our  conclusion. 

Consequently,  so  far  as  we  have  discovered,  the  decision  in  the  Cabi- 
ness case  involves  no  holding  whatever  upon  the  point  embraced  by  the 
second  branch  of  question  2;  wherefore,  it  seems  impossible  for  "con- 
flict" to  exist  between  that  decision  and  that  portion  of  the  opinion  in 
the  Coultress  case  which  we  have  treated  as  involving  that  point. 

N"or  does  this  second  branch  of  question  2  seem  to  have  been  involved 
in  the  Albers  case  except  in  connection  with  the  action  of  the  city 
council  upon  Albers'  appeal  from  the  order  discharging  him,  whereby 
that  body  "determined,  by  a  vote  of  10  to  2,  that  plaintiff  had  been 
wrongfully  discharged  from  the  service  of  the  city,  and  it  was  recom- 
mended that  he  be  reinstated  in  his  former  position  and  be  paid  in  full 
for  the  time  lost  by  him."  In  that  connection  it  must  be  remembered 
that  Albers'  allegations  relating  to  his  appointment  and  confirmation, 
taking  the  oath  of  office,  giving  bond  and  approval  thereof,  referred, 
primarily,  to  his  original  term  of  office,  which  was  held  to  be  two  years. 
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and  that  upon  the  view  that,  under  the  charter  and  ordinances,  there  was 
no  succession  in  the  office  of  policeman  pursuant  to  which  he  might 
continue  in  office  until  his  successor  qualified,  coupled  with  the  finding 
of  fact  that  he  was  never  reappointed,  it  was  held  that  after  the  expira- 
tion of  his  term  of  office  he  was  no  longer  an  officer  de  jure. 

Upon  the  effect,  if  any,  of  the  above  mentioned  action  of  the*  city 
council  concerning  Albers'  discharge,  no  specific  holding  seems  to  have 
been  made ;  but  the  plain  purport  of  the  decision  seems  to  be  that  such 
action  by  the  council,  whether  considered  separately  or  in  conjunction 
with  the  antecedent  facts  and  circumstances  of  the  case,  including  his 
declaredly  valid  appointment,  qualification  and  service  for  two  years, 
was  insufficient  to  make  his  status,  after  the  expiration  of  that  term, 
that  of  a  de  jure  officer.  Under  the  opinion  in  the  Albers  case  there 
is  certainly  no  room  to  contend  that  therein  it  was  held  that  actioq  by 
the  city  authoritier..  even  when  considered  in  connection  with  the  other 
facts  of  this  case,  constituted  him  an  officer  de  jure,  after  expiration 
of  the  two  years;  hence,  upon  that  feature,  there  is  no  conflict  between 
that  decision  and  the  decision  in  the  Coultress  case.  On  the  contrary, 
and  even  upon  relator's  assumption  that  Coultress'  petition  alleged  and 
that  the  facta  showed  the  making  by  the  city  council,  after  date  of  his 
discharge,  of  specific  appropriations  for  his  salary,  an  assumption  di- 
rectly in  the  face  of  the  final  findings  of  fact,  the  effect  of  the  decision 
in  the  Coultress  case  that,  nevertheless,  he  was  not,  thereby,  nor  in  con- 
nection with  the  other  facts  of  that  case,  including  his  attempted  ap- 
pointment and  qualification  and  service,  constituted  an  officer  de  jure; 
and  that  holding  as  to  the  legal  effect  of  the  facts  and  circumstances 
upon  Coultress'  status  during  the  period  of  time  covered  by  his  claim 
for  compensation  was  not  in  conflict,  but  was  in  strict  harmony,  with 
the  decision  upon  the  corresponding  feature  of  the  Albers  case. 

Third.  Coming,  finally,  to  question  3,  we  find  in  the  Coultress  ap- 
peal no  holding  on  any  question  involving  the  legality  of  plaintiff's 
discharge  common  to  that  in  either  of  the  other  two  cases  mentioned 
by  relator;  consequently,  there  can  be  no  conflict  thereon.  Question  3, 
as  framed,  involves,  or  assumes,  a  construction  in  the  Coultress  case 
of  the  legal  effect  of  section  17  of  the  San  Antonio  special  city  charter. 
Manifestly,  that  question  of  construction  was  not  involved  in  the  Cabi- 
ness  case,  which  arose  under  the  Paris  charter,  nor  in  the  Albers  case, 
which  arose  under  the  Houston  charter,  neither  of  which  is  shown  to 
have  contained  an  identical  or  even  a  similar  provision.  And  it  seems 
that  the  opinion  in  the  Coultress  case  does  not  even  attempt  to  con- 
strue said  section  17;  and,  indeed,  under  the  view  which  prevailed  in 
that  decision,  and  under  the  holding  there  made,  which,  as  we  have 
seen,  was  to  the  effect  that  Coultress  never  became  an  officer  de  jure, 
the  question  of  whether  his  attempted  discharge  was  legal  or  not 
became  and  was  wholly  immaterial  in  that  cause,  just  as  the  corre- 
sponding question  was  held  to  be  immaterial  in  the  Albers  case,  the 
court  having  there  held,  as  was  held  in  the  Coultress  case,  that  plaintiff 
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was  not  an  officer  de  jure  during  the  period  of  time  covered  by  his 
claim  for  compensation,  the  plaintiff  in  each  instance  having  received 
full  pay  for  all  services  actually  rendered.  Indeed,  in  each  of  those 
cases,  under  the  holdings  made  therein,  respectively,  any  decision  or 
holding  therein  as  to  the  legality  or  illegality  of  plaintiff's  discharge 
would  have  been  dictum,  upon  which  conflict  under  said  article  1623 
could  not  be  predicated.  In  the  Albers  case  said  holding  of  immaterial- 
ity was  the  only  one  relating  to  discharge. 

The  appeal  in  the  Cabiness  case  involved  three,  and  only  three,  issues 
relating  to  plaintiff's  discharge:  (a)  discharge  pursuant  to  his  said 
contrnct  with  the  city  therefor,  which  was  held  void  as  against  public 
policy;  (b)  discharge  by  the  city  marshal,  which  the  court  found  to 
have  been  without  a  hearing  or  trial,  and  held  to  have  been  without 
authority  of  law;  (c)  an  incidental  question  as  to  whether  the  city  had 
notice  that  plaintiff  had  been  discharged  by  its  city  marshal,  upon 
which  it  was  held  that  the  city  had  sufficient  notice  and  adopted  and 
ratified  said  act  of  discharge.  Evidently  none  of  those  three  questions 
relating  to  discharge  was  involved  in  the  Coultress  case;  consequently, 
there  was  no  conflict  thereon. 

We  deem  it  proper  to  suggest  that  in  the  event  of  the  filing  of  such 
actions  in  the  future  the  time  of  this  court  may  be  conserved  by  more 
definite  and  specific  statements  by  relators,  alleging  conflict. 

Because,  in  our  opinion,  relator's  claim  of  conflict  is  without  merit, 
the  writ  of  mandamus  is  denied. 

Opinion  delivered  October  27,  1915. 

ON  MOTION  FOB  REHEARING. 

In  this  action,  for  mandamus  only,  we  are  not  called  upon  to  decide, 
and  have  not  undertaken  to  determine,  and  do  not  decide,  whether  any 
of  the  decisions  of  the  several  Courts  of  Civil  Appeals  in  City  of 
Houston  V.  Albers,  32  Texas  Civ.  App.,  70,  73  S.  W.,  1085;  City  of 
Paris  V.  Cabiness,  44  Texas  Civ.  App.,  587,  98  S.  W.,  925,  and  City  of 
San  Antonio  v.  Coultress,  169  S.  W.,  918,  was  correct. 

The  real  and  only  issue  before  us  is,  does  the  decision  in  said  Coul- 
tress case  conflict,  upon  any  question  of  law,  with  either  of  said  other 
decisions?  And  that  defines  the  full  extent  of  our  jurisdiction  in  the 
premises. 

Whether  the  petition  in  the  last  mentioned  case  was  substantially  like 
the  petition  in  both  or  either  of  the  two  other  cases  is  not  the  controll- 
ing inquiry.  In  determining  the  issue  involved  we  must  consider  the 
cases  as  a  whole,  including  the  city  charters,  the  ordinances  in  issue, 
if  any,  and  the  facts,  and  not  simply  the  petitions  only. 

Upon  consideration,  accordingly,  of  relator's  motion  and  supplemental 
motion  for  a  rehearing  we  find  no  statutory  conflict  in  the  decisions 
mentioned,  and  we  adhere  to  our  former  views  denying  the  writ. 

Relator  insists  that  the  provisions  of  the  Paris  charter  relating  to 
the  establishment  of  the  police  force   (Special  Laws  of  1889,  p.  112, 
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9  Gainmel,  p.  1347)  were  to  the  same  legal  effect  as  the  corresponding 
provisions  of  the  San  Antonio  charter,  and  calls  our  attention  to  section 
24  of  the  Paris  charter,  which  section  seems  not  to  have  been  quoted 
or  mentioned  by  the  Court  of  Civil  Appeals  in  the  Cabiness  case,  or 
by  us  in  our  original  opinion  in  this  case. 

Whether  said  provisions  of  said  two  charters  are  to  the  same  legal 
effect,  and  whether  the  Paris  charter  required  that  the  establishment 
of  the  police  force  should  be  *T)y  ordinance,*'  are'  questions  which,  per- 
haps, are  immaterial  in  this  action;  but  we  incline  to  the  view  that 
the  Paris  charter  did  not  so  require,  and,  in  any  event,  we  decline  to 
hold  herein  that  the  decision  of  the  Court  of  Civil  Appeals  at  Dallas, 
to  that  effect,  in  the  Cabiness  case,  was  erroneous. 

Whatever  may  be  the  proper  construction  of  the  applicable  provisions 
of  the  Paris  charter  and  of  the  San  Antonio  charter,  respectively,  the 
fact  remains  that  the  two  Courts  of  Civil  Appeals  construed  them  dif- 
ferently, one  holding  that  the  San  Antonio  charter  did,  and  the  other 
that  the  Paris  charter  did  not,  require  that  the  establishment  of  the 
police  force  should  be  by  ordinance  of  the  city;  from  which  it  is  evi- 
dent that  the  fundamental  difference  between  those  decisions  was  as  to 
the  legal  effect  of  the  charters,  respectively,  rather  than  as  to  the  mere 
sufficiency  of  petitions. 

Relator's  petition  for  mandamus  does  not  specifically  allege  conflict 
in  constructions  placed  upon  similar  charters,  or  conflict  as  to  the  suf- 
ficiency of  similar  city  ordinances  under  similar  charters,  but  does,  in 
effect,  allege  conflict  as  to  the  sufficiency  of  what  he  alleges  to  be  sub- 
stantially similar  petitions;  and  the  questions  which  we  are  asked  to 
have  certified  were  framed  accordingly. 

Moreover,  in  the  San  Antonio  case  Coultress  sought  to  have  his  ap- 
pointment upheld  by  virtue  of  an  ordinance  which  the  Court  of  Civil 
Appeals  held  to  be  not  in  compliance  with  charter  requirements;  but 
the  Cabiness  case,  under  the  Paris  charter,  did  not  involve,  on  appeal, 
any  issue  or  decision  concerning  the  sufficiency  of  any  city  ordinance, 
none  creating  a  police  force,  or  the  office  of  policemen,  having  been 
enacted  by  the  city  council,  so  far  as  showii,  and,  likewise,  the  Albers 
case,  under  the  Houston  charter,  did  not  present,  upon  appeal,  any 
issue  or  express  decision  as  to  the  sufficiency  of  any  city  ordinance. 

The  supplemental  motion  avers  that,  whereas  the  Court  of  Civil 
Appeals  in  said  Coultress  case  held  the  city  ordinance  relied  upon  in- 
sufficient in  that  it  did  not  definitely  fix  the  number  of  policemen,  that 
saijne  court,  "in  several  lengthy  and  carefully  considered  opinions  held 
the  same  ordinance  valid  and  permitted  the  policemen  to  recover  their 
money  under  identical  circumstances  with  those  of  Coultress.  See  the 
following  cases,  towit:  City  of  San  Antonio  v.  Serna,  45  Texas  'Civ. 
App.,  341,  99  S.  W.,  875 ;  City  of  San  Antonio  v.  Beck,  101  S.  W.,  263 ; 
City  of  San  Antonio  v.  Tobin,  101  S.  W.,  269 ;  City  of  San  Antonio  v. 
Bodeman,  163  S.  W.,  1043.*^ 

Even  thouf^h  it  should  be  assumed  or  found  that  said  averment  cor- 
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rectlv  reflects  the  effect  of  said  four  decisions  (a  point  upon  which  we 
express  no  opinion),  still,  for  two  reasons,  neither  of  them  can  now  be 
considered,  in  this  action,  as  grounds  of  "conflict": 

(1)  They  were  not  presented  in  relator's  petition  for  mandamus. 
Upon  motion  for  rehearing  in  a  suit  for  mandamus  to  require  cer- 

tiflcation,  under  Revised  Statutes,  article  1623,  by  a^  Court  of  Civil 
Appeals,  upon  the  ground  of  conflict  in  decisions,  this  court  will  not 
consider,  as  a  basis  of  such  conflict,  any  decision  not  mentioned  in  the 
petition  for  mandamus. 

(2)  Said  four  decisions  are  by  the  same  Court  of  Civil  Appeals 
which  rendered  said  decision  in  the  Coultress  case,  and  not  by  "some 
other  Court  of  Civil  Appeals."  Art.  1623,  Rev.  Stats.;  Smith  v. 
Connor,  98  Texas,  434,  84  S.  W.,  815. 

Very  candidly  relator's  counsel  concede  that  reversal  by  a  Court  of 
Civil  Appeals  of  one  or  more  of  its  own  former  decisions  upon  a  ques- 
tion of  law  does  not  constitute  "conflict"  under  our  statute;  but,  in 
that  connection,  and  for  the  sake  of  equity,  we  are  asked  to  resolve 
in  favor  of  relator  any  doubt  which  we  may  entertain  as  to  the  exist- 
ence of  statutory  conflict  charged  by  the  petition  for  mandamus.  We 
have  no  such  doubt;  and,  as  stated  in  our  original  opinion,  the  writ 
of  mandamus  issues,  in  Huch  matters,  only  where  the  conflict  is  clear 
and  the  duty  of  the  Court  of  Civil  Appeals  to  certify  the  question  of 
law  involved  is  correspondingly  plain. 

Said  supplemental  motion  avers,  also,  as  part  of  relator's  plea  for 
equity,  that  when  hi?  petition  in  said  Coultress  case  was  filed  in  the 
trial  court,  and,  in  addition  to  the  ordinance  which  in  that  case  was 
held  insuSicient,  there  existed  certain  city  ordinances  of  dates  December 
4,  1905 ;  August  5,  1907,  and  September  3,  1912,  fixing  a  definite  num- 
ber of  policemen,  which  relator  now  indicates  he  would  have  pleaded 
had  his  case  been  remanded  by  the  Court  of  Civil  Appeals  to  the  trial 
court.  Manifestly  this  new  and  extraneous  matter  can  not  be  consid- 
ered by  us  herein  for  any  purpose.  Whatever  difficulties,  or  equities,  if 
any,  may  inhere  in  the  situation,  we  can  not  deal  with  them  in  this 
action.    The  motions  are  overruled. 

Opinion  delivered  June  21,  19li6. 


NOVEMBER,  1916 


C.  E.  GiLMORE  v.  Paul  Waples  et  al. 

No.  2895.     Decided  November  4,  1916. 

1. — Primary    Election — Fatrty    Executive    Committee — ^Ifoxdinaticiis — In- 
junction. 
The  action  of  the  executive  committee  of  a  party  in  placing  on  the  official 
ballot  as  party  nominee  the  name  of  a  candidate  where  no  nomination  for  such 
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office  was  made  at  the  primary  election,  would  not  be  an  invasion  of  the  legal 
rights  of  one  who  was  a  member  of  the  party  and  announced  candidate  for  the 
ollice  unless  there  was  a  law  prohibiting  such  action  by  the  committee;  but  if 
such  action  be  forbidden  by  statute,  and  would  inflict  on  complainant,  as  candi- 
date for  the  office,  material  injury  for  whicn  he  had  no  adequate  legal  redress, 
the  committee  could  be  restrained  by  injunction  from  so  acting.     (P.  170.) 

2. — Same — Statute  Constmed. 

By  articles  3172,  3173,  Revised  Statutes  (Primary  Election  Law),  the  ex- 
ecutive committee  of  a  party  have  the  right  to  place  on  the  official  ballot,  as 
party  nominee,  a  name  of  their  own  selection,  where  the  candidate  chosen  at 
the  primary  election  dies  or  declines  the  nomination  before  the  general  election; 
but  except  in  such  case  they  are  directly  forbidden  by  the  statute  from  so  doing. 
(Pp.  170,  171.) 

3. — Same — Statutory  Construction — Omission. 

The  language  of  article  3173,  Revised  Statutes:  "No  executive  committee 
shall  ever  have  any  power  of  nomination,  except  where  a  nominee  has  died  or 
declined  the  nomination  as  provided  in  article  3172/'  is  plain,  and  leaves  noth- 
ing for  interpretation  or  construction;  and  the  courts  are  without  power  to  set 
it  aside  or  to  prescribe  means  for  supplying  an  omission  in  its  provisions,  espec- 
ially a  means  which  the  statute  expressly  forbids.     (P.  171.) 

4. — Same — Case  Stated — Judicial  and  Political  Questions. 

A  primary  election  was  held  to  select  candidates  for  the  Democratic  party. 
Thereafter,  and  before  the  general  election,  a  vacancy  was  created  in  the  office 
of  Railroad  Commissioner  by  the  death  of  a  member  whose  term  of  office  did 
not  expire  until  two  years  later,  and  for  whose  position,  no  vacancy  being  antic- 
ipated, no  nomination  had  been  made  at  the  primary  election.  The  Democratic 
iilxecutive  Committee  of  the  State  selected  a  candidate  and  were  about  to  place 
his  name  on  the  official  ballot  as  Democratic  nominee  for  that  office.  Plaintiff, 
a  Democrat,  who  had  meantime  announced  himself  as  a  candidate  for  the  office 
sought  to  enjoin  this  action  by  the  committee  as  prejudicial  to  his  right  to  con- 
tend for  such  office  as  a  Democrat.  Construing  articles  3172,  3173,  Rev.  Stats., 
the  Primary  Election  Law,  it  is  held: 

1.  The  purpose  of  all  rules  of  construction- is  simply  to  ascertain  the  leg^ 
islative  intent;  but  this  intent  must  be  consistent  with  the  words  of  the  statute 
itself.  There  can  be  no  intent  in  a  statute  not  foimd  in  its  words,  and  certainly 
there  can  be  none  that  is  expressly  negatived  by  its  words.     (P.  172.) 

2.  The  grant  of  the  power  to  the  committee  to  act  in  a  particular  instance 
and  the  omission  to  provide  any  method  for  nomination  in  another  possible  case 
of  vacancy  can  not  imply  a  power  in  it  to  so  act  in  the  teeth  of  a  plain  negation 
of  that  power  by  the  statute  except  in  the  particular  instance  in  which  it  was 
authorized.     (Pp.  171,  172.) 

3.  The  Legislature  having  authority  to  provide  reasonable  methods  for 
making  party  nominations,  but  not  to  absolutely  prohibit  any  nomination  being 
made,  their  failure  to  provide  method  for  a  nomination  in  a  particular  case 
left  the  selection  of  a  nominee  open  to  any  method  agreeable  to  party  usage  and 
not  expressly  forbidden  by  law,  but  not  to  a  method  so  forbidden.     (Pp.  173, 174.) 

4.  The  Legislature  having  undertaken  by  statute  to  regulate  the  matter 
of  party  nominations,  the  enforcement  of  such  statute  involves  a  judicial  ques- 
tion which  is  to  be  dealt  with  by  the  courts  as  the  only  means  of  giving  the 
law  effect,  and  not  merely  a  political  one  under  the  uncontrolled  management  of 
party  machinery.     (Pp.  174-181.) 

6.  The  candidacy  of  the  plaintiff  having  the  protection  of  the  statutes  which 
declares  the  proposed  nomination  unlawful,  his  right  to  be  unopposed  by  an 
unlawful  nomination  is  a  legal  one,  in  which  he  is  entitled  to  demand  protec- 
tion.    (P.  178.) 

6.  The  proposed  action  of  the  committee  threatened  a  material  injury  to 
plaintiff,  for  the  redress  of  which  no  adequate  legal  remedy  existed,  entitling 
him  to  equitable  relief.      (P.  178.) 
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7.  In  a  concurring  opinion,  Mr.  Justice  Hawkins  suggests  that  article  2966, 
Revised  Statutes,  prohibiting  the  placing  on  the  official  ballot  of  any  names  not 
nominated  at  th6  primary  election,  is  inapplicable  asi  applied  to  the  case  at 
issue,  because  it  was  not  within  the  power  of  the  Legislature  to  prohibit  party 
nominations  entirely,  nor  to  prescribe  impossible  conditions  therefor;  and  that 
in  this  case  it  was  still  possible  to  resort  to  methods  of  nominations  in  accord- 
ance with  usage,  and  not  prohibited,  as  was  nomination  by  the  executive  com- 
mittee, by  express  terms  of  the  statute.     (Pp.  182-185.) 

DISSENTING  OPINION. 

6. — Same. 

Mr.  Justice  Yantis,  dissenting,  ia  of  the  opinion : 

1.  That  the  action  of  the  executive  committee  in  selecting  and  placing  on 
the  official  ballot  the  name  of  a  candidate,  where  action  by  primary  election  was 
impossible,  was  warranted  by  the  intent  discoverable  from  the  terms  of  the  Act 
generally.     (Pp.  185-192.) 

2.  And  that  the  wrong  complained  of  was  an  invasion  of  the  political,  not 
of  the  civil  rights  of  plaintifT,  in  which  it  was  beyond  the  power  of  a  court  of 
equity  to  interfere.     (Pp.  192-209.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Tarrant  County. 

The  action  was  for  injunction,  which  was  granted  by  the  trial  court. 
Defendants  appealed  and  the  judgment  was  reversed  and  injunction  di&- 
solved,  whereupon  plaintiff  obtained  writ  of  error  from  the  Supreme 
Court. 

Wynne  &  Wynne  and  Lattimore,  Boiddm  <&  LatUmore,  for  plaintiff 
in  error. 

Gapps,  Cantey^  Hanger  <&  Short,  David  B.  Trammell,  J.  W.  Odell. 
and  W,  P,  McLean,  Jr.,  for  defendants  in  error. 

Mr.  Chief.  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  action  was  one  by  C.  E.  Gilmore,  alleging  himself  to  be  a  Dem- 
ocrat, regularly  afliliated  with  that  party,  and  an  announced  candidate 
in  the  ensuing  general  election  for  the  oflSce  of  State  Kailroad  Com- 
missioner, against  Hon.  Paul  Waples  as  chairman  and  the  other  mem- 
bers of  the  State  Democratic  executive  committee  to  restrain  them  from 
making  a  nomination  for  the  same  office.  The  petition  declared  it  to 
be  the  purpose  of  the  committee,  unless  restrained,  to  make  such  a 
nomination  and  to  declare  Mr.  C.  H.  Hurdleston  the  nominee  of  the 
Democratic  party  for  the  office,  in  contravention,  it  was  claimed,  of  the 
statutes  of  the  State  denying  any  such  authority  to  the  committee. 

The  basis  of  the  suit  is  the  right  of  the  plaintiff,  as  he  contends, 
to  contest  for  the  office  as  a  Democrat  in  the  general  election  without 
being  subjected  to  the  disadvantage  of  being  opposed  by  a  Democratic 
nominee  whose  nomination  is  prohibited  by  law. 

It  is  recited  in  an  agreed  statement  of  facts,  a  part  of  the  record, 
that  Mr.  Williams,  the  former  incumbent  of  the  office,  was  not  at  the 
time  of  his  recent  death  a  nominee  of  the  Democratic  party  for  the 
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oflfice,  haviDg  been  duly  elected  to  it  in  the  year  1912  for  a  term  extend- 
ing until  the  year  1918;  and  that  the  salary  of  the  office  is  $4000  per 
year.  Also,  that  the  plaintiff  is  a  Democrat  and  has  always  been 
affiliated  with  the  party  organiation.  And  further,  that  the  placing  of 
the  name  of  Mr.  Hurdleston  on  the  official  ballot  in  the  general  election 
as  the  nominee  of  the  Democratic  party  will  be  equivalent  to  his  elec- 
tion; and  will  preclude  the  plaintiff  from  being  a  candidate  for  the 
office  as  a  Democrat,  since  he  would  withdraw  his  candidacy  rather  than 
assume  the  attitude  of  opposing  one  declared  to  be  the  nominee  of  the 
party. 

An  injunction  restraining  the  committee  from  making  any  nomina- 
tion for  the  office  was  issued  by  the  District  Court.  This  order  was 
reversed  and  the  injunction  dissolved  by  the  honorable  Court  of  Civil 
Appeals,  Associate  Justice  Buck,  dissenting. 

The  case  presents  two  questions  for  decision,  one  as  to  the  power  of 
the  committee  to  make  a  nomination  under  the  existing  condition,  and 
the  other  as  to  the  right  of  the  plaintiff  to  invoke  the  equitable  remedy 
of  injunction. 

The  determination  of  the  latter  question  depends  upon  the  decision 
of  the  first. 

If  there  is  no  provision  of  law  interdicting  the  proposed  action  of  the 
committee,  no  legal  right  of  the  plaintiff  can  be  said  to  be  threatened 
with  impairment,  and  the  case  presents  merely  a  party  dispute  which 
the  courts  will  remit  to  the  party  forum.  On  the  other  hand,  if  the 
proposed  action  of  the  committee  is  prohibited  by  law,  a  judicial  question 
is  presented ;  and  if  such  action  threatens  a  legal  right  of  the  plaintiff 
and  the  infliction  upon  him  of  a  material  injury  for  the  redress  of 
which  no  adequate  legal  remedy  exists,  his  right  to  equitable  relief 
can  not  be  denied. 

An  inspection  of  the  statutes  makes  it  manifest  that  the  Legislature 
has  omitted  to  provide  any  method  for  the  making  of  a  party  nomina- 
tion for  an  office  to  be  filled  at  the  general  election  where  the  vacancy 
in  the  office  occurs  between  the  dates  fixed  by  law  for  the  holding  of 
the  general  primary  election  and  the  ensuing  general  election,  and  for 
which  office  there  has  been  no  previous  nomination  of  a  candidate  to 
be  voted  upon  in  the  general  election, — the  condition  which  the  case 
discloses.  Other  fhan  the  provision  for  an  original  nomination  in  the 
general  primary  election,  nowhere  is  there  provided  any  method  for  the 
nomination  of  a  party  candidate  for  a  State  office  to  be  voted  upon  in 
the  general  election  except  where  there  has  been  a  previous  nomination 
and  a  vacancy  in  the  nomination,  caused  either  by  a  declination  of  the 
nomination  or  the  death  of  the  nominee.  Mr.  Williams,  the  former 
incumbent  of  the  office  in  question,  was  not  a  nominee  at  the  time  of 
his  death,  which  occurred  after  the  time  fixed  by  law  for  the  general 
primary  election.  There  was  consequently  no  vacancy  in  a  nomination. 
There  was  simply  a  vacancy  in  the  office,  calling  for  an  original  nomi- 
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nation  if  the  party  proposed  nominating  a  candidate  for  the  oflBce  in  the 
general  election. 

Under  this  condition  was  the  State  Democratic  executive  committee 
prohibited  by  law  from  making  a  nomination?  The  powers  of  a  State 
executive  committee  in  respect  to  making  nominations  for  its  party  are 
dealt  with  in  articles  3172  and  3173  of  the  Revised  Statutes.  It  is  pro- 
vided in  article  3172  that  in  case  of  the  death  of  a  nominee  for  a  State 
office,  or  the  declination  of  such  a  nomination  by  a  nominee,  the  State 
-executive  committee  of  the  party  may  nominate  a  candidate  to  supply 
the  vacancy.     The  succeeding  article,  article  3173,  declares: 

"No  executive  committee  shall  ever  have  any  power  of  nomination, 
€xcept  where  a  nominee  has  died  or  declined  the  nomination  as  provided 
in  article  3172.^' 

There  is  nothing  ambiguous  about  these  two  articles.  Nor  is  their 
intention  in  anywise  obscure.  They  very  plainly  confer  upon  a  State 
committee  the  power  of  nominating  a  candidate  for  a  State  office  in 
instances  where  there  has  been  a  previous  nomination  and  the  nominee 
has  either  declined  the  nomination  or  has  died.  Just  as  unequivocally 
they  deny  such  power  to  the  committee  in  all  other  instances.  The 
language  of  article  3173  is  pointed,  clear  and  certain,  and  there  is 
nothing  about  it  or  its  context  that  would  warraijt  a  court  in  setting 
it  aside.  A  statute  so  plain  and  unmistakable  leaves  nothing  for  in- 
terpretation or  construction.  All  that  courts  may  do  with  such  a 
statute  is  to  observe  it  and  enforce  it.  There  is  an  omission  in  the 
law,  it  is  true.  But  it  is  not  the  business  of  courts  to  supply  omis- 
sions in  laws.  Particularly  are  they  without  any  authority  to  supply 
an  omission  in  a  law  by  holding  that  a  certain  body  is  empowered  to 
•do  a  certain  thing  when  the  Legislature  has  emphatically  declared  that 
such  body  shall  not  have  the  power  to  do  that  thing.  To  say  that  the 
Legislature's  failure  to  prescribe  any  method  for  the  making  of  a  party 
nomination  under  the  cpnditions  here  shown  warrants  a  holding  that 
an  executive  committee  may  nominate  under  such  conditions,  means 
•only  that  the  courts  may  themselves  provide  the  method,  and,  in  this 
case,  a  method  the  use  of  which  for  the  purpose  the  Legislature  has 
•expressly  forbidden. 

It  has  been  argued  in  behalf  of  the  committee  that  the  whole  law 
discloses  an  intention  on  the  part  of  the  Legislature  not  to  prohibit 
the  committee's  acting  in  such  a  contingency  as  the  case  presents,  and 
that  article  3173  should  be  so  construed  notwithstanding  its  literal 
terms.  The  intention  of  a  law  is  the  essence  of  the  law,  and  from  this 
it  follows  that  the  primary  rule  of  construction  is  to  ascertain  and  give 
•eflfect  to  that  intention.  While  the  purpose  of  all  rules  upon  the  sub- 
ject is  simply  to  ascertain  the  legislative  intent,  and  the  context  of  a 
statute  will  be  consulted  in  that  effort,  yet,  in  the  language  of  a  dis- 
tinguished author  on  statutory  construction,  "the  intent  which  is  finally 
arrived  at  must  be  an  intent  consistent  with,  and  fairly  expressed  by, 
the  words'of  the  statute  themselves.''    Sutherland  on  Stat.  Con.,  sec.  388. 
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There  can  be  no  intent  of  a  statute  not  to  be  found  in  its  words,  and 
certainly  there  can  be  none  that  is  expressly  negatived  by  its  words. 

The  argument  that  the  Tjegislature  did  not  intend  in  the  enactment 
of  article  3173  to  prohibit  a  nomination  by  an  executive  committee 
under  the  contingency  here  involved,  rests  alone  upon  the  grant  of  such 
power  to  the  committee, in  the  case  of  the  declination  of  a  nomination 
or  the  death  of  a  nominee,  as  provided  in  article  3172,  and  the  omission 
to  provide  any  method  whatever  for  the  making  of  a  nomination  under 
such  other  condition.  But  the  grant  of  such  power  to  the  committee 
in  a  particular  instance  can  not  imply  an  intention  to  allow  its  exercise 
in  another  in  the  face  of  a  positive  statute  that  except  in  the  instance 
particularized  the  committee  shall  not  possess  the  power.  The  only  in- 
tention deducible  from  such  a  statute  and  consistent  with  its  terms  is  a 
denial  to  the  committee  of  the  power  except  as  expressly  granted.  Nor 
is  an  intention  that  the  committee  should  have  the  power  in  an  instance 
like  that  here  presented  supplied  by  the  omission  of  the  Legislature  to 
provide  any  method  for  a  nomination  under  such  a  condition,  in  the 
teeth  of  the  plain  negation  of  that  intention  found  in  the  declaration 
of  article  3173,  that  except  in  the  case  of  a  nominee's  death  or  the 
declination  of  a  nomination  no  committee  should  ever  have  the  power 
of  nomination. 

There  is  but  one  intention  to  be  drawn  from  this  statute  or  its  con- 
text that  is  consistent  with  the  provisions  of  the  statute.  It  is  the  in- 
tention which  lies  on  the  face  of  the  words  themselves, — that  except  in 
the  case  of  the  declination  of  a  nomination  or  the  death  of  a  nominee, 
no  committee  shall  have  any  power  of  nomination.  As  is  said  by  the 
author  above  quoted: 

"Courts  are  not  at  liberty  to  speculate  upon  the  intentions  of  the 
liCgislature  where  the  words  are  clear,  and  to  construe  an  Act  upon 
their  own  notions  of  what  ought  to  have  been  enacted.  The  wisdom  of 
a  statute  is  not  a  judicial  question;  nor  can  courts  correct  what  they 
may  deem  excesses  or  omissions  in  legislation,  or  relieve  against  the 
occasionally  harsh  operation  of  statutory  provisions  without  danger  of 
doing  more  mischief  than  good.''     Idem,  sec.  364. 

At  another  place  in  the  same  work,  section  366,  it  is  said : 

^TVe  are  not  at  liberty  to  imagine  an  intent  and  bind  the  letter  of 
the  Act  to  that  intent;  much  less  can  we  indulge  in  the  license  of 
striking  out  and  inserting,  and  remodeling  with  the  view  of  making  the 
letter  express  an  intent  which  the  statute  in  its  native  form  does  not 
evidence." 

Further  in  the  same  section  it  is  said : 

*The  courts  have  no  function  of  legislation,  and  simply  seek  to  ascer- 
tain the  will  of  the  legislator.  It  is  true  there  are  cases  in  which  the 
letter  of  the  statute  is  not  deemed  controlling,  but  the  cases  are  few 
and  exceptional,  and  only  arise  where  there  are  cogent  reasons  for  be- 
lieving that  the  letter  does  not  fully  and  accurately  disclose  the  intent. 
No  mere  omission^  no  mere  failure  to  provide  for  contingencies,  which 
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*  it  may  seem  wise  to  have  specifically  provided  for,  justify  any  judicial 
addition  to  the  language  of  the  statute." 

There  are  instances  where  the  literal  meaning  of  a  statute  may  be 
disregarded.  Bnt^it  is  only  where  it  is  perfectly  plain  that  the  literal 
sense  works  an  absurdity  or  manifest  injustice.  Idem,  sec.  408.  Ed- 
wards V.  Morton,  92  Texas,  152,  46  S.  W.,  792,  presented  a  case  of 
that  kind.  A  literal  construction  of  the  statute  there  in  question  would 
have  entailed  a  holding  that  one  recovering  a  judgment  in  the  Justice 
Court  is  required  to  give  bond  in  double  the  amount  of  the  judgment 
in  order  to  appeal.  It  would  be  a  plain  absurdity  to  require  a  man  to 
give  a  bond  to  secure  a  debt  due  himself  and  to  one  from  whom  the 
debt  was  due;  and  this  court  accordingly  refused  to  give  the  statute 
that  constmction.  But  it  can  not  be  contended  that  the  effect  of  a 
statute  which  prohibits  an  executive  committee  of  a  political  party  from 
making  a  nomination  except  as  provided  in  article  3172  involves  either 
an  absurdity  or  a  manifest  injustice.  Vested  as  it  was  with  the  power 
of  legislation  upon  the  subject,  it  was  clearly  competent  for  the  Legis- 
lature to  provide  for  nominations  by  the  committee  in  certain  instances 
and  to  deny  it  such  ^authority  in  all  others. 

It  is  the  *  undoubted  right  of  a  political  party  to  make  nominations 
for  the  elective  officers  of  the  people.  The  Legislature  has  the  authority  • 
to  prescribe  reasonable  methods  to  be  employed  for  the  purpose;  but  it 
does  not  possess  the  power  to  absolutely  prohibit  any  nomination  being 
made.  Such  an  attempt  would  constitute  an  arbitrary  interference  with 
the  liberty  of  the  people  to  freely  associate  themselves  for  the  purpose 
of  expressing  such  choice  for  their  elective  offices  as  they  might  select 
and  for  reasons  they  might  see  fit.  "The  liberty  of  the  electors  in  the 
exercise  of  the  right  vested  in  them  by  the  Constitution  to  choose  public 
officers  on  whatever  principle,  or  dictated  by  whatever  motive  they  see 
fit,  unless  those  motives  contravene  common  morality,  and  are,  there- 
fore, criminal,  can  not  be  denied.  It  seems  to  me  as  absolute  as  the 
right  to  pursue  any  trade  or  calling,  and,  therefore,  their  right  to  asso- 
ciate and  organize  for  that  purpose  is  equally  great."  Coffey  v.  Demo- 
cratic General  Committee,  164  N.  Y.,  335,  58  N.  E.,  124,  51  L.  E,  A., 
680.  The  failure  of  the  Legislature  to  provide  any  method  for  a 
nomination  under  the  conditions  created  by  the  death  of  Mr.  Williams 
does  not  mean  that  the  Democratic  party  was  without  any  authority  to 
make  a  nomination  for  the  office  of  Railroad  Commissioner.  In  our 
opinion  it  has  that  authority.  The  mere  failure  of  the  Legislature  to 
provide  an  available  method  does  not  defeat  its  right  to  make  a  nomi- 
nation. The  ri^ht  exists  and  in  our  opinion  might  be  exercised  in  any 
manner  agreeable  to  party  usage  not  expressly  forbidden  by  law.  The 
use  of  the  executive  committee  as  a  method  is  expressly  so  forbidden, 
in  our  view,  by  article  3173,  and  it  can  not,  therefore,  be  availed  of. 
But  except  as  the  executive  committee  is  denied  any  power  of  nomina- 
tion under  the  conditions  presented,  plainly  the  making  of  a  nomination 
under  such  conditions  is  unregulated  by  any  statute  law,  and  it  could. 
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therefore,  in  our  opinion,  be  made  in  accordance  with  the  party  law 
and  agreeably  to  party  usage. 

This  brings  us  to  the  question  of  the  right  of  the  plaintiff  to  equitable 
relief. 

The  contention  of  the  committee  upon  this  phase  of  the  case  is  that 
there  is  presented  but  a  political  question  and  at  most  but  a  political 
right,  and  for  the  protection  of  such  a  right  equity  will  not  extend  its 
aid.  This  would  be  true  as  to  the  character  of  question  and  right  in- 
volved, but  for  the  fact  that  the  making  of  party  nominations  in  this 
State  is  regulated  by  law.  With  our  legislation  covering  the  subject, 
whether  a  given  nomination  has  been  made  in  accordance  with  that 
legislation  or  in  violation  of  it,  presents,  not  a  political  question,  but, 
necessarily,  a  judicial  question.  For  what  purpose  and  to  what  end, 
it  may  appropriately  be  inquired,  have  the  various  statutes  in  relation 
to  party  nominations  been  enacted  in  this  State  if  the  rights  and  duties 
therein  defined  and  the  matters  they  purport  to  govern  still  present 
mere  political  questions,  to  be  settled  alone  by  party  law  and  in  the 
party  forum,  and  are,  therefore,  beyond  the  cognizance  of  the  courts? 
The  very  purpose  of  this  legislation  was  to  relieve  these  matters  of  their 
mere  political  character,  as  was  their  nature  aforetime,  and  subject  them 
to  the  regulation  of  the  statute  law.  The  courts  exist  only  to  enforce 
the  law.  This  includes  the  statute  law.  If  they  have  no  cognizance 
of  rights  arising  under  a  civil  statute  regulating  a  political  party,  upon 
the  ground  that  the  body  regulated  is  political,  and,  therefore,  any  ques- 
tion affecting  it  is  also  political,  though  in  terms  governed  by  an 
express  statute,  it  must  follow  that  a  political  party  is  beyond  the  con- 
trol of  the  law.  But  political  parties  are  not  beyond  the  control  of  the 
law.  When  regulated  by  law,  their  action  to  the  extent  that  it  is  so 
governed  may  be  reviewed  by  the  courts  as  the  only  means  of  giving 
effect  to  the  sovereign  law  of  the  State.  In  such  case  the  inquiry  is 
judicial  because  made  the  duty  bt  the  courts;  and  the  questions  pre- 
sented are  likewise  judicial  because  arising  under  the  written  law. 

Is  the  right  of  the  plaintiff  to  contest  for  the  office  in  the  general 
election  as  a  Democrat,  without  the  disadvantage  of  an  opposing  Demo- 
cratic nomination,  a  mere  political  right,  where  such  nomination  is 
made  contrary  to  law  ?  His  right  would  be  political,  clearly,  if  the  law 
did  not  make  the  opposing  nomination  unlawful.  Does  it  remain,  how- 
ever, only  a  political  right,  under  the  law  which  forbids  the  nomination 
in  the  manner  made?  This  depends  simply  upon  whether  the  candi- 
dacy of  the  plaintiff  for  the  office  has  the  protection  of  the  law  which 
declares  as  unlawful  the  proposed  nomination.  If  so,  his  right  to  be 
unopposed  by  the  unlawful  nomination  is  clearly  a  legal  right.  It 
could  not  be  of  a  different  character.  A  statute  designed  to  protect  a 
certain  class  of  persons,  and  which  in  terms  does  so,  against  certain 
illegal  action,  by  prohibiting  such  action,  is  a  dead  letter  if  it  does  not 
confer  upon  such  persons  a  legal  right  to  demand  the  protection. 

Article  3173  was  designed  for  the  protection  of  political  parties,  and 
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every  member  of  such  parties  acting  within  his  lawful  rights,  against 
the  use  of  unauthorized  authority,  by  an  executive  committee.  There 
can  be  no  doubt,  for  illustration,  that  a  candidate  for  a  party  nomi- 
nation in  the  general  primary  election  is  protected  by  this  statute  in* 
his  right  to  have  such  primary  election,  alone,  determine  his  candidacy. 
Nor  can  there  be  any  question  that  such  right  would  be  a  legal  right. 
The  statute  making  unlawful  a  nomination  by  the  committee  in  such 
case  necessarily  confers  upon  a  member  of  the  party  whose  candidacy 
is  lawful  the  legal  right  to  be  unopposed  by  such  illegal  action  of  the 
committee.  Otherwise,  the  statute  is  of  no  force  and  protects  nobody 
against  usurpation  of  authority  by  an  executive  committee.  Likewise, 
this  statute  would  protect  the  candidacy  in  the  general  election  of  a 
member  of  the  party  who  had  been  duly  nominated  in  the  general 
primary  election. 

The  case  presents  a  condition  where  it  is  plainly  optional  with  the 
Democratic  party  of  the  State  whether  it  makes  any  nomination  for 
the  office  in  question.  Under  the  conditions  presented, — the  law  having 
prescribed  no  method  available  for  the  purpose. — it  is  not  required  to 
make  a  nomination ;  and  it  has  not  made  a  lawful  nomination. 

That  a  member  of  the  party,  where  no  nomination  is  required  to  be 
made  and  no  lawful  nomination  has  been  made,  may  as  a  Democrat 
lawfully  contest  for  an  elective  office  in  the  general  election,  can  not 
be  denied.  It  being  his  lawful  right  to  contest  for  the  oflBce  as  a 
Democrat  in  the  general  election,  where  no  nomination  is  required  to 
be  made  and  no  legal  nomination  has  been  made,  the  candidacy  of  such 
a  member  of  the  party  in  the  general  election  is,  in  our  opinion,  as 
clearly  protected  by  article  3173  against  a  nomination  by  the  executive 
committee,  declared  as  unlawful  by  that  article,  as  would  be  the  candi-^ 
dacy  of  a  member  of  the  party  for  a  nomination  in  the  general  primary 
election.  To  hold  otherwise  is  simply  to  narrow  the  scope  and  pur- 
pose of  article  31?3  to  the  protection  of  only  candidates  for  a  party 
nomination  or  the  lawful  nominees  of  a  party.  In  view  of  its  broad 
provisions  the  statute  can  not  in  our  opinion  be  so  limited  It  declares 
that,  except  as  provided  in  article  3172,  "no  executive  committee  shall 
ever  have  any  power  of  nomination.^'  This  can  only  mean  that  the 
power  denied  is  forbidden  at  all  times  and  under  all  conditions.  It 
necessarily  follows  that  the  statute  protects  not  only  candidates  for  a 
party  nomination  and  the  duly  declared  nominees  of  a  party,  but,  a& 
well,  the  candidacy  in  the  general  election  of  a  member  of  the  party 
as  such,  where  no  nomination  is  provided  for  and  no  lawful  nomina- 
tion has  been  made,  and  confers  upon  such  a  member  the  legal  right  te 
invoke  i^s  protection  by  an  appropriate  proceeding  in  the  courts.  Any 
other  view,  it  seems  to  us,  simply  means  that^an  executive  committee 
may  in  the  face  of  a  plain  statute  make  an  unlawful  nomination,  and 
that  a  member  of  the  party,  rightfully  a  candidate  for  the  office  because 
of  no  nomination  having  been  made,  and  the  rest  of  the  party  member- 
ship, as  well,  are  powerless  to  resist  the  committee's  action  but  must 
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submit  to  it.  This,  in  our  opinion,  would  result  in  the  nullification 
of  the  statute. 

We  think  it  also  plain  that  the  proposed  action  of  the  committee 
threatens  a  material  injury  to  the  plaintiff  for  the  redress  of  which  no 
adequate  legal  remedy  exists,  entitling  him  to  equitable  relief.  This 
was  the  holding  of  a  majority  of  the  honorable  Court  of  Civil  Appeals, 
constituted  by  Chief  Justice  Conner  and  Associate  Justice  Buck,  if 
article  3173  prohibited  a  nomination  by  the  committee.  We  think  that 
holding  was  correct.  It  is  shown  that  the  nomination  of  Mr.  Hurdles- 
ton  by  the  committee  will  be  equivalent  to  his  election.  It  would  de- 
stroy all  prospect  of  the  plaintiff^s  election  and,  under  the  agreed  state- 
ment of  facts,  will  wholly  preclude  his  candidacy.  If,  in  virtue  of 
article  3173  it  is  his  legal  right  to  be  protected  in  his  candidacy  against 
an  unlawful  nomination  by  the  committee,  as  we  have  held,  the  destruc- 
tion of  that  right  and,  in  consequence,  all  prospect  of  the  plaintiffs 
election,  necessarily  will  inflict  upon  him  a  substantial  injury.  It  is 
apparent  that  no  legal  remedy  is  available  to  prevent  the  legal  right 
of  the  plaintiff  to  have  his  candidacy  unopposed  by  an  unlawful  nomi- 
nation being  in  effect  destroyed,  or  to  avoid  the  destruction  of  all  pros- 
pect of  his  election,  which,  it  is  agreed,  will  be  the  result  if  the  com- 
mittee is  permitted  to  make  the  proposed  nomination.  The  first  maxim 
of  equity  is  that  it  will  not  suffer  a  right  to  be  without  a  remedy. 

We  do  not  believe  there  is  any  appi*eciable  conflict  in  the  authorities 
upon  the  proposition  that  where  the  making  of  party  nominations  by 
political  parties  is  once  regulated  by  the  statute  law  the  rights  created 
and  protected  by  a  statute  are  legal,  as  distinguished  from  political, 
rights;  and  that  for  their  invasion  equity  will  afford  its  relief  where 
there  is  no  adequate  legal  remedy.  Cases  exist  wherein  it  is  asserted 
that  the  rights  of  members  of  political  parties  in  respect  to  party  nomi- 
nations are  mere  political  rights  of  which  the  courts  will  not  take  cog- 
nizance, but  in  most  instances  it  will  be  found  that  this  doctrine  has 
been  asserted  where  there  was  no  statutory  regulation  of  such  nomina- 
tions. McDonald  v.  Lyon,  43  Texas  Civ.^  App.,  95,  95  S.  W.,  67,  de- 
cided by  the  honorable  Court  of  Civil  Appeals  for  the  Fifth  District, 
illustrates  cases  of  this  character.  It  involved  a  mere  party  dispute, 
ungovemed  by  any  law  save  the  party  law.  The  rights  involved  were, 
therefore,  purely  political  and  without  any  legal  standing.  It  was  prop- 
erly held  that  the  courts  would  not  interfere  for  the  settlement  of  such 
a  dispute. 

An  essentially  different  status,  however,  is  presented  where  the  making 
of  party  nominations  is  governed  by  law.  Rights  arising  under  such 
laws,  as  is  true  in  respect  to  all  rights  conferred  by  statute,  are  held  to 
be  legal  rights,  the  exercise  of  which  the  courts  will  protect  as  a  part 
of  their  duty  to  give  effect  to  the  written  law  of  the  land.  And  for 
the  enforcement  of  such  rights  equity  will  not  in  proper  cases  deny 
its  relief. 

Eagan  v.  Gerwe,  112  Ky.,  232,  65  S.  W.,  437,  decided  by  the  Court 
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of  Appeals  of  Kentucky,  the  court  of  last  resort  in  that  State,  presented 
a  case  where  the  executive  committee  of  a  political  party  attempted  to 
fix  a  certain  date  as  the  last  day  on  which  any  person  would  be  per- 
mitted to  submit  his  name  to  be  voted  for  at  a  certain  primary  election 
of  the  party  which  had  been  duly  called  to  nominate  candidates  of  the 
party.  The  time  within  which  such  names  were  to  be  submitted  was 
governed  by  a  statute  which  fixed  the  last  day  for  that  purpose  later 
than  that  fixed  by  the  committee.  The  plaintiff  in  the  case,  a  member 
of  the  party,  submitted  his  name  to  the  committee  to  be  placed  upon  the 
primary  election  ballot  as  a  candidate  for  the  party  nomination  as  a 
candidate  for  State  Senator,  within  the  period  fixed  by  the  statute,  and 
his  request  was  refused  by  the  committee.  He  was  granted  a  manda- 
tory injunction  to  compel  the  placing  of  his  name  on  the  ballot.  The 
Court  of  Appeals  held  that  he  was  entitled  to  such  relief. 

In  Brown  v.  Committee,  119  Ky.,  720,  68  S.  W.,  622,  decided  by  the 
same  court,  the  executive  committee  of  a  party  was  proceeding  to  hold 
a  primary  election  under  rules  and  regulations  essentially  different  from 
the  requirements  of  the  Kentucky  statute  governing  such  an  election. 
It  was  held  that  a  candidate  in  the  election  was  entitled  to  an  injunc- 
tion to  restrain  the  committee  from  holding  the  election  in  any  man- 
ner violative  of  the  statute. 

!N"eal  v.  Young,  75  S.  W.,  1082,  by  the  same  court,  involved  a  case 
where  certain  candidates  for  nomination  in  a  primary  election  sought  to 
restrain  a  Democratic  executive  committee  from  declaring  that  the 
primary  election,  theretofore  duly  called,  should  not  be  held.  In  the 
opinion  this  is  said: 

*T[t  was  urged  in  argument  that  the  question  here  involved  is  purely 
a  political  one,  and  that  the  courts  should  not  take  jurisdiction  of  it. 
My  answer  is  that  the  Court  of  Appeals  has  a  contrary  opinion,  and 
in  Eagan  v.  Gerwe,  Brown  v.  Republican  County  Committee,  and 
Young  V.  Beckham,  fll5  Ky.,  246,  72  S.  W.,  1092,  1094]  has 
held  that  it  had  jurisdiction  to  enforce  individual  and  legal  rights. 
If  it  were  a  controversy  between  the  old  committee  and  the  mem- 
bers claiming  to  be,  under  the  appointment  of  the  chairman,  as  to 
which  was  the  regular  committee,  and  no  other  rights  were  dependent 
upon  the  controversy,  then  it  would  be  a  purely  political  question,  to 
settle  which  the  courts  would  not  take  jurisdiction.  When  elections  were 
conducted  under  the  viva  voce  system,  or  by  ballots  furnished  the  elector? 
by  the  candidates  or  their  friends,  no  such  question  as  is  involved  could 
arise.  Since  the  adoption  of  the  official  ballot  system  by  the  constitu- 
tional convention,  since  the  legislative  branch  of  the  State  government 
provided  for  the  regulation  of  primary  elections  by  law,  questions  in- 
volving the  legal  rights  of  individuals  will  arise  for  the  determination 
of  the  courts.  The  necessity  for  such  adjudications  has  been  placed 
upon  the  courts  by  the  changes  which  have  been  made  by  the  organic 
and  statutory  law  of  the  State.     However  much  the  courts  desired  to 
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do  so,  they  could  not  avoid  the  responsibility  of  deciding  such  que^ 
tions,  even  if  perchance  someone  should  fail  to  discriminate  between 
political  rights  and  those  legal  rights  which  arise  under  the  law,  and 
declare  the  court  was  adjudicating  purely  political  questions.  The  Dem- 
ocratic committee  of  Jefferson  County  and  the  City  of  Louisville,  being 
officers  in  virtue  of  the  primary  election  law,  were  entitled  to  conduci 
the  primary  election,  and  to  ascertain  and  certify  the  result  of  it  with- 
out any  interference  or  hindrance  of  the  defendants.  To  protect  them 
in  the  exercise  of  this  right,  injunction  was  the  proper  remedy."  75 
S.  W.,  1082. 

Because  the  rights  of  the  plaintiffs  in  these  several  cases  arose  under 
and  were  protected  by  a  statute,  the  reason  of  these  decisions  is  that 
they  could  no  longer  be  regarded  as  purely  political  rights,  but  were 
essentially  legal  rights,  for  the  protection  of  which  against  illegal  action 
by  the  party  authorities  only  equity  afforded  an  adequate  remedy,  not- 
withstanding the  management  and  methods  of  a  political  party  were 
involved  and  the  action  of  the  party  authorities  thus  subjected  to  ^-^view 
by  the  courts. 

Brown  v.  Cole,  104  N".  Y.  Supp.,  109,  presented  a  case  where  a  Re- 
publican elector  sought  to  restrain  by  injunction  a  Republican  county 
committee  from  carrying  into  execution  a  system  of  enrollment  formu- 
lated by  the  committee  by  which  all  persons  except  those  whose  names 
might  appear  upon  the  enrollment  were  to  be  excluded  from  partici- 
pation in  the  Republican  primaries  of  the  county.  The  statutes  of  the 
State  prescribed  the  qualifications  of  the  persons  entitled  lo^  be  enrolled 
for  the  purpose  of  voting  in  primary  elections.  The  basis  of  the  suit 
was  the  committee's  disregard  of  such  statutes.  The  same  argument 
was  made  in  the  case  as  is  made  here  against  the  right  of  the  plaintiff 
to  an  injunction,  namely,  that  his  right  to  vote  in  the  primary  election 
was  a  mere  political  right,  not  cognizable  in  equity.  The  court  dis- 
posed* of  the  contention  in  these  words : 

"In  the  common  law  no  place  was  found  for  the  political  rights  of 
citizens.  .  .  .  The  necessity  for  a  different  rule  regarding  the  non- 
recognition  of  the  political  rights  of  citizens  did  not  become  apparent 
for  many  years  after  the  formation  of  our  government,  and  the  ancient 
doctrine  found  expression  in  numerous  decisions  of  our  courts.  The 
reasons  therefor  were  not  those  which  originated  the  doctrine,  but  were 
found  in  the  fact  that  such  rights  were  regarded  as  belonging  to  mat- 
ters which  did  not  concern  the  public  at  large,  and  from  their  very 
nature  beyond  the  pale  of  the  law.  Political  parties  differ  from  in- 
dividuals, corporations,  and  chartered  organizations,  in  that  they  are 
not  liable  to  amercement,  incarceration,  or  dissolution,  and,  therefore^ 
not  subject  to  the  familiar  methods  of  governmental  restraint.  For 
many  years  statecraft  was  at  a  loss  to  discover  any  method  by  which 
they  might  be  brought  under  effectual  control.  .  .  .  The  struggle 
to  accomplish  this  result  has  left  its  marks  upon  the  statute  books  of^ 
this  State  for  the  last  fifty  years,  where  the  history  of  its  progress  may 
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be  read  by  anyone  desiring  enlightenment  upon  the  subject.  .  .  . 
The  objects  of  these  provisions  (the  statutory  provisions  prescribing  the 
duties  of  the  officers  of  the  primaries,  the  method  of  procedure,  quali- 
fication of  voters,  etc.)  are  manifest,  and  it  is  not  to  be  presumed  that 
the  Legislature  would  so  attempt  to  regulate  and  prescribe,  in  respect 
to  the  holding  of  primaries  and  the  qualifications  of  voters  thereat, 
without  intending  to  enable  one  having  an  interest  in  such  primaries  to 
protect  and  defend  his  rights  and  enforce  compliance  with  the  law. 
Otherwise  the  statute  would  be  inane  and  an  elector  powerless.  .  .  . 
Reference  is  here  made  to  the  enrollment  laws  for  the  purpose  of  in- 
dicating the  completeness  of  the  legislation  of  recent  years  touching  the 
rights  of  electors,  the  regulation  of  political  parties,  and  the  duty  and 
jurisdiction  of  courts  to  take  cognizance  thereof.  From  this  review  of 
Siich  legislation,  I  conclude  that  the  old  doctrine  that  political  rights 
were  beyond  the  domain  of  judicial  investigation  and  determination  has 
been  swept  avm/,  and  that  there  no  longer  remains  any  distinction  be- 
tween the  civil  and  political  rights  of  citizens,  and  that  the  courts  may 
not  shut  their  doors  against  the  enforcement  of  any  such  rights.  It 
will  be  presumed  that  every  right,  recognized  or  conferred  by  statute, 
may  be  protected,  defended,  and  enforced  by  an  appropriate  legal  method 
and  that  every  wrong  has  its  remedy" 

To  the  same  effect  is  Walling  v.  Lansdon,  15  Idaho,  282,  97  Pac,  396, 
where  the  general  question  is  elaborately  discussed. 

In  Cook  V.  Houser,  122  Wis.,  534,  100  N.  W.,  964,  in  discussing  this 
question,  it  is  said: 

"The  time  has  long  since  passed  for  serious  controversy  as  to  whether 
in  this  class  of  cases  judicial  questions  are  involved.  The  idea  urged 
upon  our  attention  by  defendant's  counsel  that  they  involve  only  polit- 
ical questions  which  should  be  left  for  solution  to  the  pariy  organiza- 
tions directly  interested,  has  been  judicially  denied  over  and  over  again. 
We  venture  to  say  that  there  is  no  conflict  at  this  time  in  respect  to 
the  matter,  in  judicial  authorities  dealing  with  legislative  plans  for 
the  use  of  an  official  ballot.^' 

We  have  attempted  to  make  a  careful  review  of  the  authorities  relied 
upon  by  the  defendants  in  error  in  support  of  a  contrary  view.  As  given 
in  their  brief,  they  are  as  follows:  Walls  v.  Brundige,  109  Ark.,  250, 
160  S.  W.,  230;  Winnett  v.  Adams,  71  Neb.,  817,  99  N.  W.,  681;  in  re 
Sawyer,  124  TT.  S.,  200,  8  Sup.  Ct.,  482,  31  L.  Ed.,  432;  Anthony  v. 
Burrow,  129  Fed.,  783;  McDonald  v.  Lyon,  43  Texas  Civ.  App.,  484, 
95  S.  W.,  67 ;  Bobinson  v.  Wingate,  36  Texas  Civ.  App.,  65,  80  S.  W., 
1067;  S.  C.  98  Texas,  267,  83  S.  W.,  182;  City  of  Dallas  v.  Consoli- 
dated Street  Eailway  Co.,  105  Texas,  337,  148  S.  W.,  292;  Harding  v. 
Commissioners  Court,.95  Texas,  175,  ^^  S.  W-,  44;  Fletcher  v.  Tuttle, 
151  111.,  41,  25  L.  B.  A.,  143,  42  Am.  St.,  220,  37  N.  E.,  683;  Alderson 
V.  Commissioners,  32  W.  Va.,  640,  5  L.  B.  A.,  334,  25  Am.  St.,  840,  9 
S.  E.,  868;  Keams  v.  Howley,  188  Pa.  St.,  116,  42  L.  B.  A.,  235,  68 
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Am.  St.,  852,  41  Atl.,  273;  15  Cyc,  331;  Annapolis  v.  Gadd,  97  Md., 
734,  57  Atl.,  941 ;  State  v.  Foster,  111  La.,  939,  36  So.,  32. 

No  one  of  these  eases,  with  possibly  one  exception,  is  in  any  respect 
analogous  to  the  present  ease,  and  none  of  them  controls  it.  They  group 
themselves  into  the  following  classes:  (1)  Those  in  which  it  does 
not  appear  that  the  particular  right  involved,  for  the  enforcement  of 
which  the  action  was  brought,  was  protected  by  any  statute.  (2)  Those 
in  which  the  suit  was  to  restrain  some  step  in  an  election,  in  nowise  in- 
vading any  right  of  the  complainant.  (3)  Actions  to  prevent  removal 
from  oflBce  or  to  contest  the  title  to  an  office.  (4)  Where  the  effort 
made  was  to  obtain  a  review  of  some  character  of  party  action,  when  a 
special  tribunal  had  been  created  by  a  statute  for  the  settlement  of  such 
disputes  and  given  finality  of  decision  concerning  them. 

McDonald  v.  Lyon  has  already  been  noticed.  In  none  of  the  other 
Texas  cases  cited  were  the  questions  presented  here  in  anywise  involved. 
In  each  it  was  claimed  that  a  property  right  of  the  complainant  would 
be  invaded  if  the  result  of  a  particular  election  was  permitted  to  be  de- 
clared. The  decisions  but  affirm  the  well  established  doctrine  that  the 
completion  of  an  election  or  the  mere  declaration  of  its  result  does  not 
impair  or  threaten  any  property  right;  and  that  the  courts  will  not 
interfere  to  prevent  the  completion  of  elections,  belonging  as  they  do 
to  the  political  branch  of  the  government. 

Fletcher  v.  Tuttle  (III.)  is  relied  upon  as  a  leading  authority.  It  holds 
that  an  action  instituted  to  have  an  apportionment  act  declared  uncon- 
stitutional presents  merely  a  political  question.  This  holding  is  directly 
opposed  by  the  Supreme  Courts  of  Indiana  and  Wisconsiif,  both  of 
which  announce  that  such  a  question  is  judicial.  Parker  v.  State,  133 
Ind.,  178,  32  N.  E.,  836,  33  N.  E.,  119,  18  L.  R.  A.,  567;  State  v. 
Cunningham,  81  Wis.,  440,  15  L.  R.  A.,  561,  51  N.  W.,  724. 

In  re  Sawyer,  124  U.  S.,  200,  8  Sup.  Ct.,  482,  31  L.  Ed.,  402,  grew 
out  of  an  action  in  equity,  brought  in  a  Circuit*  Court  of  the  United 
States,  to  restrain  a  city  council  of  a  city  in  a  State  from  removing 
a  police  judge  from  office.  It  was  held  that  the  question  of  title  to  a 
public  office  is  cognizable  alone  in  courts  of  law,  and  that  a  Circuit 
Court  of  the  United  States  was  without  authority  to  restrain  the  council 
of  a  city  from  trying  and  determining  charges  of  malfeasance  against 
a  city  official. 

Winnett  v.  Adams  (Neb.),  was  a  case  where  the  action  was  to  restrain 
a  party  committee  from  putting  into  force  a  certain  rule  governing 
the  official  ballot  of  a  primary  election.  It  does  not  appear  from  the 
decision  that  the  action  of  the  committee  was  in  fact  prohibited  by  any 
statute.  The  court  in  its  opinion  adverts  to  no  statute  purporting  to 
deny  to  the  committee  the  authority  it  assumed  to  exercise.  If  there 
was  no  such  statute,  clearly  no  legal  right  was  invaded. 

In  Keams  v.  Howley  the  action  was  to  restrain  a  chairman  of  a  party 
committee  from  filling  vacancies  in  the  committee.  It  is  distinctly 
stated  in  the  opinion  that  the  action  sought  to  be  enjoined  was  not  pro- 
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hibited  by  any  statute,  and,  of  course,  there  was  in  such  ease  no  vio- 
lation of  any  legal  right  of  the  complainant.  This  significant  passage 
is  found  in  the  opinion: 

'It  may  be,  if  this  bill  had  aimed  to  prevent  a  threatened  violation 
of  law  by  any  of  these  oflBcers  it  could  have  been  maintained." 

When  these  cases  are  examined  and  the  actual  decision  in  each  is 
considered,  it  will  be  found  that  the  questions  presented  by  this  case 
were  not  at  all  involved,  with  possibly  the  exception  of  Walls  v.  Brun- 
dige  (Ark.).  It  is  unnecessary  to  review  them  further.  Walls  v.  Brun- 
dige  remains  to  be  considered. 

It  concerned  a  contest  for  the  Democratic  nomination  for  Governor. 
By  statute  it  was  provided  that  the  central  committee  of  the  party 
should  constitute  a  board  for  the  hearing  of  contests  of  primary  elec- 
tions with  the  right  of  appeal  to  the  State  convention;  and  that  the 
decision  of  these  tribunals  should  be  conclusive  of  the  contest.  S.  Brun- 
dige  and  Judge  Hays  were  rival  candidates  for  the  nomination.  Brun- 
dige  filed  a  contest  with  the  central  committee.  It  heard  the  contest 
and  determined  that  Judge  Hays  had  received  a  majority  of  the  votes, 
declaring  him  the  nominee.  The  bill  of  complainant  alleged  that  the 
committee  had  not  granted  him  a  hearing  upon  his  contest,  but  had 
arbitrarily  declared  his  opponent  to  be  the  nominee.  It  prayed  that 
the  certification  of  his  nomination  be  enjoined.  A  majority  of  the 
court  held  that  the  rights  of  Mr.  Brundige  were  merely  political  and 
not  cognizable  in  equity.  It  is  to  be  noted,  however,  that  the  decision 
of  the  case  is  in  part  rested  upon  the  fact  that  a  special  tribunal  had 
been  created  by  statute  for  the  hearing  of  such  a' contest  and  its  de- 
termination; that  its  decision  was  made  final  by  statute,  and  was,  there- 
fore, not  subject  to  review  in  the  courts.  A  dissenting  opinion  was 
filed  by  Chief  Justice  McCullough,  holding  that  the  allegations  of  fraud 
in  respect  to  the  action  of  the  committee  on  the  contest  gave  equity 
jurisdiction  of  the  case,  upon  the  ground  that  the  right  of  the  com- 
plainant to  a  fair  hearing  before  the  committee  was  a  legal  right  because 
a  statutory  right;  further  holding,  however,  that  since  the  complainant, 
had  permitted  the  time  to  elapse  in  which  the  contest  could  be  deter- 
mined in  advance  of  the  general  election,  he  had  no  right  which  equity 
could  protect, — clearly  a  proper  disposition  of  the  case. 

In  Chief  Justice  McCuUough's  opinion  in  this  case,  attention  is 
directed  to  the  fact  that  the  cases  which  hold  that  no  court  will  inter- 
fere in  the  matter  of  nominations  because  depending  purely  upon  party 
regulations,  all  antedate  the  enactment  of  statutes  providing  for  such 
regulation;  and  that  where  the  field  has  been  entered  upon  by  Legis- 
latures as  a  fit  subject  of  regulation  by  law,  the  courts  hold  that  legal 
rights  are  thereunder  established  which  the  courts  will  protect.  His 
conclusion  that  the  right  conferred  by  the  statute  to  a  fair  hearing  of 
the  contest  before  the  committee  was  a  legal  right,  which  would  be 
protected  in  equity  against  fraudulent  action  of  a  party  committee,  is, 
in  our  view,  unassailable. 
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The  holding  of  the  majority  of  the  Arkansas  Supreme  Court  in 
Walls  V.  Brundige  more  nearly  supports  the  contention  of  the  defendants 
in  error  here  than  any  case  cited.  But  we  are  unwilling  to  give  our 
concurrence  to  the  doctrine  that  a  right  conferred  by  the  statute  law 
of  the  State  is  not  a  legal  right.  To  hold  that  such  rights  are  not  legal 
rights  in  our  judgment  destroys  the  force  of  the  statute  law. 

The  case  has  been  carefully  considered.  While  the  good  faith  of  the 
State  executive  committee  is  not  in  our  opinion  to  be  doubted,  we  think 
it  clear  that  its  proposed  action  is  prohibited  by  the  statute  and  that 
the  plaintiff  was  entitled  to  have  it  restrained. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  that  of 
the  District  Court  is  affirmed. 

(Associate  Justice  Yantis  dissenting.) 

CONCURRING   OPINION. 

Mr.  Justice  HAWKINS  delivered  the  following  concurring  opinion : 

Very  heartily  I  concur  in  the  conclusion  announced  in  the  opinion 
by  Chief  Justice  Phillips.  Likewise  I  concur  in  nearly  all  that  is  there 
said  so  admirably.  Except  as  to  the  effect  of  article  2966,  Eevised 
Statutes,  no  specific  mention  of  which  is  made  therein,  said  opinion  is 
clear,  direct,  forcible,  convincing,  unanswerable;  and,  since  that  article 
is  inoperative,  as  hereinafter  indicated,  the  conclusion  remains  irre- 
sistible. 

However,  there  are  certain  features  of  this  case  which  I  consider 
worthy  of  special  mention  in  the  following  observations : 

(1)  As  to  the  authority  or  right  of  the  State  executive  committee 
to  nominate: 

Our  original  statute  regulating  primary  elections,  Acts,  1905,  1  S.  S., 
page  520  et  seq.,  contained  the  following  provisions: 

(a)  "A  nominee  may  decline  and  annul  his  nomination  by  deliver- 
ing to  the  officer  with  whom  the  certificate  of  his  nomination  is  filed 
.  .  .  a  declaration  in  writing,  signed  by  him  before  some  officer 
authorized  to  take  acknowledgments.  Upon  such  declination  (or  in  case 
of  death  of  a  nominee),  the  executive  committee  or  a  majority  of  them 
for  the  State,  district  or  county,  as  the  office  to  be  nominated  may 
require,  may  nominate  a  candidate  to  supply  the  vacancy/'  Sec.  50. 
That  identical  language  now  forms  part  of  article  3172,  Eevised  Statutes. 

(b)  "No  executive  committee  shall  ever  have  any  power  of  nomi- 
nation except  where  a  nominee  has  died  or  declined  the  nomination  as 
provided  in  section  50  of  this  Act."  (Sec.  118.)  That  provision  has  been 
carried  into  article  317^,  Eevised  Statutes,  the  sole  change  being  the  sub- 
stitution of  the  words  "in  article  3172"  for  the  reference  to  the  orig- 
inal section  50. 

Such  is  now  the  plain,  terge,  unambiguous,  mandatory  law  controlling 
this  case.  Unequivocally  and  sternly  it  forbids,  under  existing  circum- 
stances, any  nomination  by  any  executive  committee. 

As  a  side-light,  further  disclosing  the  intention  of  the  Legislature,  it 
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is  interesting  to  note  that  said  original  Act  provided,  in  section  106,  and 
article  3086.  Revised  Statutes,  now  declares: 

"Nohiinations  of  candidates  to  be  voted  for  at  any  special  election 
shall  be  made  at  a  primary  election  at  such  time  as  the  party  executive 
committee  shall  determine,  but  no  committee  shall  ever  ho/ve  the  power 
to  make  such  nominations/^ 

Furthermore,  section  118  of  said  original  Act,  and  article  2966, 
Revised  Statutes,  now  in  force,  alike  provide: 

'^0  name  shall  appear  on  the  official  ballot  except  that  of  a  candi- 
date who  was  actvally  nominated  in  accordance  with  the  provisions  of 
this  Act" 

Certainly,  then,  beyond  all  room  for  argument  or  cavil,  it  was  the 
purpose  of  the  Legislature,  as  disclosed  in  the  quoted  language  of 
section  50  (article  3172),  and  section  118  (article  3173),  to  make 
illegal,  and  to  prevent,  the  making,  by  the  committee,  of  the  nomina- 
tion here  in  question;  and  that  was  within  the  scope  of  legislative 
authority,  that  character  and  measure  of  regulation  of  party  nomina- 
tions being  clearly  reasonable. 

(2)  As  to  the  making  of  a  nomination,  under  existing  circum- 
stances, by  the  party,  otherwise  than  by  direct  action  of  its  State 
executive  committee: 

Article  3173  is  not  the  only  provision  in  the  nature  of  a  limitation 
or  restriction  upon  the  exercise  of  the  right  to  nominate.  The  above 
quoted  provisions  of  article  2966  (original  section  118),  also,  are  ap- 
plicable, and  must  be  considered. 

If  taken  and  applied  according  to  their  literal  meaning,  as  the  Legis- 
lature evidently  intended,  and  in  connection  with  article  3173  and  the 
fact  that  our  statutes  prescribe  no  method  whatever  for  making  a  nomi- 
nation under  the  circumstances  here  presented,  the  effect  of  said  pro- 
visions of  article  2966,  if  they  be  valid,  and  operate  under  the  circum- 
stances, is,  primarily,  to  forbid  the  placing  of  any  name  upon  the  official 
ballot  as  that  of  a  party  nominee,  even  though  such  nomination  be 
made  by  the  party  itself,  in  accordance  with  party  usage  and  in  some 
customary  and  regular  way  other  than  by  direct  action  of  the  State 
executive  committee^  and,  secondarily,  to  render  a  nomination,  even 
when  so  regularly  made  by  the  party  itself  and  not  by  its  executive  com- 
mittee, practically  nugatory;  and  the  ultimate  result  is  to  deprive  the 
party  and  its  adherents  of  any  and  all  benefits  which  might  flow  from 
the  making  of  a  party  nomination  under  the  circumstances  which  exist 
in  this  instance. 

However,  for  these  very  reasons,  said  provisions  of  article  2966,  in 
so  far,  at  least,  as  they  apply  to  such  circumstances  are,  in  my  opinion, 
wholly  invalid,  as  cctnstituting  an  utterly  unreasonable  exercise  by  the 
Legislature  of  its  conceded  power  to  regulate  and  control  party  nomi- 
nations. 

The  Legislature  may  regulate,  but  it  is  powerless  to  prevent,  in  toto, 
the  making  of  a  party  nomination  under  the  present  circumstances. 
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Consequently,  said  provisions  of  article  2966  being  to  that  extent  in- 
operative, and  our  statutes  prescribing  no  method  for  making  a  party 
nomination  under  the  circumstances,  and  said  provisions  of  article  3173 
forbidding  the  executive  committee  to  nominate  in  such  instances  being 
valid,  the  legal  effect  of  our  statutes,  as  a  whole,  is  to  leave  intact  the 
ancient  right  of  the  party  to  make  a  nomination  in  this  instance,  in 
such  manner  as  the  party,  or  its  members,  collectively,  may  adopt,  save 
and  except  that  its  State  executive  committee  may  not  nominate.  In- 
asmuch as  the  former  oflBcer  died  five  weeks  prior  to  the  general  elec- 
tion, during  which  period  the  pariy  itself  might  make  a  nomination  for 
that  office  through  primary  conventions  and  a  State  convention,  or  other- 
wise, rather  than  by  such  direct  action  of  the  committee,  iarticle  3173 
is  not  open  to  attack  upon  the  ground  that,  in  this  instance,  it  closes 
the  doors  to  the  making  of  any  party  nomination. 

(3)  Our  statutes,  while  not  in  terms  conferring  upon  the  applicant 
a  right  to  make  the  race  in  question  without  the  handicap  of  an  illegal 
nomination  against  him,  clearly  recognize  the  existence  of  that  right, 
which  is  thereby  transformed  from  an  erstwhile  purely  political  right 
into  a  present  legal  right,  the  protection  of  which  is,  therefore,  and 
thenceforth,  appropriately  and  imperatively  a  subject  of  judicial  cog- 
nizance, in  a  proper  action,  as  completely  as  is  any  property  right. 

(4)  Our  statute  on  injunction  provides: 

"Judges  of  the  District  and  County  Courts  shall,  either  in  term  time 
or  vacation,  hear  and  determine  all  applications  and  grant  writs  of  in- 
junctions returnable  to  said  courts  in  the  following  cases: 

"1.  Where  it  shall  appear  that  the  party  applying  for  such  writ  is 
entitled  to  the  relief  demanded,  and  such  relief  or  any  part  thereof  re- 
quires  the  restraint  of  some  act  prejudicial  to  the  applicant, 

"2.  Where,  pending  litigation,  it  shall  be  made  to  appear  that  a 
party  doing  some  act  respecting  the  subject  of  litigation,  or  threatens 
or  is  about  to  do  some  act  or  is  procuring  or  suffering  the  same  to  be 
done  in  violation  of  the  rights  of  the  applicant,  which  act  would  tend 
to  render  judgment  ineffectual. 

"3.  In  all  cases  where  the  applicant  for  such  writ  may  show  himself 
entitled  thereto  under  the  principles  of  equity,  and  as  provided  by 
statutes  in  all  other  Acts  of  this  State,  providing  for  the  granting  of 
injunctions,  or  where  a  cloud  would  be  put  on  the  title  of  real  estate 
being  sold  under  an  execution  against  a  person,  partnership  or  corpora- 
tion, having  no  interest  in  such  real  estate  subject  to  execution  at  the 
time  of  the  sale,  or  irreparable  injury  to  real  estate  or  personal  property 
is  threatened,  irrespective  of  any  legal  remedy  at  law/^  Art.  4643, 
Bev.  Stats. 

The  quoted  provisions  appear  to  have  been  injected  by  the  codifiers 
into  the  revision  of  1879.  Like  the  English  statute  of  1873,  they  have 
enlarged,  very  greatly,  the  scope  and  sweep  of  equity  jurisdiction,  ex- 
tending it  far  beyond  its  former  confines.  Summer  v.  Crawford,  91 
Texas,  129,  41  S.  W.,  994;  Ex  parte  Warfield,  40  Texas  Cr.,  413,  76 
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Am.  St.,  724,  50  S.  W.,  993;  Ex  parte  Allison,  48  Tex.  Cr.,  634,  3  L. 
E.  A.  (N.  S.),  622,  13  Ann.  Cases,  624,  90  S.  W.,  492;  Dibrell  v.  City 
of  Coleman,  172  S.  W.,  553. 

Obviously  the  first  subdivision  was  intended  to  do  more  than  to  pro- 
tect property  rights,  with  which  the  third  subdivision  deals.  In  my 
opinion  subdivision  1  plainly  authorizes,  and  the  facts  of  this  case  un- 
questionably require,  the  restraint,  by  writ  of  injunction,  of  said  pro- 
posed action  by  the  State  executive  committee,  such  action  being  both 
clearly  illegal  and  highly  prejudicial  to  said  legal  right  of  the  appli- 
cant to  run,  as  a  Democrat,  for  the  office  in  question,  without  being 
hampered  by  an  illegal  nomination  against  him.  It  may  be,  and  I  am 
inclined  to  believe  that,  irrespective  of  his  own  candidacy,  and,  merely 
in  his  own  capacity  as  a  member  of  that  party,  applicant  is  entitled  to 
the  injunction  sought;  but  that  point  need  not  be  decided  now. 

DISSENTING   OPINION. 

Mb.  Justice  YANTIS  delivered  the  following  dissenting  opinion: 
T  do  not  agree  with  the  views  expressed  in  the  majority  opinion  in 
this  case,  and  I  feel  impelled  by  a  sense  of  duty  to  dissent  therefrom, 
and  to  record  my  views. 

The  confusion  of  opinion  among  attorneys  and  courts  in  this  case 
upon  one  of  the  questions  involved  grows  out  of  the  construction  of 
article  3173,  Vernon's  Sayles'  Civil  Statutes,  which  is  a  part  of  the 
very  voluminous  Act  of  1905,  regulating  primary  elections  of  political 
parties.  According  to  my  view,  there  should  be  no  diflBculty,  and  no 
disagreement,  if  we  should  apply  the  rules  of  construction  provided  by 
standard  text-writers,  and  announced  by  the  various  Supreme  Courts 
of  the  United  States.  My  first  impression  was  that  the  courts  would 
not  be  permitted  or  authorized  to  give  the  section  of  the  statute  re- 
ferred to  any  construction  diflferent  from  the  literal  meaning  of  the 
words  employed  in  that  section.  But  upon  investigation  of  the  authori- 
ties T  find  the  rule  to  be  uniform  among  the  courts  and  text-writers  to 
the  effect  that  where  a  section  of  a  statute,  in  the  meaning  of  the  literal 
words  employed,  is  in  conflict  with  the  general  intent  and  purport  of 
the  entire  Act,  the  language  of  such  section  which  is  in  conflict  with 
the  general  intent  and  purport  of  the  entire  statute  will  be  so  reformed 
as  to  make  it  harmonious  with  such  intent  of  the  Legislature ;  that  other 
words  may  be  added  to  such  section,  or  words  may  be  taken  therefrom 
to  make  the  section  harmonious  in  meaning  with  the  intent  and  purport 
of  the  general  Act.  I- think  when  that  rule  of  construction  is  followed 
in  this  case,  article  3173  would  not  be  rendered  void,  but  would  be 
binding  and  enforceable  as  so  reformed;  and  that  when  so  reformed 
to  conform  to  the  intent  and  purport  of  the  general  primary  election 
law,  as  shown  by  its  context,  its  provisions  would  not  be  prohibitory 
of  the  power  of  the  State  Democratic  executive  committee  to  make 
nominations  in  cases  of  sudden  emergency  where  it  is  impossible  or 
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impracticable  for  the  nomination  to  be  made  by  primary  election,  under 
the  provisions  of  the  primary  election  law. 

Rightly  construed,  it  is  plain  from  the  meaning  of  the  words  em- 
ployed in  the  general  primary  election  law,  and  from  the  context  thereof, 
that  the  Legislature  intended  to  accomplish  at  least  four  preforms: 
(1)  It  intended  to  prohibit  the  nomination  of  candidates  by  the  pre- 
cinct convention  system  which  had  been  employed  prior  to  its  enact- 
ment, and  to  adopt  in  lieu  thereof  a  plan  which  would  allow  every  voter 
in  the  party  to  vote  directly  in  primary  elections  his  choice  for  a  can- 
didate, and  that  the  majority  or  plurality  candidate,  according  as  fixed 
by  its  provisions,  should  be  the  nominee  of  the  party  for  the  oflSce  for 
which  he  was  a  candidate,  entirely  independent  from  the  will  of  con- 
ventions or  executive  committees;  (2)  that  said  primary  election  law 
was  not  intended  to  be  applied  to  instances  of  sudden  emergency  aris- 
ing too  near  the  general  election  to  render  practicable,  for  want  of 
suflScient  time,  for  the  will  of  the  party  to  be  ascertained  in  time  for 
the  name  of  the  nominee  to  be  printed  on  the  official  ballot  for  the 
general  election;  (3)  that  there  was  no  intention  to  prohibit  a  polit- 
ical party  from  making  a  nomination  in  a  case  of  sudden  emergency, 
such  as  is  presented  in  this  case,  where  the  emergency  arose  too  late 
for  the  primary  election  to  be  held;  (4)  that  the  intention  of  the 
Legislature  is  clearly  indicated,  to  the  effect  that  in  cases  of  sudden 
emergency  happening  too  late  for  primary  elections  to  be  held,  that  the 
State  executive  committee  of  each  party  would  not  be  prohibited  from 
making  a  nomination  for  the  party  whose  interest  and  welfare  had  been 
entrusted  to  its  keeping.  The  Act  specifically  provides  for  the  State 
executive  committee  of  the  parties  to  make  such  nomination  in  cases 
of  sudden  emergency  ariwng  from  the  death  of  a  nominee  or  from 
the  resignation  of  the  nominee.  Can  it  be  believed  that  the  Leg- 
islature intended  to  prohibit  the  executive  committee  of  the  party 
from  making  nominations  in  instances  of  other  emergencies  of  a 
similar  kind?  What  reason  could  exist  for  the  Legislature  to  intend 
to  authorize  the  executive  committee  of  political  parties  to  make  nomi- 
nations in  cases  where  the  nominee  resigned,  or  where  he  died,  but  to 
forbid  the  executive  conftnittee  from  making  a  nomination  in  the  same 
kind  and  character  of  emergency  such  as  arises  upon  the  death  of  an 
officer  who  was  not  the  nominee  of  the  party?  This  would  be  to  pro- 
hibit one  party  from  having  a  nominee  for  the  office  vacated  by  the 
death  of  the  occupant,  and  to  thus  force  the  party  into  unfair  com- 
petition with  the' other  political  parties  by  refusing  to  allow  its  mem- 
bers to  concentrate  upon  one  candidate,  thereby  compelling  it  to  hazard 
its  chances  in  the  election  by  several  candidates  of  the  same  political 
persuasion  running  in  the  election,  and  perhaps  against  only  one  can- 
didate of  parties  of  opposite  political  persuasion.  It  is  plain  from  the 
entire  Act  that  no  such  advantage  was  intended  to  be  given  to  any  polit- 
ical party;  that  no  such  disadvantage  should  be  visited  by  law  upon 
any  political  party,  for  if  there  is  one  thing  plainly  shown  in  the  entire 
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Act,  it  is  that  each  political  party  should  have  the  same  fair  opportunity 
by  the  law  to  concentrate  the  power  of  such  party  in  favor  of  one 
certain  candidate  of  its  own  faith.  The  plain  intent  of  article  3173 
is  to  enforce  the  other  provision  of  the  primary  election  law  which  gives 
the  public  the  right  to  nominate  directly  by  primary  vote,  and  to  forbid 
executive  committees  of  political  parties  from  thwarting  the  will  of  the 
people  in  this  particular,  and  from  usurping  their  right  to  elect  by 
primary  election,  by  themselves  making  nominations  for  the  party.  The 
intention  is  very  plain,  to  prohibit  nominations  in  any  other  way  except 
by  primary  election,  except  in  oases  of  sudden  emergencies  arising  too 
late  for  the  primary  election  to  be  held. 

Article  3173  meant  only  to  prohibit  executive  committees  from  usurp- 
ing the  right  of  the  people  to  elect  in  primary  elections,  except  that  it 
did  not  intend,  any  more  than  the  general  primary  election  law  intended, 
to  prohibit  the  executive  committee  from  making  nominations  in  cases 
of  sudden  emergencies  arising  too  late  for  the  primary  election  to  be 
held.  The  insertion  of  any  two  or  three  words  appropriately  used  in 
article  3173  would  conform  it  to  the  general  plan  and  intention  of  the 
primary  election  law  on  the  points  involved.  Article  3173,  referred  to, 
is  as  follows: 

"No  executive  committee  shall  ever  have  any  power  of  nomination, 
except  where  a  nominee  has  died  or  declined  the  nomination  as  provided 
in  article  3172.^' 

.  Now,  suppose  this  article  of  the  law  should  be  reformed  so  as  to  make 
it  prohibitive  only  of  the  power  of  executive  committees  to  make  nomi- 
nations, except  in  cases  of  sudden  emergency  arising  too  near  the  elec- 
tion for  the  primary  election  to  be  held.  This  would  give  it  the  plain 
intent  of  the  Legislature,  and  would  make  it  harmonize  with  the  other 
provisions  of  the  Act.  Clearly,  as  judged  from  the  words  employed  in 
the  entire  Act,  and  their  context,  the  Legislature  did  not  have  in  mind, 
and  did  not  intend  to  legislate  at  all  on  the  subject  of  the  right  and 
power  of  the  executive  committee  to  make  nominations  to  fill  vacancies 
caused  by  the  death  of  oflBcers  who  were  not  nominees.  This  being  true, 
and  giving  this  effect  to  article  3173,  would  leave  no  law  upon  the 
subject,  and,  therefore,  would  leave  the  executive  committee  with  full, 
unabridged  power  to  act  in  such  instances  as  the  trustees  of  the  party 
which  they  represented,  and  to  make  a  nomination,  or  not  to  do  so, 
according  to  their  own  best  judgment  and  discretion.  If  effect  should 
be  given  to  the  literal  words  of  article  3173,  this  general  intention  of 
the  Legislature  could  not  prevail,  but  would  be  stricken  down.  Giving 
the  literal  meaning  of  the  words  employed  in  said  article  full  effect 
leaves  it  in  glaring  conflict  with  the  whole  plain  scheme  and  intention 
of  the  entire  Act,  and  in  such  a  case  the  rule  of  statutory  construction 
is  that  the  court  should  reform  article  3173,  either  by  adding  to  it,  or 
by  striking  from  it  such  words  as  would  make  it  harmonize  with  the 
general  intent  of  the  Legislature. 

There  are  some  words  that  might  be  omitted  from  it  which  would 
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leave  it  in  harmony  with  the  intent  of  the  Legislature  as  arrived  at 
from  the  words  employed,  their  context  and  plain  meaning.  As  illus- 
trative of  the  thought,  suppose  there  should  be  inserted  certain  words 
so  as  that  the  article  would  read  as  follows: 

"No  executive  committee  shall  ever  have  any  power  of  nomination 
where  nominations  are  authorized  herein  except  where  a  nominee  has 
died  or  declined  the  nomination,  as  provided  in  article  3172,  but  shaU 
have  such  power  where  a  nominee  has  died  or  declined  the  nomination, 
as  provided  in  article  3172.'^ 

This  would  harmonize  article  3173  so  as  to  preserve  the  intent  of  the 
general  Act  to  prohibit  executive  committees  from  making  nominations 
provided  for  by  primary  elections,  and  from  usurping  the  power  of  the 
people  in  that  way.  It  would  confer  full  power  on  the  committee  to 
make  nominations  where  the  nominee  either  died  or  resigned,  and  it 
would  leave  the  committee  uncontrolled  as  to  what  action  to  take  if  a 
vacancy  occurred  by  the  death  of  an  officer  not  a  nominee  and  too  late 
to  hold  a  primar}*  election.  The  language  inserted  as  indicated  above 
is,  of  course,  purely  illustrative,  and  any  other  language  taken  from 
the  section,  or  added  to  it,  would  do  as  well,  or,  perhaps,  better,  if.  it 
merely  conformed  the  article  to  the  general  scheme,  plan  and  intent 
of  the  entire  Act. 

This  is  but  the  common  rule  advanced  by  able  text-writers,  and  as 
employed  by  the  courts  of  the  country  generally,  in  giving  effect  to  the 
legislative  intent,  by  harmonizing  the  language  thereto  and  therewith. 
Perhaps  there  is  no  better  treatise  on  statutory  construction  than  the 
very  able  text-book  of  Mr.  Sutherland  on  that  subject.  The  rule  for 
which  I  contend  is  upheld  in  the  strongest  terms  by  this  very  clear, 
conservative  and  forceful  treatise,  in  which  he  cites  numerous  authori- 
ties from  everywhere  to  sustain  the  position.  Sections  260-261  speak 
as  follows: 

^^istakes  may  be  corrected  by  aid  of  the  context.  Legislative  en- 
actments are  not  any  more  than  any  other  writings  to  be  defeated  on 
account  of  mistakes,  errors  or  omissions,  provided  the  intention  of  the 
Legislature  can  be  collected  from  the  whole  statute;  and  the  title  and 
preamble  may  be  referred  to  for  this  purpose.  Where  a  law  possessing 
all  of  the  requisites  of  a  valid  statute  is  passed,  containing  clear  require- 
ments capable  of  being  carried  into  effect,  in  connection  with  other 
statutes  on  the  same  subject,  a  mistaken  reference  to  them  will  not 
defeat  the  will  of  the  legislature  and  render  it  void.  Thus,  where  an 
Act  purporting  to  be  an  amendment  of  another  Act  describes  it  truly 
except  that  it  incorrectly  states  the  date,  the  erroneous  statement  will 
be  treated  as  surplusage  or  corrected  by  construction.  So  references 
to  other  sections  or  statutes  incorrectly  made  will  be  corrected  where 
the  context  or  other  particulars  identifies  the  statute  or  provision  in- 
tended and  enables  the  court  to  follow  the  reference  with  certainty. 
Where  one  word  has  been  erroneously  used  for  another,  or  a  word 
omitted,  and  the  context  affords  the  means  of  correction,  the  proper 
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word  will  be  deemed  substituted  or  supplied.  This  is  but  making  the 
strict  letter  of  the  statute  yield  to  the  obvious  intent.  So  words  which 
are  meaningless  or  inconsistent  with  the  intention  otherwise  plainly 
expressed  in  an  Act  have  sometimes  been  rejected  as  redundant  or  sur- 
plusage. If  a  condition  or  qualifying  clause  has  been  misplaced  so  that 
in  the  connection  where  it  is  inserted  it  is  absurd  or  nonsensical,  the 
court  will  apply  it  to  its  proper  subject  and  give  it  effect  if  the  statute 
affords  the  proper  clues,  and  it  can  be  done  in  furtherance  of  its  obvious 
intent.  But  where  the  language  read  in  the  order  of  clauses  as  passed 
presents  no  ambiguity,  courts  will  not  attempt  to  qualify  it  by  any 
transposition  of  clauses  and  from  what  it  can  be  ingeniously  argued 
was  a  general  intent.  Where  the  provisions  of  a  law  are  inconsistent 
and  contradictory  to  each  other,  or  the  Uberal  construction  of  a  single  sec- 
tion  would  conflict  with  every  other  following  or  preceding  it,  and  the  en- 
tire scope  and  manifest  intent  of  the  Act,  it  is  certainly  the  duty  of  the 
courts,  if  it  be  possible,  to  harmonize  the  various  provisions  with  each 
other;  and  to  effect  this  it  may  be  necessary,  and  is  admissible,  to  depart 
from  the  literal  construction  of  one  or  more  sections, 

"To  enable  the  court  to  insert  in  a  statute  omitted  words  or  read  it 
in  different  words  from  those  found  in  it,  the  intent  thus  to  have  read 
it  must  be  plainly  deducible  from  other  pa/rts  of  the  statvie."  (Italics 
mine.) 

In  section  263  of  said  treatise,  Mr.  Sutherland  says : 

^Tfot  only  are  words  and  provisions  modified  to  harmonize  with  the 
leading  and  controlling  purpose  or  intention  of  an  Act,  but  also  by 
comparison  of  one  subordinate  part  with  another;  that  is  to  say,  the 
sense  of  particular  words  or  phrases  may  be  greatly  influenced  by  the 
context,  or  the  association  with  other  words  and  clauses/^ 

Again,  in  section  279  of  Sutherland  on  Statutory  Construction,  it 
is  said: 

"In  cases  coming  within  the  reach  of  the  principle  just  illustrated, 
general  words  are  read  not  according  to  their  natural  and  usual  sense, 
but  are  restricted  to  persons  and  things  of  the  same  kind  or  genus  as 
those  just  enumerated ;  they  are  construed  according  to  the  more  explicit 
context.  This  rule  can  be  used  only  as  an  aid  in  ascertaining  the 
legislative  intent,  and  not  for  the  purpose  of  controlling  the  intention 
or  of  confining  the  operation  of  a  statute  within  narrower  limits  than 
was  intended  by  the  law-maker.  It  affords  a  mere  suggestion  to  the  judi- 
cial mind  that  where  it  clearly  appears  that  the  law-maker  was  thinking 
of  a  particular  class  of  persons  or  objects,  his  words  of  more  general 
description  may  not  have  been  intended  to  embrace  any  other  than 
those  within  the  class.    The  suggestion  is  one  of  common  sense.'^ 

In  section  219  it  is  said : 

"Not  only  may  the  meaning  of  words  be  restricted  by  the  subject 
matter  of  an  Act  or  to  avoid  repugnance  with  other  parts,  but  for  like 
reasons  they  may  be  expanded.  The  application  of  the  words  of  a 
single  provision  may  be  enlarged  or  restrained  to  bring  the  operation 
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of  the  Act  within  the  intention  of  the  Legislature,  when  violence  will 
not  be  done  by  such  interpretation  to  the  language  of  the  statute.  The 
propriety  and  necessity  of  thus  construing  words  are  most  obvious  and 
imperative  when  the  purpose  is  to  harmonize  one  part  of  an  Act  with 
another  in  accord  with  its  general  intent.  The  statute  itself  furnishes 
the  best  means  of  its  own  exposition;  and  if  the  intent  of  the  Act  can 
be  clearly  ascertained  from  a  reading  of  its  provisions,  and  all  its  parts 
may  be  brought  into  harmony  therewith,  that  intent  will  prevail  without 
resorting  to  other  aids  for  construction.  The  intention  of  an  Act  will 
pravail  over  the  literal  sense  of  its  terms,  (Italics  mine.)  So  general 
words  in  one  part  may  be  controlled  and  restrained  by  particular  words 
in  another,  taken  as  expressing  the  same  intention  with  more  precision. 
The  true  meaning  of  any  clause  or  provision  is  that  which  best  accords 
with  the  subject  and  general  purpose  of  the  Act  and  every  other  part/^ 

Again  he  says  in  section  215: 

^Therefore  it  is  an  elementary  rule  of  construction  that  all  parts  of 
an  Act  relating  to  the  same  subject  should  be  considered  together,  and 
not  each  by  itself.  By  such  a  reading  and  consideration  of  a  statute 
its  object  or  general  intent  is  sought  for,  and  the  consistent  auxiliary 
effect  of  each  individual  part.  Flexible  language  which  may  be  used 
in  a  restricted  or  extensive  sense  will  be  construed  to  make  it  con- 
sistent with  the  purpose  of  the  Act  and  the  intended  modes  of  its 
operation  as  indicated  by  such  general  intent,  survey  and  comparison — 
ex  antecedentibus  et  consequentibus  fit  optima  interpretation' 

Mr.  Sutherland  announces  the  same  doctrine  in  section  218  of  his  said 
treatise,  as  follows: 

"It  is  indispensable  to  a  correct  understanding  of  a  statute  to  inquire 
first  what  is  the  subject  of  it,  what  object  is  intended  to  be  accom- 
plished by  it.'  When  the  subject  matter  is  once  clearly  ascertained  and 
its  general  intent,  a  key  is  found  to  all  its  intricacies; — ^general  words 
may  be  restrained  to  it,  and  those  of  narrower  import  may  be  expanded 
to  embrace  it  to  effectuate  that  intent.  When  the  intention  can  be 
collected  from  the  statute,  words  may  be  modified,  altered  or  supplied 
so  as  to  obviate  any  repugnancy  or  inconsistency  with  such  intention.'^ 

In  support  of  this  text,  among  the  authorities  cited  by  Mr.  Suther- 
land are  the  following:  Greenhow  v.  James,  80  Virginia.  636,  56  Am. 
Rep.,  603 ;  Mongeon  v.  People,  55  New  York,  613 ;  Reiche  v.  Smvtho, 
13  Wall.,  162,  20  L.  Ed.,  166;  Silver  v.  Ladd,  7  Wall.,  219,  19  L.*^Ed., 
138;  Orange,  etc.,  R.  R.  Co.  v.  Alexandria,  17  Gratt.,  176;  State  v. 
Clark,  5  Dutcher  (29  X.  J.  L.),  96;  Commonwealth  v.  Loring,  8  Pick., 
370;  Murray  v.  Gibson,  15  How.  (U.  S.),  421;  Butts  v.  Vicksburg,  etc., 
R.  R.  Co.,  63  Miss.,  462;  2  Daniel  on  Neg.  Instruments,  sec.  1684; 
Kimbro  v.  Bank  of  Fulton,  49  Ga.,  419;  United  States  v.  Kirby,  7 
Wall.,  482,  19  L.  Ed.,  278. 

In  the  Eureka  case  Mr.  Justice  Field  said: 

"Instances  withoid  number  exist  where  the  meamifig  of  words  in  a 
statute  has  been  enlarged  or  restricted  and  qualified  to  carry  out  the 
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intention  of  the  Legislature.  The  inquiry,  where  any  uncertainty  exists, 
always  is  as  to  what  the  Legislature  intended,  and  when  that  is  ascer- 
tained it  controls,"    4  Sawyer,  302,  317.     (Italics  mine.) 

In  the  case  of  Eobinson  v.  Varnell,  16  Texas,  382,  Mr.  Justice  Wheeler, 
of  the  Texas  Supreme  Court,  refused  to  give  a  statute  a  strict  literal 
interpretation  where  the  meaning  of  the  literal  words  employed  was  in 
conflict  with  the  object  of  the  statute : 

'TVe  have  seen  that  the  expression  in  the  statute,  ^actions  of  debt,^ 
can  not  receive  a  strict  literal  interpretation,  without  defeating  the  pro- 
vision altogether;  for  we  have  no  actions  which  come  strictly  and  tech- 
nically within  that  denomination.  It  must,  then,  receive  such  a  reason- 
able and  liberal  interpretation  as  will  give  it  effect  according  to  the 
spirit  and  intention  of  the  statute.  To  do  this,  we  must  disregard  the 
technical  distinctions  of  forms  and  terms,  and  look  to  the  substance  and 
manifest  objects  of  the  statute." 

In  the  case  of  McLelland  v.  Shaw,  15  Texas,  319,  the  Supreme  Court 
of  this  State,  speaking  through  Mr.  Justice  Wheeler,  modified  and  re- 
formed the  language  used  in  a  statute  so  as  to  harmonize  with  its  object 
and  imention.     It  said: 

^^either  was  the  court,  nor  the  auditor  and  Comptroller,  required  to 
place  a  construction  upon  the  Act  of  the  Legislature,  which  would  lead 
to  a  consequence  so  repugnant  to  the  common-sense  understanding  of 
the  provisions  of  the  Act,  and  so  derogatory  to  the  wisdom  and  sense  of 
justice  of  the  Legislature.  They  were  required  to  look,  not  only  to 
the  words  of  the  Act,- but  to  the  notorious  facts  which  led  to  its  enact- 
ment; so  to  construe  its  provisions,  in  reference  to  those  facts,  as  to 
carry  out  and  give  effect  to  its  well  known  meaning  and  intention,  in 
the  just  and  true  spirit  of  the  enactment.  Because  hy  reason  of  the 
generality  of  the  language,  its  most  obvious  merely  literal  construction 
might  be  different  from  its  hnown  object  and  intention  (italics  mine), 
they  were  not.  therefore,  to  disregard  these  and  adhere  to  a  merely  lit- 
eral construction,  which  would  do  violence  to  the  manifest  design  and 
object  of  the  provision.  They  were  not  required  to  ignore  the  well 
known  historic  facts  to  which  the  Act  itself  makes  express  reference.' 
But  the  language  and  provisions  of  the  Act  are  sufficiently  suggestive  of 
its  true  meaning  and  intention,  to  place  that  question  beyond  a  doubt.'* 

In  the  case  of  Edwards  v.  Morton,  92  Texas,  152,  46  S.  W.,  792,  thi^ 
court,  speaking  through  Mr.  Justice  Brown,  refused  to  follow  the  literal 
meaning  of  the  words  employed  in  the  appeal  bond  statute  (Revised 
Statutes,  article  1673)  and  practically  wrote  almost  an  entire  sentence 
into  the  statute  in  order  to  require  it  to  yield  to  the  legislative  intent. 
He  did  not  reform  the  statute,  because  to  give  to  it  the  literal  meaning 
of  its  words,  "involved  either  an  absurdity  or  a  manifest  injustice,'* 
as  contended- in  the  majority  opinion,  but  purely  on  the  ground  stated 
by  him,  that  "courts  will  not  follow  the  letter  of  the  statute  when  it 
leads  away  from  the  true  intent  and  purpose  of  the  Legislature,  and 
to  conclusions  inconsistent  with  the  general  purpose  of  the  Act." 
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That  is  the  identical  proposition  for  which  I  contend.  Article  3173, 
Vernon's  Sayles'  Civil  Statutes,  should  be  reformed  so  as  to  speak  the 
intent  and  general  purpose  of  the  entire  Act.  Discussing  the  question, 
Mr.  Justice  Brown  spoke  as  follows: 

'The  intention  of  ihe  Legislature  in  enacting  a  law  is  the  law  itself, 
and  must  be  enforced  when  ascertained,  although  it  may  not  be  con- 
sistent with  the  strict  letter  of  the  statute.  Courts  will  not  follow  the 
letter  of  the  statute  when  it  leads  away  from  the  true  intent  and  pur- 
pose of  the  Ijegislature  and  to  conclusions  inconsistent  with  the  general 
purpose  of  the  Act.  Judge  Moore  properly  characterized  that  kind  of 
construction  which  disregards  the  intention  and  adheres  to  the  letter 
of  an  Act  in  the  following  language:  ^f  the  courts  were  in  all  cases 
to  be  controlled  in  their  construction  of  statutes  by  the  mere  literal 
meaning  of  the  words  in  which  they  are  couched,  it  might  well  be 
admitted  that  appellants'  objection  to  the  evidence  was  well  taken. 
But  such  is  not  the  case.  To  be  thus  controlled,  as  has  often  been  said, 
would  be  for  the  courts  in  a  blind  effort  to  refrain  from  an  interference 
with  legislative  authority  by  their  failure  to  apply  well  established  rules 
of  construction  to,  in  fact,  abrogate  their  own  power  and  usurp  that 
of  the  Legislature,  and  cause  the  law  to  be  held  directly  the  contrary 
of  that  which  the  Legislature  had  in  fact  intended  to  enact.  While  it 
is  for  the  Legislature  to  make  the  law,  it  is  the  duty  of  the  courts  to 
"try  out  the  right  intendment''  of  statutes  upon  which  they  are  called 
to  pass,  and  by  their  proper  construction  to  ascertain  and  enforce  them 
according  to  their  true  intent.  For  it  is  this  intent  which  constitutes 
and  is  in  fact  the  law,  and  not  the  mere  verbiage  used  by  inadvertence 
or  otherwise  by  the  Legislature  to  express  its  intent,  and  to  follow  which 
would  pervert  that  intent.' " 

I,  therefore,  do  not  think  the  State  executive  committee  violated  the 
law  in  making  the  nomination,  but  acted  entirely  within  its  plain  pur- 
pose, meaning  and  intent.  If  article  3173  is  not  given  this  construc- 
tion, as  I  think  it  should  be,  in  order  to  give  it  effect,  then  it  should 
be  held  to  be  utterly  void  as  prohibitive  of  the  only  method  for  a  party 
to  make  a  nomination  not  already  prohibited  by  the  primary  election 
Act;  and  as  so  ably  said  by  the  majority  the  Legislature  has  not  the 
power  to  prohibit  political  parties  from  making  nominations.  In  that 
view,  the  Act  of  the  State  executive  committee  was  not  illegal,  and  the 
rights  contended  for  by  Gilmore  were  not  created  by  said  article.  But 
if  I  am  wrong  in  this,  and  article  3173  should  be  given  literal  effect, 
and  if  it  should  be  held  that  said  committee  violated  the  law,  still  the 
right  contended  for  by  the  plaintiff  in  error,  Gilmore,  is  only  a  political 
right,  and  a  court  of  equity,  to  which  he  has  appealed  for  relief  by  in- 
junction, has  no  jurisdiction  to  grant  relief,  since  courts  of  equity  are 
only  conversant  with  civil  rights,  as  contradistinguished  from  political 
rights. 

The  effect  of  the  opinion  of  the  majority  is  to  hold  that  a  court  of 
equity  may  be  resorted  to  for  the  protection  of  purely  political  rights. 
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as  contradistinguished  from  civil  rights;  that  a  chancery  court  is  em- 
powered and  authorized  to  issue  writs  of  injunction  to  restrain  political 
wrongdoers  from  violating  the  political  rights  of  others.  No  court  in 
Texas  has  ever  made  such  a  holding  until  now.  There  is  precedent 
in  the  courts  of  Texas  for  the  opposite  view.  The  question  has  often 
been  before  the  courts  of  the  country,  and  with  almost  unanimity  they 
have  spoken  plainly  upon  the  subject,  and  have  said,  with  but  few 
exceptions,  that  courts  of  equity  will  not  issue  writs  of  injunction  to 
protect  political  rights.  With  unanimity,  text-writers  have  declared 
that  a  court  of  equity  will  not  undertake  to  protect  political  rights  from 
injury.  But  a  new  view,  altogether  at  variance  with  the  great  weight 
of  authority,  both  in  this  country  and  in  England,  is  expressed  by  the 
majority  of  this  court,  which  holds  that  a  court  of  equity  will  lend  its 
assistance  to  right  political  wrongs;  that  it  will  take  jurisdiction  of 
political  rights,  and  protect  them  from  the  acts  of  the  wrongdoer. 

The  rule  is  familiar  to  all  that  a  court  of  equity  will  not  grant 
relief  against  the  acts  of  a  wrongdoer  where  the  injured  party  has  an 
adequate  remedy  at  law,  or  unless  he  shows  a  threatened  irreparable  injury 
to  his  civil  rights.  The  statement  of  this  proposition  itself  excludes  grant- 
ing relief  to  one  who  shows  injury,  or  threatened  injury  to  only  his 
political  rights.  There  is  no  use  for  a  confusion  of  terms  about  it, 
because  the  term  "civil  rights"  has  a  well  defined  meaning  in  the  cur- 
rent law  of  the  land,  and  does  not  include  political  rights.  The 
plaintiff  in  error,  Gilmore,  presents  no  question  affecting  his  property 
right,  or  any  other  civil  right,  but  comes  here  alone  upon  the  naked 
question  that  his  political  rights  are  threatened  to  be  injured  by  the 
alleged  wrongdoing  of  the  State  Democratic  executive  committee,  if  it 
should  be  permitted  to  nominate  C.  H.  Hurdleston  for  the  oflBce  of 
Railroad  Commissioner,  for  which  place  the  plaintiff  in  error,  C.  E. 
Gilmore,  has  announced  as  a  candidate  before  the  people  of  Texas  in 
the  general  election  to  be  held  November  7,  1916.  He  does  not  ask 
to  be  afforded  any  relief  in  a  court  of  law,  but  confines  his  petition  and 
his  prayer  to  a  request  for  relief  from  a  court  of  equity.  We  are  not 
permitted,  therefore,  to  go  beyond  his  prayer  in  this  suit  and  grant 
him  a  remedy  at  law,  if  it  should  appear  that  on  proper  pleading  he 
would  be  entitled  to  have  his  alleged  wrongs  redressed  in  a  court  of  law. 

Are  his  so-called  rights,  civil  rights,  or  are  they  political  rights  ?  He 
is  making  a  political  race,  for  a  political  oflBce,  and  the  right  which  he 
claims  is  his,  is  to  make  this  political  race  imhampered  by  the  political 
action  of  the  State  Democratic  executive  committee  in  making  a  nomina- 
tion for  the  position  which  he  claims  in  violation  of  a  section  of  the  pri- 
mary election  law,  which  regulates,  the  conduct  of  political  parties.  The 
bare  statement  of  his  case  establishes  beyond  controversy  that  the  right 
which  he  contends  has  been,  or  will  be  injured,  if  the  committee  is  not 
restrained,  is  a  political  right.  But  if  it  is  not  in  this  way  made  plain 
that  his  right  is  a  purely  political  one,  then  it  can  be  demonstrated 
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by  testing  whether  it  is  a  civil  right,  which  rights  have  a  well  defined 
meaning,  and  if  it  is  not,  it  must  be  a  political  right.  Bouvier,  volume 
3,  page  2961,  defines  poltieal  and  civil  rights  as  follows: 

''Political  rights  consist  in  the  power  to  participate,  directly  or  in- 
directly, in  the  establishment  or  management  of  government.  These 
political  rights  are  fixed  by  the  Constitution.  Every  citizen  has  the 
right  of  voting  for  public  ofiBcers,  and  of  being  elected;  these  are  the 
political  rights  which  the  humblest  citizen  possesses.         ' 

"Civil  rights  are  those  which  have  no  relation  to  the  establishment, 
support,  or  management  of  the  government.  These  consist  in  the  power 
of  acquiring  and  enjoying  properi;y,  of  exercising  the  paternal  and 
marital  powers,  and  the  like.^^ 

This  definition  has  been  approved  by  tjhe  courts  of  the  country. 
Plaintiff  in  error,  Gilmore,  attempts  to  bring  himself  within  this  rule 
in  the  allegation  in  his  bill  that  the  office  of  Railroad  Commissioner 
pays  a  salary  of  $4,000  per  year,  which  makes  the  ofiRce  property,  and 
a  property  right  is,  of  course,  a  civil  right.  But  he  fails  to  show  that 
he  owns  the  ofiice,  or  is  entitled  to  the  salary.  He  only  shows  that  he 
has  a  chance  to  secure  it  in  the  election,  if  the  committee  should  be 
restrained  from  nominating  another  person.  But  he  fails  to  show,  as, 
indeed,  I  presume  it  is  beyond  his  power  to  show,  that  even  should  the 
executive  committee  not  make  a  nomination,  he  would,  then  secure  the 
office,  for  the  reason  that  some  other  candidate  might  still  defeat  him. 
So,  instead  of  owning  the  salary  of  the  office,  he  only  hael  at  best, 
should  the  committee  be  restrained  from  making  a  nomination,  a  chance 
to  secure  the  office,  which  is  far  different  from  owning  property  in  the 
office,  or  in  its  salary.  In  other  words,  he  does  not  own  the  office  or 
its  salary,  but  he  has  only  a  remote,  speculative  chance  of  acquiring  it. 
I  know  of  no  case  where  the  courts  have  granted  the  equitable  relief 
of  injunction,  to  protect  from  injury  a  bare  chance  to  acquire  property 
rights,  which  is  as  near  the  ownership  of  property  rights  as  the  plaintiff 
in  error  approaches  in  his  bill  for  relief. 

The  primary  election  law  of  1905,  one  provision  of  which  the  plaintiff 
in  error  contends  is  about  to  be  violated  by  the  State  Democratic  execu- 
tive committee,  undertakes  to  regulate  by  the  exercise  .of  the  State's 
police  powers  the  conduct  of  elections  by  political  parties.  It  provides 
in  very  many  instances  that  certain  acts  may  be  done,  and  in  very 
many  instances  prohibits  the  doing  of  certain  acts.  It  provides  at 
least  two  methods  for  its  enforcement,  one  by  criminal  prosecution,  the 
other  by  mandamus  (article  3143) ;  but  it  will  be  noted  that  it  fails 
to  provide  that  the  remedy  of  injunction  may  ever  be  resorted  to.  The 
mention  of  these  two  remedies  should  be  held  to  exclude  all  other 
remedies  not  provided  for  by  the  act.*  At  the  time  of  its  passage  the 
statutes  authorizing  the  courts  to  grant  writs  of  injunction  had  appli- 
cation only  to  the  protection  of  civil  rights.  They  could  not  have  been 
intended  to  cover  rights  arising  out  of  the  primary  election  law  of  1905, 
for  they  had  been  in  force  more  than  twenty-five  years  when  the  primary 
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law  was  passed.  This  primary  election  law  did  not  undertake  to  extend 
the  equitable  right  of  injunction  to  its  own  provisions,  but  instead,  it 
provided  other  remedies  and  methods  of  enforcement.  To  that  end  it 
denounces  every  breach  of  its  provisions,  including  article  3173,  as  a 
criminal  oflEense,  punishable  by  fine  or  imprisonment,  or  both,  and  in 
some  instances  denounces  them  as  felonies. 

Article  3173,  referred  to,  does  not  create  any  rights,  nor  pretend  to 
do  so,  in  Gilmore^s  favor.  That  article,  if  in  effect  in  its  literal  mean- 
ing, is  prohibitory  of  the  right  of  the  State  Democratic  executive  com- 
mittee to  make  a  nomination  under  the  circumstances  presented  here. 
It  is  as  follows: 

^^0  executive  committee  shall  ever  have  any  power  of  nomination, 
except  where  a  nominee  has  died  or  declined  the  nomination  as  provided 
in  article  3172.^' 

By  its  terras  there  is  no  pretense  of  creating  any  rights  in  the  plaintiff 
in  error,  Gilmore,  or  in  any  other  person,  except  that  it  creates  a  right 
in  favor  of  the  State  to  enforce  the  provision  by  a  criminal  prosecu- 
tion. This  was  ample  and  adequate  remedy  for  the  State  to  enforce 
the  law  by  its  police  powers,  which  is  all  that  was  ever  intended  by 
the  Legislature,  the  Act,  resting  as  it  does,  for  constitutional  right  of 
existence,  entirely  upon  the  police  power  of  the  government. 

The  rule  that  a  court  of  equity  will  not  grant  a  writ  of  injunction 
to  protect  purely  political  rights  has  been  so  often  decided  that  the 
writer  has  considered  it  a  settled  question.  In  the  case  of  McDonald 
V.  Lyon,  43  Texas  Civ.  App.,  484,  93  S.  W.,  67,  the  question  was  defi- 
nitely decided  in  accordance  with  that  view  by  the  Dallas  Court  of 
Civil  Appeals,  speaking  through  Mr.  Justice  Bookhout.  In  that  case 
the  suit  was  for  an  injunction  by  McDonald  to  restrain  Lyon,  who  was 
the  chairman  of  the  State  executive  committee  of  the  Republican  party 
in  Texas,  from  issuing  his  call  as  such  chairman  for  tiie  next  State 
convention  of  said  party  to  be  held  in  El  Paso,  Texas,  which  the  bill 
alleged  Lyon  was  about  to  do  in  obedience  to  an  order  of  the  executive 
committee  of  said  party.  It  was  alleged,  among  other  things,  that  the 
said  State  committee  was  vested  with  authority  to  select  the  place  of 
meeting,  but  that  the  law  provided  that  the  meeting  of  the  executive 
committee  should  be  held  on  the  second  Monday  in  June,  whereas,  in 
that  instance  the  executive  committee  which  selected  the  place  of  meet- 
ing had  been  held  in  violation  of  law  on  the  8th  day  of  May.  There 
was  also  an  allegation  that  the  law  provided  that  no  one  should  act 
as  chairman  of  such  executive  committee,  or  as  a  member  of  such 
committee  who  held  an  office  of  profit,  or  who  was  a  candidate  for  an 
office  of  profit  under  the  United  States,  and  that  said  committee  vio- 
lated such  provision  of  the  law  in  that  its  members  who  participated 
in  said  meeting  were  all  officers  or  candidates  for  office  of  profit  under 
the  United  States,  and  that  Lyon  himself,  who  was  chairman,  was  dis- 
qualified from  acting  in  such  position  in  that  he  was  an  officer  of  the 
United  States,  holding  an  office  of  profit  at  the  time  of  said  meeting. 
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The  right  of  McDonald  to  have  a  court  of  equity  grant  a  writ  of  in- 
junction was  held  to  be  political  even  though  such  right  was  claimed 
to  be  derived  from  a  State  statute.  Mr.  Justice  Bookhout,  in  refusing 
the  injunction,  addressing  himself  to  the  particular  question  of  issu- 
ing injunctions  to  protect  political  rights,  said: 

"Again,  there  was  no  error  in  sustaining  the  demurrers  to  the  peti- 
tion and  dismissing  the  cause,  for  the  reason  the  petition  seeks  an  in- 
junction of  rights  which  are  merely  political.  A  court  of  equity  will 
not  imdertake  to  supervise  the  acts  and  management  of  a  political  party 
for  the  protection  of  a  purely  political  right.  As  was  stated  in  Fletcher 
V.  Tuttle,  161  lU.,  41,  37  N.  E.,  686,  25  L.  R.  A.,  143,  42  Am.  St. 
Rep.,  220,  quoting  from  Kerr  on  Injunctions:  Tt  is  elementary  law 
that  the  subject  of  the  jurisdiction  of  a  court  of  chancery  is  civil 
property.  The  court  is  conversant  only  with  the  question  of  property 
and  the  maintenance  of  civil  rights.  Injury  to  property,  whether  actual 
or  prospective,  is  \he  foundation  on  which  the  jurisdiction  rests.  The 
court  has  no  jurisdiction  in  matters  merely  criminal  or  merely  immoral, 
which  do  not  affect  any  right  of  property.  Nor  do  matters  of  political 
character' come  within  the  jurisdiction  to  interfere  with  the  public  duties 
of  any  department  of  government,  except  under  special  circumstances 
and  where  necessary  for  the  protection  of  property  rights/  A  court  of 
equity  will  not  undertake  to  supervise  the  acts  of  the  executive  com- 
mittee of  the  Republican  party  of  Texas  for  the  protection  of  a  purely 
political  right,  such  as  that  alleged  in  plaintiffs'  petition.  Winnett  v. 
Adams,  71  Neb.,  718,  99  N.  W.,  681 ;  Fletcher  v.  Tuttle,  37  N.  E.,  683, 
151  111.,  41,  25  L.  R.  A.,  143,  42  Am.  St.  Rep.,  220;  Alderson  v.  Com- 
missioners, 32  W.  Va.,  640,  9  S.  E.,  868,  5  L.  R.  A.,  334,  25  Am.  St. 
Rep.,  840;  State  v.  Aloe,  152  Mo.,  466,  54  S.  W.,  494,  47  L.  R.  A.,  393; 
Green  y.  Mills,  69  Fed.,  859,  16  C.  C.  A.,  516,  30  L.  R.  A.,  90;  5  Pom. 
Eq.,  324,  331,  332.  If  these  rights  are  interfered  with  the  injured 
party  must  look  to  some  other  source  than  a  court  of  equity  for  redress.^ 

The  case  of  Harding  v.  Commissioners  Court  of  McLennan  County, 
95  Texas,  174,  66  S.  W.,  44,  was  a  suit  by  Harding  praying  for  a  writ 
of  injunction  to  enjoin  the  Commissioners  Court  of  McLennan  County 
from  declaring  the  result  of  an  election  under  the  local  option  law  in 
a  part  of  the  county.  Judgment  went  against  him  in  the  trial  court 
and  he  reached  the  Supreme  Court  by  writ  of  error. .  He  alleged  in  his 
petition  that  he  was  engaged  in  the  sale  of  beer  and  other  liquors 
within  the  limits  of  a  prescribed  local  option  precinct,  but  he  failed 
to  allege  that  he  was  legally  so  engaged.  Chief  Justice  Gaines,  speak- 
ing for  the  court,  said: 

^There  is  no  averment  that  he  was  legally  so  engaged.  If  such  were 
the  fact  it  should  have  been  alleged.  Unless  he  was  a  licensed  dealer, 
which  is  not  averred  and  which  we  are  not  at  liberty  to  assume,  we  arc 
of  opinion  that  he  would  have  no  such  interest  in  the  question  agitated 
by  his  suit  as  would  have  entitled  him  to  bring  the  action.  Since  it 
does  not  appear  that  the  effect  of  declaring  that  the  election  had  car- 
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ried  in.  favor  of  local  option  was  to  imperil  any  pecuniary  right  of  the 
applicant,  the  question  as  to  him  is  merely  a  political  one,  and  the 
courts  agree  that  a  party  can  not  sue  to  determvne  a  controversy  of  such 
a  character/*     (Italics  mine.) 

In  the  case  of  Winnett  v.  Adams,  71  Feb.,  817,  99  N".  W.,  681,  the 
Supreme  Court  of  Nebraska,  in  denying  a  writ  of  injunction  to  pro- 
tect a  political  right,  said: 

'The  doctrine  that  equity  is  conversant  only  with  matters  of  prop- 
erty and  the  maintenance  of  civil  rights,  and  will  not  interpose  for  the 
protection  of  rights  which  are  merely  political,  is  supported  by  an 
almost  unbroken  line  of  authorities.  .  .  .  But  we  think  it  is  per- 
fectly safe  to  adopt  the  doctrine  to  the  extent  of  holding  that  a  court 
of  equity  will  not  undertake  to  supervise  the  acts  and  management  of 
a  political  party  for  the  protection  of  a  purely  political  right.  We  do 
not  overlook  the  fact  that  primary  elections  have  become  the  subject  of 
legislative  regulation,  and  it  may  be  conceded  that  each  member  of  a 
political  party  has  a  right  to  a  voice  in  such  primaries,  and  to  seek 
nominations  for  public  office  at  the  hands  of  his  party.  But  when  he 
is  denied  these  rights,  or  unreasonably  hampered  in  their  exercise,  he 
must  look  to  some  other  source  than  a  court  of  equity  for  redress.  To 
hold  otherwise  would  establish  what  could  not  but  prove  a  most  mis- 
chievous precedent,  and  would  be  a  long  step  in  the  direction  of  making 
a  court  of  equity  a  committee  on  credentials,  and  the  final  arbiter  be- 
tween contesting  delegations  in  political  conventions.  The  voters  them- 
selves are  competent  to  deal  with  such  matters  without  the  guiding 
hand  of  the  chancellor,  and  it  will  make  for  their  indepeiidence,  self- 
reliance,  and  ability  for  self-government  to  permit  them  to  do  so.  It 
is  true  they  may  make  mistakes,  but  courts  themselves  have  been  known 
to  err.^^ 

Again,  the  Sup*reme  Court  of  Nebraska,  in  the  case  of  Phelps  v. 
Piper,  48  Neb.,  724,  33  L.  E.  A.,  53,  67  N.  W.,  755,  said : 

"Political  parties  are  voluntary  associations  for  political  purposes. 
They  establish  their  own  rules.  They  are  governed  by  their  own  usages. 
Voters  may  form  them,  reorganize  them,  and  dissolve  them  at  their 
will.  The  voters  ultimately  must  determine  every  such  question.  The 
voters  constituting  a  party  are,  indeed,  the  only  body  who  can  finally 
determine  between  contending  factions,  or  contending  organizations. 
The  question  is  one  essentially  political,  and  not  judicial,  in  its  char- 
acter. It  would  be  alike  dangerous  to  the  freedom  of  elections,  the 
liberty  of  voters,  and  to  the  dignity  and  respect  which  should  be  enter- 
tained for  judicial  tribunals,  for  the  court  to  undertake  in  any  case 
to  investigate  either  the  government,  usages,  or  doctrine  of  political 
parties,  and  to  exclude  from  the  official  ballot  the  names  of  candidates 
placed  in  nomination  by  an  organization  which  a  portion,  or,  perhaps, 
a  large  majority,  of  the  voters  professing  allegiance  to  the  particular 
party  believed  to  be  the  representatives  of  its  political  doctrines  and  its 
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party  govemment  We  doubt  even  whether  the  Legislatore  has  the 
power  to  confer  upon  the  court  any  such  authority  ^^ 

In  the  case  of  Green  v.  Mills,  69  Fed.,  852,  16  C.  C.  A.,  516,  30 
L.  B.  A.,  90,  Mr.  Justice  Fuller  said: 

"The  jurisprudence  of  the  United  States  has  always  recognized  the 
distinction  between  common  law  and  equity  as,  under  the  Constitution, 
matter  of  substance  as  well  as  of  form  and  procedure.  And  the  dis- 
tinction has  been  steadily  maintained,  although  both  jurisdictions  are 
vested  in  the  same  courts.  Fenn  v.  Holme,  21  How.,  481,  484;  Thomp- 
son V.  Railroad  Cos.,  6  Wall.,  134;  Gates  v.  Allen,  149  U.  S.,  451, 

13  Sup.  Ct.,  883,  977;  Mississippi  Mills  v.  Cohn,  150  U.  S.,  202,  205, 

14  Sup.  Ct.,  75.  It  is  well  settled  that  a  court  of  chancery  is  con- 
versant only  with  matters  of  property  and  the  maintenance  of  civil 
rights.  The  court  has  no  jurisdiction  in  matters  of  a  political  nature, 
nor  to  interfere  with  the  duties  of  any  department  of  government, 
unless  under  special  circumstances,  and  when  necessary  to  the  protec- 
tion of  rights  of  property,  nor  in  matters  merely  criminal,  or  merely 
immoral,  which  do  not  affect  any  rights  of  property.  In  re  Sawyer, 
124  TT.  S.,  200,  8  Sup.  Ct.,  482;  Luther  v.  Borden,  7  How.,  1;  Mis- 
sissippi V.  Johnson,  4  Wall.,  475;  Georgia  v,  Stanton,  6  Wall.,  50; 
Holmes  v.  Oldham,  1  Hughes,  76,  Fed.  Cas.  No.  6643.  Neither  the 
legislative  nor  the  executive  department,  said  Chief  Justice  Chase,  in 
Mississippi  v.  Johnson,  ^can  be  restrained  in  its  action  by  the  judicial 
department,  though  the  acts  of  both,  when  performed,  are,  in  proper 
cases,  subject  to  its  cognizance.'  *The  office  and  jurisdiction  of  a  court 
of  equity,'  said  Mr.  Justice  Gray,  in  In  re  Sawyer,  'unless  enlarged 
by  express  statute,  are  limited  to  the  protection  of  rights  of  property.' 
To  assume  jurisdiction  to  control  the  exercise  of  political  powers,  or 
to  protect  the  purely  political  rights  of  individuals,  would  be  to  invade 
the  domain  of  the  other  departments  of  government  or  of  the  courts 
of  common  law." 

In  the  leading  case  of  Fletcher  v.  Tuttle,  151  111.,  41,  25  L.  E.  A., 
143,  42  Am.  St.,  220,  37  N.  E.,  683,  the  Supreme  Court  of  Illinois  said : 

"The  question,  then,  is,  whether  the  assertion  and  protection  of  polit- 
ical rights,  as  judicial  power  is  apportioned  in  this  State  between  courts 
of  law  and  courts  of  chancery,  are  a  proper  matter  of  chancery  juris- 
diction. We  would  not  be  understood  as  holding  that  political  rights 
are  not  a  matter  of  judicial  solicitude  and  protection,  and  that  the 
appropriate  judicial  tribunal  will  not,  in  proper  cases,  give  them  prompt 
and  officient  protection,  but  we  think  they  do  not  come  within  the 
proper  cognizance  of  courts  of  equity.  .  .  .  Other  authorities  of 
similar  import  might  be  referred  to,  but  the  foregoing  are  amply  suf- 
ficient to  show  that,  wherever  the  established  distinctions  between  equit- 
able and  common  law  jurisdiction  are  observed,  as  they  are  in  this 
State,  couris  of  equity  have  no  authority  or  jurisdiction  to  interpose  for 
the  protection  of  rights  which  are  merely  political,  and  where  no  civil 
or  property  right  is  involved.    In  all  such  cases  the  remedy,  if  there 
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is  one,  must  be  sought  in  a  court  of  law.  The  extraordinary  jurisdic- 
tion of  courts  of  chancery  can  not,  therefore,  be  invoked  to  protect  the 
right  of  a  citizen  to  vote  or  to  be  voted  for  at  an  election,  or  his  right 
to  be  a  candidate  for  or  to  be  elected  to  any  oflBce;  nor  can  it  be  in- 
voked for  the  purpose  of  restraining  the  holding  of  an  election,  or  of 
directing  or  controlling  the  mode  in  which,  or  of  determining  the  rules 
of  law  in  pursuance  of  which,  an  election  shall  be  held.  These  matters 
involve  in  themselves  no  property  rights,  but  pertain  solely  to  the 
political  administration  of  government.  If  a  public  officer,  charged  with 
political  administration,  has  disobeyed  or  threatens  to  disobey  the  man- 
date of  the  law,  whether  in  respect  to  calling  or  conducting  an  election, 
or  otherwise,  the  party  injured  or  threatened  with  injury  in  his  political 
rights  is  not  without  remedy.  But  his  remedy  must  be  sought  in  a 
court  of  law,  and  not  in  a  court  of  chancery .^^ 

In  the  case  of  Walls  v.  Brundidge,  109  Ark.,  250,  160  S.  W.,  230, 
the  Supreme  Court  of  Arkansas,  spealdng  directly  to  the  political  ques- 
tion involved  here,  said: 

'T!t  is  well  also  to  bear  in  mind  that  the  right  of  a  citizen  to  vote 
and  to  be  voted  for  at  an  election,  or  to  be  a  candidate  for  or  to  be 
elected  to  an  office,  is  a  political  right  in  contradistinction  of  a  civil  or 
propei-tv  right.  Gladish  v.  Ix)vewell,  95  Ark.,  621,  130  S.  W.,  579; 
PletcheV  V.  Tuttle,  151  111.,  41,  37  N.  E.,  683,  25  L.  R.  A.,  143, 
10  Am.  St.  Eep.,  220;  In  re  Sawyer,  124  U.  S.,  200,  8  Sup.  Ct.,  482, 
31  L.  Ed.,  402;  Giles  v.  Harris,  189  U.  S.,  475,  23  Sup.  Ct,  639, 
47  L.  Ed.,  909;  Green  v.  Mills,  69  Fed.,  857,  16  C.  C.  A.,  516,  30 
L;  R.  a.,  90;  Winnett  v.  Adams,  71  Neb.,  817,  99  N.  W.,  681.^' 

Again  in  said  case  the  Supreme  Court  of  Arkansas  stated  its  views 
as  follows: 

*T!t  is  contended,  however,  that  appellee  is  given  the  right  to  contest 
the  primary  election  held  under  the  provisions  of  Act  No.  371,  page 
342,  of  the  Acts  of  1911.  It  is  true  that  Act  does  not  provide  for  a 
contest  of  the  priraary  elections,  but  it  provides  tribunals  for  the  hear- 
ing of  such  contests;  in  the  first  instance,  the  Democratic  central  com- 
mittee, with  the  right  of  an  appeal  therefrom  to  the  State  convention, 
and  provides  that  the  action  of  such  tribunals  shall  be  final.  It  is 
true  that  section  6  contains  this  provision:  Trovided,  nothing  in  this 
Act  shall  be  so  construed  as  to  prevent  any  person  from  pursuing  any 
remedy  he  may  have  in  any  of  the  courts  of  this  State.'  This  provision 
does  not  attempt  to  confer  any  right  upon  such  contestant  that  he  did 
not  already  have  under  the  laws  of  this  State  before  the  passage  of  the 
Act;  and,  unless  he  had  such  right  before  its  passage,  none  is  given 
by  it.  It  has  been  expressly  held  that  the  Legislature  is  absolutely  with- 
out power  under  the  provisions  of  our  Constitution  to  give  to  the  chancery 
court  authority  to  hear  election  contests,  and  certainly  the  authority 
to  hear  such  contests  and  adjudicate  the  rights  of  the  parties  can  not 
be  implied  from  this  Act  that  expressly  provides  tribunals  of  the  party 
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for  the  determination  thereof,  and  declares  that  their  determination 
shall  be  final. 

It  is  suggested,  however,  that  since  the  Legislature  has  legalized  pri- 
mary elections  for  the  nomination  of  candidates  to  office,  and  provided  a 
tribunal  for  contesting  snch  nominations,  a  court  of  equity  will  protect 
them  in  the  rights  given  by  the  statute,  and  that  since  an  equitable  rem- 
edy is  asked,  that  the  court  may  grant  it,  if  it  shall  not  extend  to  trying 
the  contest  and  declaring  the  nominee.  As  already  said,  no  equitable 
title  or  right  is  involved  that  can  give  jurisdiction  to  a  court  of  equity, 
and,  inasmuch  as  a  political  organization  is  an  unincorporated,  voluntary 
association,  in  which  no  rights  of  property  or  liberty  are  involved,  a 
court  of  equity  has  no  jurisdiction  to  interfere  by  injunction  to  control 
its  action  or  those  of  its  officers." 

The  rule  is  announced  in  Cyc.  as  follows : 

"The  subject-matter  of  equitable  jurisdiction  is  civil  property  and  the 
maintenance  of  civil  rights.  Injunctions  do  not  issue  to  prevent  acta 
merely  because  they  are  immoral  or  illegal  or  criminal,  but  only  in  case 
the  complainant's  civil  rights  are  being  invaded.  So  also  rights  that 
are  purely  political  in  their  nature  are  not  within  the  protection  of  the 
court  of  chancery.  This  has  been  made  one  ground  for  refusing  injunc- 
tions in  cases  involving  public  office  and  elections.'^     (22  Cyc,  757.) 

The  editor  of  the  American  &  English  Annotated  Cases  states  the  rule 
as  follows : 

*T[t  seems  to  be  the  uncontroverted  rule  that  a  court  of  equity  will 
not  interfere  to  protect  or  enforce  a  purely  political  right.  If  a  polit- 
ical right  is  infringed  upon,  the  redress  must  be  sought  in  a  court  of 
common  law.  Otherwise  there  would  be  an  invasion  of  the  domain  of 
other  departments  of  the  government  or  of  the  courts  of  common  law.'^ 
(See  note  to  U.  S.  Standard  Voting  Machine  Co.  v.  Hobson,  10  Ann. 
Cas.,  977.) 

High  on  Injunctions  affirms  that  a  court  of  equity  will  not  interfere 
by  injunction  to  prevent  political  wrongs: 

"No  principle  of  the  law  of  injunctions,  and  perhaps  no  doctrine  of 
equity  jurisprudence,  is  more  definitely  fixed  or  more  clearly  established 
than  that  courts  of  equity  will  not  interfere  by  injunction  to  determine 
questions  concerning  the  appointment  or  elecfion,  of  public  officers  or 
their  title  to  office,  such  questions  being  of  a  purely  legal  nature,  and 
cognizable  only  by  courts  of  law.  A  court  of  equity  will  not  permit 
itself  to  be  made  the  forum  of  determining  the  disputed  questions  of 
title  to  public  offices,  or  for  the  trial  of  contested  elections, .  but  wilU 
in  all  such  cases,  leave  the  claimant  of  the  office  to  pursue  the  statutory 
remedy,  if  there  be  such,  or  the  common  law  remedy  by  proceeding  in 
the  nature  of  a  quo  warranto."     (High  on  Injunctions,  sec.  1312.) 

To  the  same  effect  is  the  holding  of  Kerr  on  Injunctions,  whose  text 
on  the  subject  is  as  follows: 

^It  is  elementary  law  that  the  subject  of  the  jurisdiction  of  a  couri 
of  chancery  is  civil  property.    The  court  is  conversant  only  with  the  ques- 
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tions  of  property  and  the  maintenance  of  civil  rights.  Injury  to  prop- 
erty, whether  actual  or  prospective,  is  the  foundation  on  which  the 
jurisdiction  rests.  The  court  has  no  jurisdiction  in  matters  merely 
criminal  or  merely  immoral,  which  do  not  affect  any  right  of  property. 
Nor  do  matters  of  political  character  come  within  the  jurisdiction  to 
interfere  with  the  public  duties  of  any  department  of  government,  except 
under  special  circumstances  and  where  necessary  for  the  protection  of 
property  rights.^^ 

To  the  same  effect  is  the  holding  of  Joyce  on  Injunctions:  "It  is 
not  within  the  general  powers  of  a  court  of  equity  to  supervise  the 
conduct  of  public  officers  in  the  performance  of  their  oflBcial  duties, 
or  to  prohibit  such  oflBcers  from  acting,  or  to  compel  them  to  act,  in 
matters  which  concern  political  and  personal  rights,  as  distinguished 
from  rights  of  property  and  ministerial  duties.^^  (Sec.  1373.)  (Also 
see  sections  1386a,  1386b  and  1386c,  same  author.) 

In  the  case  of  United  States  Standard  Voting  Machine  Co.  et  al.  v. 
Hobson,  132  Iowa,  38,  7  L.  E.  A.  (N.  S.),  512,  119  Am.  St.,  539, 
10  Ann.  Cas.,  972,  decided  by  the  Supreme  Court  of  Iowa,  the  same 
view  is  expressed,  that  is,  that  a  court  of  equity  will  not  interfere  to 
protect  or  enforce  a  purely  political  right.     They  said: 

"The  right  to  vote  is  a  political  and  not  a  civil  right,  and  a  court 
of  equity  will  not  exercise  its  extraordinary  power  of  injunction  to  pro- 
tect a  mere  political  right  as  distinct  from  a  civil  right.  The  plaintiff 
in  the  injunction  case,  as  a  taxpayer,  could  no  doubt  have  relief  by 
injunction  to  prevent  the  board  of  supervisors  and  the  county  auditor, 
defendants  in  that  action,  from  attempting  to  carry  out  a  contract 
which  would  impose  an  unlawful  indebtedness  upon  the  county;  but  as 
a  taxpayer  he  had  no  interest  in  the  question  whether  or  not  the 
November  election  in  the  county  should  be  held  by  means  of  voting 
machines,  and  as  a  voter  he  had  no  interest  in  the  method  of  conduct- 
ing the  election  which  would  entitle  him  to  control  that  method  by 
the  assistance  of  a  court  of  equity.  Some  remedy  at  law  he  would,  no 
doubt,  have,  if  his  right  to  vote  were  interfered  with;  but  a  court  of 
law  would  not  give  him  relief  as  against  a  mere  anticipated  wrong.  It 
is  to  be  noticed  that  the  want  of  jurisdiction  of  the  lower  court  to 
grant  relief  in  equity  was  not  on  account  of  the  want  of  right  of  the 
plaintiff  in  the  injunction  suit  to  maintain  the  action,  but  on  account 
of  the  absence  of  any  equitable  right  to  relief  on  the  part  of  anyone, 
and,  therefore,  the  want  of  jurisdiction  did  not  grow  out  of  the  in- 
capacity of  the  particular  plaintiff,  but  out  of  the  incapacity  of  any 
plaintiff,  to  have  such  remedy.  Therefore  the  question  is  not  as  to  the 
capacity  of  the  plaintiff  to  sue,  but  the  power  of  the  court  to  give  the 
attempted  relief.  That  courts  of  equity  can  not  interfere  by  injunction 
to  protect  a  claimed  political  right  is  too  well  settled  to  require  extended 
discussion." 

In  the  case  of  the  State  v.  Aloe,  152  Mo.,  466,  47  L.  E.  A.,  393, 
54  S.  W.,  494,  the  Supreme  Court  of  Missouri  said : 
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^TPhe  real  and  only  purpose  of  the  suit  in  the  Circuit  Court  was  to 
bar  the  entrance  to  the  oflSce  of  board  of  election  commissionerB  by 
injunction,  and  to  obtain  a  decree  of  a  chancery  court  declaring  re- 
lators' title  to  the  office  invalid.  That  is  a  subject  over  which  a  chancery 
court  has  no  jurisdiction.  The  courts  of  law  are  open  to  all  persons 
who  have  rights  of  that  nature  which  have  been  violated,  and  ample 
means  are  afforded  in  those  courts  for  the  vindication  of  such  rights 
and  the  redress  of  their  wrongs.  High,  Inj.,  sec.  312;  In  re  Sawyer, 
124  U.  S.,  200,  8  Sup.  Ct.,  482,  31  L.  Ed.,  402;  Hunter  v.  Chandler, 
45  Mo.,  452;  State  v.  Vail,  53  Mo.,  98;  State  v.  May,  106  Mo.,  488, 
17  S.  W.,  660.  .  .  .  The  powers  of  the  chancery  court  are  there 
plainly  invoked  to  protect  by  injunction  purely  political  rights.  No 
such  jurisdiction  has  ever  been  conceded  to  a  chancery  court,  either  in 
the  Federal  or  State  judiciary.  The  political  rights  of  a  citizen  are 
as  sacred  as  are  his  rights  to  personal  liberty  and  property,  but  he  must 
go  into  a  court  of  law  for  them.  A  court  of  equity  is  a  one-man  power, 
wielding  the  strong  force  of  injunction,  often  issued  at  chambers  and  on 
an  ex  parte  hearing.  Neither  in  England  nor  America  has  this  power 
been  suffered  to  extend  to  political  affairs." 

The  case  of  Kearns  v.  Howley,  188  Pa.,  116,  42  L.  R.  A.,  235,  68 
Am.  St.,  252,  47  Atl.,  273,  decided  by  the  Supreme  Court  of  Pennsyl- 
vania, was  to  the  effect  that  a  court  of  equity  had  no  jurisdiction  to 
restrain  a  chairman  of  a  county  committee  of  a  political  party  from 
changing  the  names  of  duly  elected  members  of  the  committee,  or  from 
filling  vacancies  on  such  committee  with  the  names  of  persons  not 
elected.     Speaking  through  Mr.  Justice  Dean,  the  court  said: 

"The  court  below,  we  think,  was  misled  into  claiming  for  the  courts 
of  Pennsylvania  enlarged  chancery  powers  because  of  the  tendency  of 
our  late  legislation  to  regulate  primary  elections  and  prevent  fraud  and 
corruption  by  the  election  officers.  It  may  be,  if  this  bill  had  aimed 
to  prevent  a  threatened  violation  of  law  by  any  of  these  officers,  it  could 
have  been  maintained.  But  there  is  no  statutory  injunction  or  pro- 
hibition directed  to  chairmen  and  secretaries  of  county  committees. 
They  are  amenable  alone  to  their  party,  which  is  purely  political.  The 
authority  of  the  courts  in  such  a  case  is  thoroughly  discussed  by  the 
New  York  Court  of  Appeals  in  McKane  v.  Adams,  123  N.  Y.,  609, 
[20  Am.  St.,  475],  25  N.  E.,  1057.  In  that  case  McKane  filed  a  bill 
to  enjoin  the  Democratic  committee  of  Kings  County  from  denying  his 
membership.  The  court  dismissed  it,  saying  in  the  course  of  an  elab- 
orate opinion:  ^His  status,  therefore,  is  that,  though  his  own  asso- 
ciation elected  him  as  a  delegate  to  the  general  committed  of  the  county 
organization,  the  members  of  that  body  have  refused  to  admit  him  to 
associate  with  them  in  their  office.  And,  if  they  would  and  will  not 
associate  with  him,  upon  what  reasoning  and  principle  should  they  be 
compelled  to,  and  the  aid  of  a  court  of  justice  invoked?  The  right  to 
be  a  member  is  not  confeiTed  by  any  statute,  nor' is  it  derivable  as  in 
the  case  of  an  incorporate  body.     It  is  by  reason  of  the  action  and  of 
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the  assent  of  members  of  the  voluntary  association  that  one  becomes 
associated  with  them  in  the  common  nndertaking,  and  not  by  any  out- 
side agency,  or  by  the  individuaFs  action.  Membership  is  a  privilege 
which  may  be  accorded  or  withheld,  and  not  a  right  which  can  be  gained 
independently,  and  then  enforced.  So  when,  as  by  the  plaintiffs  own 
shpwing,  the  committee  refused  to  admit  him  as  a  member,  or  to  con- 
firm his  election,  he  was  remediless  against  that  refusal.  No  rights  of 
properiy  or  of  person  were  affected,  and  no  rights  of  citizenship  were 
infringed  upon.'  We  adopt  this  language  as  expressing  our  opinion  in 
this  case,  without  referring  to  and  citing  the  many  cases  to  which 
counsel  on  both  sides  have  called  attention,  for  none  of  them  is  of  such 
authority  as  to  move  us  from  our  previous  decisions.  The  Constitution 
and  statutes  of  the  commonwealth  guarantee  to  all  citizens  the  right  of 
self-government,  by  protecting  them  in  the  exercise  of  the  elective  fran- 
chise for  all  officers  voted  for  at  State  and  local  elections;  and  lately 
the  law  has  gone  further,  and  has  so  far  recognized  political  parties 
as  to  pass  an  Act  prescribing  the  duties  of  officers  at  primary  elections, 
and  imposing  severe  penalties  for  misconduct. '  But  beyond  this  polit- 
ical parties  and  party  government  are  unknown  to  the  law.  They  must 
govern  themselves  by  party  law.  The  courts  can  not  step  in  to  com- 
I)ose  party  wrangles,  or  to  settle  factional  strife.  If  they  attempted  it, 
it  may  well  be  doubted  whether  they  would  have  much  time  for  any- 
thing else.  We  reverse  the  decree,  and  direct  that  the  bill  be  dis- 
missed at  costs  of  appellee."     (41  Atl.,  274.) 

In  the  case  of  State  ex  rel.  v.  Dunbar,  decided  by  the  Supreme  Court 
of  Oregon,  reported  in  48  Ore.,  109,  85  Pac,  337,  the  court  said: 

^The  question  involved  in  this  appeal  is  purely  a  political  one  and 
affects  no  property  or  civil  rights,  and,  as  stated  by  Chief  Justice  Fuller 
in  Green  v.  Mills,  69  Fed.,  852  (16  C.  C.  A.,  516,  30  L.  E.  A.,  90), 
*it  is  well  settled  that  a  court  of  chancery  is  conversant  only  with  mat- 
ters of  property  and  the  maintenance  of  civil  rights.  The  court  has  no 
jurisdiction  in  matters  of  a  political  nature,  nor  to  interfere  with  the 
duties  of  any  department  of  government,  unless  under  special  circum- 
stances and  when  necessary  to  the  protection  of  the  rights  of  property, 
nor  in  matters  merely  criminal,  or  merely  immoral,  which  do  not  affect 
any  right  of  property.* '' 

In  the  case  of  Sheridan  v.  Colvin,  78  111.,  237,  the  Supreme  Court  of 
Illinois  held  that  political  questions  are  not  within  the  jurisdiction  of 
a  court  of  chancery.     They  said: 

*Ti  is  elementary  law,  that  the  subject  of  the  jurisdiction  of  the 
court  of  chancer}-  is  civil  property.  The  court  is  conversant  only  with 
questions  of  property  and  the  maintenance  of  civil  rights.  Injury  to 
property,  whether  actual  or  prospective,  is  the  foundation  on  which  the 
jurisdiction  rests.  The  court  has  no  jurisdiction  in  matters  merely 
criminal,  or  merely  immoral,  which  do  not  affect  any  right  of  prop- 
erty. Nor  do  matters  of  a  political  character  come  within  the  juris- 
diction of  the  court  of  chancery.     Nor  has  the  court  of  chancery  juris- 
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diction  to  interfere  with  the  public  duties  of  any  department  of  the 
government,  except  under  special  circumstances  and  where  necessary 
for  the  protection  of  rights  of  property." 

In  the  case  of  Anthony  v.  Burrow,  129  Fed.,  782,  District  Judge 
Pollock  stated: 

"The  right  to  become  the  nominee  of  a  political  party  for  a  public 
office,  whether  national  or  State,  and  as  such  nominee  to  receive  the 
votes  of  the  qualified  electors  voting  to  fill  such  office,  is  a  purely 
political  right  as  contradistinguished  from  a  civil  or  property  right." 

He  then  quotes  from  the  opinion  by  Mr.  Justice  Gray  of  the  United 
States  Supreme  Court,  in  In  re  Sawyer,  124  U.  S.,  200,  31  L.  Ed.,  402, 
8  Sup.  Ct.,  482,  as  follows: 

"The  office  and  the  jurisdiction  of  a  court  of  equity,  unless  enlarged 
by  express  statute,  are  limited  to  the  protection  of  rights  of  property. 

^Tolitical  rights  consist  in  the  power  to  participate,  directly  or  in- 
directly, in  the  establishment  or  management  of  the  government.  These 
political  rights  are  fixed  by  the  Constitution.  Every  citizen  has  the 
right  to  vote  for  public  officers,  and  of  being  elected.  These  are  the 
political  rights  which  the  humblest  citizen  possesses.  Civil  rights  are 
those  which  have  no  relation  to  the  establishment,  support,  or  manage- 
ment of  the  government.  They  consist  in  the  power  of  acquiring  and 
enjoying  property,  or  exercising  the  paternal  and  marital  powers,  and 
the  like.  It  will  be  observed  that  everyone,  unless  deprived  of  them 
by  sentence  of  civil  death,  is  in  the  enjoyment  of  the  civil  rights,  which 
is  not  the  case  with  political  rights,  for  an  alien,  for  example,  has  no 
political,  although  in  full  enjoyment  of  the  civil,  rights/' 

In  the  case  of  Shoemaker  v.  Des  Moines,  129  Iowa,  244,  3  L.  R.  A. 
(N.  S.),  386,  105  N.  W.,  520,  the  Supreme  Court  of  Iowa  refused  an 
injunction  to  protect  political  rights.     The  court  said: 

"To  again  recur  thereto,  it  will  be  remembered  that  plaintiflE  claims 
no  rights,  except  as  a  voter  and  a  taxpayer.  If,  therefore,  he  is  entitled 
to  any  relief  at  the  hands  of  a  court  of  equity,  it  must  be  because  the 
threatened  invasion  of  such  matters  of  right,  one  or  both,  are  properly 
cognizable  in  equity,  and,  this  being  established,  that  substantial  grounds 
to  apprehend  irreparable  injury  have  been  made  to  appear.  The  con- 
tention of  plaintiff  predicated  upon  his  capacity  as  a  voter  may  be  dis- 
posed of  in  a  word.  The  right  to  vote  at  any  election  is  a  political 
right  pure  and  simple;  and  equity  does  not  interfere  to  protect  or  en- 
force political  rights  which  are  unconnected  with  any  individual  or 
property  rights.     Upon  this  all  the  authorities  are  agreed.'' 

In  the  case  of  Dickey  v.  Eeed,  78  111.,  261,  it  was  held  that  a  court 
of  chancery  has  no  power  to  restrain  by  injunction  a  board  of  canvassers 
from  canvassing  the  returns  of  an  election,  where  the  law  under  which 
the  election  was  held  neither  in  terms  nor  by  implication  confers  such 
power.     The  Supreme  Court  in  that  case  said: 

"If  the  court  may  exercise  this  jurisdiction  in  cases  of  doubt,  or  even 
where  there  is  no  doubt,  of  the  result,  a  few    .     .     .     persons  might, 
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and  probably  would,  be  induced  from  the  heat  and  strife  always  en- 
gendered in  such  elections,  to  resort  to  a  bill  and  injunction,  and  thus 
for  years  thwart  the  will  of  the  people.  .  .  .  Public  policy  does  not 
require  such  a  jurisdiction,  even  if  it  could  sanction  it.  If  the  power 
were  admitted,  where  would  its  jurisdiction  end  ?  .  .  .  Sanction  the 
power  in  this  case  as  inherent  in  the  court  of  chancery,  could  any  in- 
genuity suggest  reasons  which  should  forbid  the  application  of  the  same 
rule  to  every  case  we  have  above  supposed,  or  any  election  case  where 
fraud  is  alleged?  In  this  case  alleged  fraud  is  the  ground  on  which 
the  power  is  urged.  So  would  it  be  .in  those  cases,  and  the  fraud  would 
be  precisely  the  same  in  each.^^ 

Other  Supreme  Court  decisions  to  the  same  substantial  effect  as  are 
the  authorities  alieady  quoted  from  are  as  follows:  Hardesty  v.  Taft, 
23  Md.,  512,  87  Am.  Dec,  584;  People  v.  Eose,  21  111.,  252,  71  N.  E., 
1124;  Annapolis  v.  Gadd,  97  Md.,  734,  57  Atl.,  941;  Weaver  v.  Toney, 
107  Kv.,  419,  50  L.  R.  A.,  105,  54  S.  W.,  732;  Parler  v.  Fogle,  78 
S.  C,  570,  159  S.  E.,  707;  Ogbom  v.  Elmore,  121  6a.,  72,  48  S.  E., 
702;  Vickery  v.  Wilson,  40  Colo.,  490,  90  Pac,  1034;  Giles  v.  Harris, 
189  TJ.  S.,  475,  47  L.  Ed.,  909,  23  Sup.  Ci,  639;  People  v.  District 
Court,  18  Colo.,  26,  31  Pac,  339;  Shields  v.  Jacob,  88  Mich.,  164, 
13  L.  R.  A.,  760,  50  N.  W.,  105;  Stephenson  v.  Boards  of  Election 
Commissioners,  118  Mich.,  396,  42  L.  R.  A.,  214,  74  Am.  St.,  402, 
76  K  W.,  914;  Potter  v.  Deuel,  149  Mich.,  393,  112  N.  W.,  1071; 
Alderson  v.  Commissioners,  32  W.  Va.,  640,  5  L.  R.  A.,  334,  25  Am. 
St.,  840,  9  S.  E.,  868;  McKane  v.  Adams,  123  IST.  Y.,  609,  20  Am. 
St,  785,  25  N.  E.,  1057;. State  v.  Foster,  111  La.,  939,  36  So.,  32; 
Muhler  v.  Hedekin,  119  Ind.,  481,  20  N.  E.,  700;  Taylor  v.  Kercheval, 
82  Fed.,  497;  Peck  v.  Weddell,  17  Ohio  St.,  271,  and  Fleming  v. 
Guthrie,  32  W.  Va.,  1,  3  L.  R.  A.,  53,  25  Am.  St.,  792,  9  S.  E.,  23. 

The  courts  of  the  country,  as*  shown,  have  almost  unanimously  held 
that  courts  of  equity  have  no  jurisdiction  over  political  questions,  and 
can  not  grant  relief  to  protect  political  rights.  The  effect  of  the  ma- 
jority opinion  is  to  hold  that  courts  of  equity  have  jurisdiction  over 
political  questions,  and  may  grant  relief  to  protect  political  rights.  This 
co'^r>lusion  appeals  to  be  drawn  from  ihe  premise  that  legal  rights  were 
conferi'ed  upon  Gilmore  as  a  candidate  by  article  3173,  Vernon's  Sayles' 
Civil  Statutes,  and  from  the  maxim  "For  every  wrong  there  is  a  rem- 
edy.''  That  maxim  is  as  old  as  the  law  itself,  but  it  applies  only  to 
property  rights,  and  to  other  civil  rights,  and  not  at  all  to  political 
rights.  It  is  within  the  knowledge  and  experience  of  every  one  con- 
versant with  the  history  of  politics  among  a  self-governing  people,  that 
for  most  political  wrongs  there  is  no  remedy  except  in  party  conven- 
tions or  at  the  ballot  box.  From  time  out  of  mind  candidates  for  office 
and  their  friends  have  been  treated  with  injustice,  and  with  brazen 
wrong,  but  in  very  many  instances  the  maxim  "For  every  wrong  there 
is  a  remedy'*  has  not  been  a  relief,  and  the  reason  is  plain  that  the 
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maxim  is  impossible  of  enforcement  without  giving  the  courts  juris- 
diction of  all  political  questions. 

But  it  is  contended  that  Gilmore  had  the  legal  right  to  run  unopposed 
by  a  Democratic  nominee,  and  that  article  3173  gave  him  that  right, 
which  made  it  a  legal  right,  and  that,  therefore,  it  presents  a  judicial 
question,  and  not  a  political  question.  For  the  sake  of  argument,  admit 
tiiat  said  ari:icle  granted  to  Gilmore  a  legal  right,  though  I  think  in 
fact  it  did  not,  then  how  does  it  follow  that  since  his  legal  right  had 
been  violated  it  was  not  a  political  question?  All  political  questions 
present  legal  rights.  The  right  of  every  citizen  to  vote  and  to  be  voted 
for  presents  a  legal  right, — it  presents  a  constitutional  right  where  a 
country,  like  this,  is  self-governed.  It  is  the  constitutional  right  of 
every  citizen,  from  the  highest  to  the  lowest,  to  exercise  his  citizenship 
in  a  self-governed  country  by  voting  or  being  voted  for,  as  he  desires, 
but  how  could  it  be  contended  that  because  of  such  constitutional  right, 
or  because  of  Gilmore's  alleged  legal  right,  that  it  was  not  a  political 
right  because  it  was  legal  or  constitutional  ?  The  statutes  and  the  con- 
stitutions may  and  do  confer  purely  legal  rights  upon  citizens.  But 
the  quality  of  the  right  enjoyed  does  not  derive  its  nature  from  its 
creator,  but  derives  its  nature  from  the  kind  and  character  of  right 
conferred.  It  does  not  close  the  argument,  or  touch  the  issue,  to  say 
that  the  right  conferred  was  a  legal  or  was  a  judicial  rights  and,  there- 
fore, was  not  a  political  right,  since  the  Legislature  and  the  Constitu- 
tion have  full  power  to  create  political  rights,  and  their  action  in  so 
doing  makes  them  legal  rights,  but  does  not  change  their  political 
quality.  To  say  that  the  right  was  a  legal  right,  and  to  conclude  that, 
therefore,  it  was  cognizable  in  a  court  of  equity,  would  mean  to  assert 
that  every  legal  right  is  cognizable  in  a  court  of  equity.  My  concep- 
tion is,  that  legal  rights  are  cognizable  in  courts  of  law  only,  and  that 
equitable  rights  are  cognizable  in  courts  of  equity  only.  So  that  if 
Gilmore  had  legal  rights  he  should  have  gone  to  a  court  of  law  for  his 
remedy  instead  of  into  a  court  of  equity.  Every  legal  right  violated 
presents  a  judicial  question,  whether  it  presents  an  equitable  question 
or  a  law  question.  So  that  though  the  majority  opinion  may  be  con- 
vincing to  everyone  that  Gilmore's  right  was  a  legal  right,  the  question 
still  remains,  was  it  also  an  equitable  right?  If  so,  a  court  of  equity 
would  have  jurisdiction  to  redress  his  wrong.  If  it  was  not  an  equit- 
able question,  but  only  a  legal  question,  his  remedy  is  not  to  be  had 
in  a  court  of  equity,  but  in  a  court  of  law.  If  it  should  be  argued 
that  a  law  court  could  furnish  no  remedy,  on  what  basis  could  it  be 
argued  except  upon  the  basis  that  in  a  law  court  he  could  not  prove 
any  damage  for  the  alleged  wrong  in  a  suit  against  the  committee? 
And  why  could  he  not?  Not  because  there  is  no  legal  remedy  in  a 
court  of  law  for  the  act  done,  but  because  he  has  no  facts  to  show  any- 
thing but  a  speculative  interest  in  a  chance  to  secure  an  office;  and  he 
would  be  unable  to  prove  that  he  could  secure  it.  This  is  not  a  failure 
of  remedies,  as  that  term  is  used,  but  a  failure  to  make  the  necessary 
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proof  to  entitle  him  to  the  remedy  in  a  court  of  law.  Certainly  if  the 
members  of  the  committee  committed  fraud  against  him,  which  is  the 
substance  of  the  allegation  in  Gilmore^s  bill,  and  if  he  suffered  damage 
from  such  fraud,  he  could  recover  that  damage  in  a  court  of  law,  and 
would  not  need  a  court  of  equity  to  protect  him.  Or  if  it  be  argued 
that  the  executive  committee  should  have  ordered  a  primary  election, 
and  failed  to  do  so,  then  I  would  point  to  the  article  in  the  primary 
election  statute  referred  to  herein,  giving  him  the  power  to  mandamus 
the  committee  to  order  such  election  and  to  refrain  from  doing  any 
act  contrary  to  their  duty  in  ordering  a  primary  election.  This  remedy, 
if  sought,  would  be  sought  in  a  court  of  law,  and  not  in  a  court  of 
equity.  But  because  Gilmore  is  unable  to  present  the  quantum  of 
proof  necessary  to  establish  his  damage  in  a  court  of  law  does  not  entitle 
him  to  equitable  relief  in  a  chancery  court.  It  is  not  provided  in  the 
rules  of  equity  courts  that  in  all  instances  where  the  injured  party  is 
unable  to  produce  in  a  court  of  law  sufficient  evidence  to  prove  his 
damage,  he  may  bring  his  suit  in  a  court  of  equity,  and  there  have  it 
maintained.  Yet  this  seems  to  be  the  only  basis  for  this  alleged  equit- 
able suit. 

It  is  contended  in  the  majority  opinion  that  only  one  of  the  leading 
cases  cited  by  the  defendants  in  error  sustains  the  proposition  that 
courts  of  equity  will  not  take  jurisdiction  of  political  questions,  for 
the  reason  it  is  stated  that  only  one  of  said  cases  presented  the  breach 
of  a  right  derived  from  a  statute.  It  is  specially  stated  that  the  case 
of  McDonald  v.  Lyon,  supra,  decided  by  the  Dallas  Court  of  Civil 
Appeals,  was  not  a  case  where  the  primary  election  law  governed,  and 
that  it  rested  entirely  upon  the  rules  ordained  by  the  Republican  party, 
and  did  not  rest  upon  a  violation  of  a  statute.  With  all  due  respect 
for  this  truly  great  opinion  by  the  majority,  I  beg  to  call  attention  to 
the  error  in  this  statement.  The  case  of  McDonald  v.  Lyon,  supra, 
was  based  exactly  as  this  one  is  based,  on  a  violation  of  the  primary 
election  law  of  1905,  as  shown  from  the  statement  of  the  case,  which 
shows  that  the  suit  was  rested  in  part  on  a  violation  of  the  primary 
election  law  of  1905,  and  upon  articles  2922  and  3137.  The  same  error 
of  statement  by  the  majority  relates  to  most  all  of  the  other  cases  cited 
and  relied  upon  by  the  defendants  in  error,  Waples  et  al.,  and  especially 
is  this  true  of  the  cases  of  Fletcher  v.  Tuttle,  supra;  Winnett  v.  Adams, 
supra,  and  Alderson  v.  Commissioners,  supra,  each  of  which  plainly 
shows  that  the  alleged  equitable  right  was  claimed  to  have  been  created 
by  statute;  and  such  will  be  found  to  be  true  on  a  careful  reading  of 
the  great  majority  of  the  numerous  cases  cited  by  me  in  this  minority 
opinion. 

The  cases  quoted  from  by  the  majority  opinion  in  opposition  to  the 
view  herein  contended  for  are  the  cases  of  Eagan  v.  Grewe,  112  Ky.,  232, 
65  S.  W.,  437;  Brown  v.  Committee,  119  Ky.,  720,  68  S.  W.,  662; 
Neal  V.  Young  (Ky.),  75  S.  W.,  1082;  Brown  v.  Cole,  104  N.  Y.  Sup., 
109,  and  Walling  v.  Lansdon,   15   Idaho,   282,  97  Pac,   396.     They 
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throw  no  light  upon  the  question  involved,  unless  a  bare  ruling  adverse 
to  the  great  weight  of  authority,  without  a  discussion  of  the  question 
involved,  would  be  considered  illuminating,  for  none  of  them  pretend  to 
discuss  the  question,  and  all  of  them  ignore  the  great  line  of  decisions 
to  the  contrary  as  if  they  had  no  existence.  The  case  of  Eagan  v. 
Grewe,  112  Ky.,  232,  65  S.  W.,  437,  cited,  relied  upon,  shows  to  have 
been  at  least  in  part  a  mandamus  proceeding,  which,  of  course,  is  not 
an  equitable  proceeding.  The  case  of  Brown  v.  Committee,  119  Ky., 
720,  68  S.  W.,  622,  cited,  contains  no  discussion  of  the  question,  but  a 
bare  ruling.  The  case  of  Neal  v.  Young,  75  S.  W.,  1082  (Ky.),  cited, 
was  not  by  the  Supreme  Court  of  Kentucky,  but  the  case  was  submitted 
to  only  one  member  of  the  court,  presumably  when  the  court  was  in 
vacation,  and  the  opinion  relied  upon  is  his  opinion,  and  not  the 
opinion  of  the  Supreme  Court  of  Kentucky.  The  case  of  Brown  v. 
Cole,  104  N.  Y.  Sup.,  109,  cited,  was  not  before  the  court  of  last  resort, 
which  is  the  Court  of  Appeals  in  the  State  of  New  York,  as  is  well 
known,  but  was  before  what  is  denominated  in  that  State  a  Supreme 
Court,  which  is  a  trial  court  similar  to  the  District  Courts  in  Texas, 
except  that  they  are  given  some  appellate  jurisdiction.  The  case  of 
Walling  V.  Lansdon,  15  Idaho,  282,  97  Pac,  396,  cited,  was  not  an 
injunction  suit.  It  was  an  application  for  a  writ  of  mandamus  to  compel 
the  Secretary  of  State  to  certify  the  names  of  certain  alleged  nominees 
to  the  various  election  officers.  Of  course,  this  was  but  a  legal  pro- 
ceeding, and  did  not  involve  any  equitable  question;  if  the  court  ex- 
pressed any  view  upon  the  jurisdiction  of  a  court  of  chancery  over 
political  questions  it  was  obiter  dicta,  and  would  not  be  an  authority 
upon  the  question  here  presented.  If  the  majority  opinion  should 
become  the  final  opinion  in  this  case  when  the  motion  for  a  rehearing 
is  presented,  if  one  should  be,  then  the  constitutional  and  statutory 
jurisdiction  of  the  County,  District  and  appellate  courts,  in  my  opinion, 
and  with  all  due  respect  and  deference  to  my  brethren,  will  be  so 
enlarged  with  political  injunction  suits,  all  of  which  would  have  pri- 
ority over  other  litigation  pending,  that  during  a  campaign  year,  in 
particular,  it  is,  indeed,  questionable  whether  any  time  at  all  would  be 
left  for  the  transaction  of  the  other  business  in  the  courts.  For  the 
effect  of  this  opinion,  as  I  view  it,  is  to  clothe  the  courts  with  juris- 
diction of  all  questions  arising  out  of  the  violation  of  primary  election 
laws,  whether  conferred  directly  or  by  implication.  These  statutes  are 
numerous,  and  regulate  most  every  conceivable  act  of  parties  participat- 
ing in  primary  elections,  from  the  precinct  to  the  general  State  con- 
vention. All  contesting  delegations  claiming  to  have  been  mistreated 
in  violation  of  the  law,  instead  of  appealing  to  the  State  convention, 
as  has  been  the  custom,  will  then  appeal  to  the  courts,  and  all  questions 
of  irregularity  which  have  in  the  past  been  settled  by  conventions,  will 
be  tried  in  the  courts.  There  will  be  nothing  left  for  the  credentials 
committee  to  do.  The  disputes  will  be  settled  in  court.  All  the  frauds 
perpetrated  in  the  State  of  Texas  in  an  election  will  find  their  redress 
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in  the  courts  instead  of  in  the  conventions,  or  in  another  election,  as 
has  been  the  custom  in  the  past.  If  this  were  the  law,  then  our  duty 
would  be  to  so  hold,  regardless  of  the  disrespect  thereby  resulting  for 
the  courts  in  general;  but  if  it  is  not  the  law  that  the  courts  should 
take  jurisdiction  of  these  questions,  unless  it  has  been  plainly  con- 
ferred upon  them,  which  I  believe  it  has  not  been,  then  the  duty  is  at 
least  equally  plain  to  so  hold.  Convinced  that  the  conclusion  reached 
by  the  majority  is  erroneous,  I  have  written,  though  hurriedly,  at  length, 
the  reasons  for  my  dissent.  I  thing  the  honorable  Court  of  Civil  Ap- 
peals at  Fort  Worth  reached  the  correct  conclusion  in  holding  that  the 
injunction  proceedings  should  be  dismissed. 

Judgment  of  Court  of  Civil  Appeals  reversed  and  judgment  of  District 
Court  affirmed. 


DECEMBER,  1916 


Guaranty  Life  Insurance  Company  of  Houston  v.  City  of 

Austin. 

No.  2687.     Decided  December  13,  I9I6. 

1. — Taxation — Promissory  Notes — Situs. 

Fromi89ory  notes  are  personal  property,  taxable  as  such  under  our  statute 
( Rev.  Stats.,  art.  7505 ) ;  though  only  evidence  of  indebtedness,  they  possess  such 
concrete  form  and  so  far  perform  the  functions  of  tangible  personal  property  as 
to  be  capable  of  acquiring  a  situs  for  purposes  of  taxation  in  the  county  or  city 
where  they  are  situated;  and  this  may  be  other  than  the  domicile  of  the  owner. 
(Pp.  213,  214.) 

IS.— Same — ^Insurance  Company — Deposit  of  Securities. 

A  life  insurance  company  incorporated  in  Texas*  and  having  its  principal 
office  in  Houston,  deposited  with  the  State  Treasurer  at  Austin  securities  in 
which  its  funds  had  been  lawfully  invested  (notes  secured  by  real  estate  mort- 
gages) as  authorized  by  Act  of  April  24,  1907,  Laws,  30th  Leg.,  ch.  170,  p.  319. 
Held  that: 

1.  Under  the  statutes  declaring  notes  to  be  taxable  as  personal  property 
(Rev.  Stats.,  art.  7505)  and  making  all  personal  property  taxable  in  the  county 
where  situated  (Rev.  Stats.,  art.  7510;  Const.,  art.  8,  sec.  11)  and  prior  to  the 
Act  making  such  securities  of  a  domestic  insurance  company  taxable  at  the 
company's  home  office  (Act  of  March  22,  1909,  Laws,  31st  Leg.,  ch.  108,  p.  205, 
sec.  38),  such  notes,  while  so  on  deposit,  were  taxable  by  the  City  of  Austin  as 
personal  property  situated  therein.     (Pp.  214,  215.) 

2.  Such  deposit  being  voluntary,  for  a  business  purpose,  a  surrender  of 
the  possession,  and  not  temporary  in  its  nature,  was  sufficient  to  confer  on  these 
securities  a  situs  for  taxation  in  the  place  where  deposited.  It  was  not  such 
temporary  removal  as,  under  the  statute  (article  7510)  left  the  property  subject 
to  be  listed  at  the  residence  of  the  owner.     (P.  215.) 

3.  Hall  V.  Miller,  102  Texas,  289,  followed.  Ferris  v.  Kemble,  75  Texas, 
476,  distinguished.     (P.  215.) 

Error  to  the  Court  of  Civil  Appeals,  Third  District,  in  an  appeal 
from  Travis  County. 
Vol.    108-14. 
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The  City  of  Austin  sued  the  insurance  company  to  recover  taxes, 
assessed  against  certain  securities  of  defendant  on  deposit  with  the 
State  Treasurer.  PlaintiflE  recovered  judgment,  the  trial  being  on  an 
agreed  case.  Defendant  appealed,  and  on  affirmance  of  the  judgment 
obtained  a  writ  of  error  from  the  Supreme  Court. 

Lane,  Walters  <&  Storey  and  Wm.  A,  Vinson,  for  plaintiff  in  error. — 
The  securities  in  question,  being  intangible  personal  property,  and  being 
the  property  of  a  domestic  corporation,  were  taxable  only  at  the  place 
of  the  domicile  of  the  owner,  in  the  City  of  Houston,  Harris  County, 
Texas,  without  regard  to  where  they  were  kept  or  deposited,  and  were 
not  taxable  in  the  City  of  Austin.  Art.  7510,  Rev.  Stats.,  1911;  Ferris 
V.  Kemble,  75  Texas,  476;  Connor  v.  City  of  Waxahachie,  13  S.  W.,  30; 
Primm  v.  Fort,  23  Texas  Civ.  App.,  605,  57  S.  W.,  86;  Boyd  v.  Sehna, 
96  Ala.,  144,  11  So.,  393,  16  L.  R.  A.,  729;  Boardman  v.  Tompkins 
County  Supervisors,  85  N.  Y.,  359. 

The  Court  of  Civil  Appeals  erred  in  holding  that  the  notes  upon 
which  it  was  sought  to  recover  the  taxes  were  personal  property  within 
the  meaning  of  the  tax  laws,  and  that  their  situs  during  the  years  1908 
and  1909  for  the  purpose  of  taxation  was  in  the  City  of  Austin,  and 
in  not  holding  that  the  situs  of  said  property  for  the  purpose  of 
taxation  during  said  years  was  in  the  City  of  Houston,  where  all 
lawful  taxes  thereon  for  said  years  were  paid.  Ferris  v.  Kemble, 
75  Texas,  476,  12  S.  W.,  689 ;  Connor  v.  City  of  Waxahachie,  13  S.  W., 
30;  New  Orleans  v.  Stemple,  175  U.  S.,  309,  44  L.  Ed.,  174;  Buck  v. 
Beach,  206  U.  S.,  392,  51  L.  Ed.,  1106;  1  Destey  on  Taxation,  326; 
Boardman  v.  Tompkins  County  Sup.,  85  N.  Y.,  359;  Boyd  v.  Selma, 
96  Ala.,  144,  16  K  R.  A.,  729;  Mackay  v.  San  Francisco,  128  Cal.,  678, 
61  Pac,  382;  In  re  Fair,  128  Cal.,  678,  61  Pac,  184;  Augusta  v.  Dun- 
bar, 50  Ga.,  387 ;  Hayward  v.  Christian  Co.  Br.  of  Review,  189  111.,  234, 
59  N.  E.,  601;  Scripps  v.  Fulton  Co.  Br.  of  Review,  183  111.,  278, 
55  N.  E.,  700 ;  Sivwright  v.  Pierce,  108  111.,  133 ;  Froesman  v.  Byrnes, 
68  Ind.,  247;  Barber  v.  Farr,  54  Iowa,  57,  6  N.  W.,  134;  Johnson 
County  V.  Hewitt,  76  Kan.,  816,  93  Pac,  181,  14  L.  R.' A.  (F.  S.),  493; 
Com.  V.  "NTorthwestem  Mutual  life  Ins.  Co.  (Ey.),  107  S.  W.,  233; 
Liverpool,  etc.,  Ins.  Co.  v.  Board  of  Supervisors,  51  La.  Ann.,  1028, 
26  So.,  970;  Lanesboro  v.  Berkshire  County,  131  Mass.,  424;  State  v. 
American  Freehold  Land  Mort.  Co.,  76  Minn.,  155,  78  N*.  W.,  962; 
Vicksburg  v.  Armour  Packing  Co.,  24  So.,  224;  People  v.  Tax  Com- 
missioners, 23  N.  Y.,  224;  Johnson  v.  Oregon  City  Council,  3  Ore.,  13; 
State  Bank  v.  Richmond,  79  Va.,  113;  Kirtland  v.  Hotchkiss,  100 
TJ.  S.,  491,  25  L.  Ed.,  558;  State  Tax  on  Foreign  Held  Bonds,  15 
Wall.,  300,  21  L.  Ed.,  179;  Stevens  v.  Boonville,  34  Mo.,  323;  Sommers 
V.  Boyd,  40  Ohio  St.,  648 ;  Hunter  v.  Board  of  Supervisors,  33  Iowa,  376. 

J.  Bovldin  Rector,  City  Attorney,  J.  W,  Maxwell,  and  Lightfoot, 
Brady  <&  Robertson,  for  defendant  in  error. — The  securities  in  question 
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having  been  voluntarily  transferred  by  appellant  from  its  domicile,  and 
by  it  placed  permanently  at  Austin,  in  the  State  Treasury,  for  per- 
manent and  continuing  business  uses  and  ends  of  appellant,  they  ac- 
quired a  situs  for  taxation  in  such  city;  although  of  a  class  generally 
known  as  "intangible"  property,  and  although  appellants  domicile  was 
in  Houston,  Texas.  Constitution,  art.  8,  sec.  11;  Bev.  Stats.,  1911, 
arts.  7503,  7505,  7506,  7509,  7510,  7526;  Charter  of  the  City  of  Austin, 
art.  12,  sec.  2;  chap.  CLXX,  General  Laws  of  Texas,  1907,  sees.  8,  9, 
10,  pp.  318-319 ;  Hall  v.  Miller,  102  Texas,  289 ;  State  v.  Fidelity  and 
Deposit  Co.,  35  Texas  Civ.  App.,  214,  80  S.  W.,  544;  Hardesty  v. 
Fleming,  57  Texas,  401 ;  Galveston  v.  GuflEey  Petro.  Co.,  113  S.  W.,  585 ; 
State  V.  Higgins  Oil  Co.,  116  S.  W.,  617;  Eidman  v.  Martinez,  184 
U.  S.,  578;  Bristol  v.  Washington  County,  177  TT.  S.,  144;  New  Orieans 
V.  Stempel,  175  TT.  S.,  309;  Pulhnan  Car  Co.  v.  Pa.,  141  U.  S.,  18; 
Jesse  French  Piano  and  Organ  Co.  v.  City  of  Dallas,  61  S.  W.,  942; 
Savings  and  Loan  Assn.  v.  Multnomah  County,  169  TT.  S.,  426;  Black- 
stone  V.  Miller,  188  TJ.  S.,  202 ;  Tappan  v.  Bank,  19  Wall.,  490 ;  Metro- 
politan Life  Ins.  Co.  v.  New  Orleans,  205  TJ.  S.,  400 ;  Western  Assurance 
Co.  v.  Holliday,  126  Fed.,  257;  British  Ins.  Co.  v.  Commissioner  of 
Taxes,  18  Abb.  Prac,  130,  S.  C,  31  N.  Y.,  32;  People  v.  Smith,  88 
N.  Y.,  576;  Poppleton  v.  Yamhill  Co.  (Ore.),  7  L.  B.  A.,  449;  People 
V.  Ogdensburg,  48  N.  Y.,  390;  People  v.  Niles,  35  Cal.,  282;  Mills  v. 
Thornton  (111.),  79  Am.  Dec,  377;  City  of  New  Albany  v.  Meekin 
(Md.),  56  Am.  Dec.,  522;  Mayor  v.  Baldwin  (Ala.),  29  Am.  Rep.,  712; 
Hoyt  V.  Commissioners,  23  N.  Y.,  224;  Alvany  v.  Powell,  2  Jones  Eq. 
(N.  C),  51 ;  Wilcox  v.  Ellis,  14  Kan.,  588 ;  Blaine  v.  Irby,  25  Kan.,  501 ; - 
Fisher  v.  Commissioners,  19  Kan.,  414;  St.  Louis  County  v.  Taylor^s 
Admr.,  47  Mo.,  594;  Monongahela  Coal  Co.  v.  Board,  115  La.,  564; 
Redmond  v.  Commissioners,  87  N.  C,  122;  Whiting's  Estate,  150  N.  Y., 
27;  People  v.  Gardner,  51  Barb.,  356;  Wilkey  v.  City  of  Pekin,  19  111., 
160;  Catlin  v.  Hull,  21  Vt.,  132;  1  Desty  on  Taxation,  326;  Re  Jef- 
ferson, 35  Minn.,  215;  Burroughs  on  Taxation,  sec.  50  (b),  (d),  (h). 
The  true  situs  for  taxation  of  the  securities  in  question  being  in  the 
City  of  Austin,  the  City  of  Houston  was  without  jurisdiction  to  assess 
and  collect  taxes  thereon  from  appellant  for  the  years  in  question,  and 
to  subject  said  property  to  taxation  by  appellee  does  not  constitute  double 
taxation,  nor  does  appellants  voluntary  payment  of  taxes  thereon  to 
the  City  of  Houston  relieve  it  of  its  liability  to  appellee.  State  v. 
Fidelity  and  Deposit  Co.,  35  Texas  Civ.  App.,  214,  80  S.  W.,  544; 
Coe  V.  Errol,  116  TJ.  S.,  517;  Coles  v.  City  of  Stillwater,  64  Minn.,  105; 
Dyer  v.  Osborne,  11  R.  I.,  321;  State  v.  Taylor,  47  Mo.,  602;  Battle  v. 
Mobile^  9  Ala.,  234. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 
The  question  in  the  case  is  that  of  the  right  of  the  City  of  Austin 
to  tax  for  the  years  1908  and  1909  certain  securities  owned  by  the 
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plaintiff  in  error  and  during  those  years  on  deposit  with  the  State 
Treasurer  in  that  3ity. 

The  domicile  of  the  plaintiff  in  error  at  the  time  was,  and  is  now, 
in  the  City  of  Houston.  Its  capital  stock  was  $100,000,  lawfully  in- 
vested in  the  securities  mentioned,  consisting  of  two  notes,  secured  by 
liens  upon  real  estate,  and  of  a  reasonable  value  in  excess  of  $100,000. 
The  notes  were  originally  deposited  with  the  State  Treasurer  on  August 
10,  1907,  under  the  provisions  of  the  Act  of  the  Thirtieth  Legislature, 
chapter  170,  page  316,  Acts  of  1907.  That  Act  provided,  in  sections 
8,  9  and  10,  that  an  insurance  company  such  as  the  plaintiff  in  error 
might  at  its  option  deposit  with  the  State  Treasurer  securities  repre- 
senting investments  of  its  capital  stock,  with  the  privilege  of  with- 
drawing them,  or  substituting  other  securities  therefor ;  that  upon  such 
deposit  being  made,  the  State  Treasurer  should  issue  his  receipt  for 
the  securities;  and  the  company  making  the  deposit  and  holding  such 
receipt  should  have  the  right  to  advertise  such  fact  and  print  it  upon 
its  policies  of  insurance;  and  that  the  proper  officers  and  agents  of  the 
company  making  the  deposit  should  be  permitted  at  all  reasonable  times 
to  examine  its  securities,  detach  coupons  therefrom  and  collect  the 
interest  thereon  under  such  reasonable  rules  as  might  be  prescribed  by 
the  Treasurer  and  the  Commissioner  of  Insurance. 

After  making  the  deposit  of  its  securities  and  obtaining  the  Treas- 
urer's receipt,  the  plaintiff  in  error  advertised  that  fact  in  its  business 
and  printed  it  upon  its  policies. 

One  of  the  notes  remained  on  deposit  with  the  State  Treasurer  until 
April  29,  1913, -when  other  securities  were  substituted  for  it.  The  other 
note  was  renewed  during  the  year  1908.  The  renewal  note  remained 
on  deposit  until  March  28,  1911,  when  two  other  notes  were  substituted 
for  it.  The  substituted  securities  had  remained  continuously  in  the 
custody  of  the  Treasurer  to  the  time  of  the  trial.  At  various  times 
during  each  of  the  years  1908  and  1909,  the  plaintiff  in  error,  through 
its  officers,  made  credits  of  interest  payments  upon  the  notes,  and*  upon 
one  occasion  withdrew  one  of  the  notes  for  the  purpose  of  having  it 
renewed. 

The  plaintiff  in  error  rendered  the  securities  in  question  for  taxation 
in  the  years  1908  and  1909  to  the  City  of  Houston,  and  paid  to  that 
city  the  city  taxes  assessed  against  them  for  those  years. 

The  taxes  in  controversy  were  for  a  period  antedating  the  Act  of 
1909  (chapter  108,  page  205,  Acts  of  1909),  providing  that  for  the 
purpose  of  State,  county  and  municipal  +*ixation,  the  sitvs  of  all  per- 
sonal property  belonging  to  a  home  life  insurance  company  shall  be  at 
its  home  office. 

Under  the  propositions  advanced  in  the  petition  for  a  writ  of  error 
it  is  necessarv^  to  consider  only  the  contention  that  the  notes  in  question, 
because  of  their  property  nature,  were  taxable  only  at  the  plaintiff  in 
error's  domicile.  The  basis  of  the  contention  is  that  promissory  notes, 
when  owned  by  a  resident  of  the  State,  are  incapable  of  acquiring  for 
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the  purposes  of  taxation  a  situs  distinct  from  the  residence  of  their 
owner. 

According  to  the  ancient  rule,  all  personal  property  followed  the  owner 
and  was  subject  only  to  the  laws  of  the  jurisdiction  of  his  domicile. 
This  was  a  fiction  of  the  law;  and  there  can  be  no  doubt  of  the  power 
of  a  State  to  modify  it  by  statute. 

In  this  State  promissory  notes  are  by  statute  expressly  made  taxable 
as  personal  property.  Art.  7505,  Bev.  Stats.  In  Hall  v.  Miller,  102 
Texas^  289,  115  S.  W.,  1168,  in  referring  to  this  statute  and  holding 
that  promissory  notes  situated  in  Texas  were  taxable  in  Texas,  though 
owned  by  a  non-resident,  it  was  said: 

*'A  State  has  no  authority  to  levy  taxes  upon  personal  property  tem- 
porarily within  its  borders  when  the  owner  resides  elsewhere.  JBut  it 
is  equally  true  that  tangible  personal  property  which  has  acquired  a 
situs  within  the  State  is  subject  to  taxation,  although  the  owner  be  a 
non-resident  thereof.  Hardesty  v.  Fleming,  57  Texas,  401;  Eidman  v. 
Martinez,  184  TJ.  S.,  578;  Bristol  v.  Washington  County,  177  TJ.  S.,  133. 
Promissory  notes  and  bonds  are  now  recognized  as  property  and  are 
included  in  the  terms  of  the  statutes  of  1905,  which  we  have  quoted 
above.  New  Orleans  v.  Stempel,  175  U.  S.,  322;  Catlin  v.  Hull,  21 
Vt.,  152.  In  the  first  case  cited  the  court  said:  ^t  is  well  settled 
that  bank  bills  and  municipal  bonds  are  in  such  concrete  tangible  form 
that  they  are  subject  to  taxation  where  found,  irrespective  of  the  dom- 
icile of  the  owner;  are  subject  to  levy  and  sale  on  execution;  and  to 
seizure  and  delivery  under  replevin;  and  yet  they  are  but  promises  to 
pay— evidences  of  existing  indebtedness.  Notes  and  mortgages  are  of 
the  same  nature;  and  while  they  may  not  have  become  so  generally 
recognized  as  tangible  personal  property,  yet  they  have  such  a  concrete 
form  that  we  see  no  reason  why  a  statute  may  not  declare  that  if  found 
within  its  limits  they  shall  be  subject  to  taxation.^" 

It  was  urged  in  that  case,  as  it  is  here,  that  the  rule  with  respect 
to  personal  property  following  the  owner,  above  referred  to,  governed 
the  question.  This  contention  was  overruled.  In  order  to  reach  the 
decision  rendered,  it  was  necessary  to  first  determine  that  the  notes 
involved  were  capable  of  acquiring  a  situs  in  Texas;  otherwise  they 
were  not  taxable  in  Texas.  The  holding  that  they  were  taxable  here 
necessarily  affirmed  that  they  were  capable  of  acquiring  a  situs  here.  As 
the  domicile  of  the  owner  was  elsewhere,  Hall  v.  Miller  must  be  regarded 
as  definitely  establishing  the  rule  in  this  State  that  under  our  laws 
promissory  notes  may  for  the  purposes  of  taxation  acquire  a  situs  dif- 
ferent from  the  domicile  of  their  owner. 

That  the  owner  of  the  notes  in  Hall  v.  Miller  was  a  non-resident, 
does  not  affect  the  question;  or,  as  is  urged  by  the  plaintiff  in  error,, 
distinguish  that  case  from  the  present  one.  The  non-residence  of  the 
owner  was  not  the  ground  of  the  decision.  Necessarily  the  question  as 
to  whether  the  notes  could  acquire  a  situs  here  was  determinable  alone 
by  their  property  nature  under  our  laws.    The  character  of  their  owner 
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did  not  give  them  their  character  as  property  or  alter  their  property 
nature.  The  case  simply  holds  that  since  promissory  notes  are  for 
taxation  purposes  recognized  and  treated  as  personal  property  by  article 
7505,  as  it  was  within  the  power  of  the  Legislature  to  characterize 
them,  and  have  a  concrete  tangible  form,  they  are  capable  of  separation 
from  their  owner  and  acquiring  for  taxation  purposes  a  situs  distinct 
from  his  domicile.  This  decision  was  reached,  not  because  the  owner 
was  a  non-resident  of  the  State,  but  notwithstanding  such  was  the  fact. 

If  because  of  their  concrete  form  and  character  as  personal  property 
under  our  taxation  laws  promissory  notes  may  in  the  case  of  a  non- 
resident owner  acquire  a  situs  for  the  purposes  of  taxation  apart  from 
their  owner's  domicile,  the  same  rule  must  obtain  with  respect  to  a 
resident  owner.  They  could  not  be  held  as  less  capable  of  acquiring 
such  a  situs  merely  because  owned  by  a  resident  of  the  State,  in  the 
absence  of  a  positive  statute  fixing  the  domicile  of  the  owner  as  the 
place  for  their  taxation.    We  have  no  such  statute. 

The  Constitution  and  statutes  of  the  State,  of  themselves,  put  this 
question  at  rest.  The  Constitution,  section  2,  article  8,  declares  that 
^*all  property,  whether  owned  by  persons  or  corporations,  shall  be  as- 
sessed for  taxation,  and  the  taxes  paid  in  the  county  where  situated.'* 
Article  7510  reads: 

"All  property,  real  and  personal,  except  such  as  is  required  to  be 
listed  and  assessed  otherwise,  shall  be  listed  and  assessed  in  the  county 
where  it  is  situated ;  and  all  personal  property,  subject  to  taxation  and 
temporarily  removed  from  the  State  or  county,  shall  be  listed  and 
assessed  in  the  county  of  the  residence  of  the  owner  thereof,  or  in  the 
county  where  the  principal  office  of  such  owner  is  situated.'' 

This  article  clearly  contemplates  that  any  property  classified  as  per- 
sonal property  by  article  7505  and  having  a  concrete  form  may  acquire 
a  situs  distinct  from  the  place  of  the  owner's  residence.  It  provides 
that  personal  property  "temporarily  removed  from  the  State  or  coimty'* 
shall  be  taxed  in  the  county  of  the  owner's  residence.  This  is  a  pro- 
vision with  respect  only  to  personal  property  "temporarily  removed  from 
the  county  or  State."  It  has  no  application  to  personal  property  whose 
removal  is  not  temporary,  but  which  has  acquired  a  situs  in  a  different 
county.  If  the  removal  from  the  county  of  the  owner's  residence  be 
only  temporary,  it  could  not  under  the  article  acquire  a  situs  elsewhere; 
it  is  to  be  regarded  as  still  "situated"  in  the  county  of  the  owner's 
residence,  and  is,  therefore,  taxable  there.  The  article  makes  it  plain, 
however,  that  if  the  removal  be  not  of  a  temporary  character  and  the 
property  has  acquired  a  situs  in  a  different  county,  it  is  taxable  in  such 
county,  unless  within  the  exception  of  the  article,  and,  therefore,  ex- 
pressly made  taxable  elsewhere. 

The  real  question  in  the  case,  therefore,  is  whether  the  notes  had 
acquired  a  situs  in  the  City  of  Austin  so  as  to  subject  them  to  taxation 
there  for  the  years  named.  Their  deposit  with  the  State  Treasurer  was 
in  August,  1907.     It  was  voluntary  upon  the  part  of  the  plaintiff  in 
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error.  It  amounted  to  a  Eturender  of  the  possession  of  the  notes.  It 
was  made  for  a  business  purpose  and  for  an  evident  business  advantage^ 
which  could  be  accomplished  only  by  placing  the  notes  in  the  custody 
of  the  Treasurer,  namely,  the  privilege  of  advertising  that  securities 
representing  the  plaintiff  in  error^s  capital  stock  were  in  the  hands 
of  the  Treasurer  of  the  State,  and  also  having  its  policies  of  insurance 
attest  that  fact.  A  temporary  possession  by  the  Treasurer  of  the  notes 
would  not  have  afforded  the  benefit  sought  by  the  deposit,  since  under 
the  law  the  fact  of  the  deposit  could  be  advertised  and  printed  on  the 
plaintiff  in  error's  policies  only  while  the  notes  were  in  tiie  Treasurer's 
possession.  That  the  plaintiff  ifi  error  had  access  to  the  notes  and  the 
right  any  time  to  withdraw  them  does  not  alter  the  fact  that  while 
they  were  on  deposit  with  the  Treasurer  they  were  out  of  its  possession. 
Under  the  law  providing  for  the  deposit  the  Treasurer's  possession  of 
the  notes  was  necessarily  exclusive.  It  can  not  be  assumed  that  it  would 
have  permitted  advertisement  of  the  fact  of  their  being  in  his  hands 
unless  his  possession  was  of  that  character.  In  our  view  the  deposit 
had  none  of  the  aspects  of  a  mere  temporary  removal  of  the  notes  from 
the  place  of  the  plaintiff  in  error's  domicile.  The  nature  of  the  deposit, 
its  purpose,  and  the  length  of  time  the  notes  had  remained  in  the  Treas- 
urer's hands  in  our  opinion  forbid  that  view.  Where  a  particular  busi- 
ness purpose  can  be  accomplished  only  by  locating  property  at  a  certain 
place,  and  the  property  is  so  located  and  devoted  to  the  purpose  for 
more  than  a  temporary  period,  it  very  clearly  acquires  a  sittis  at  that 
place.  The  notes  in  question  must,  we  think,  be  regarded  as  having 
been  situated  iD  the  City  of  Austin  on  the  first  days  of  January,  1908, 
and  1909.    They  were  accordingly  taxable  there  for  those  years. 

Ferris  v.  Kerable,,  75  Texas,  476,  12  S.  W.,  689,  is  urged  by  the 
plaintiff  in  error  as  sustaining  its  position.  The  case  may  be  said  to 
announce  that,  as  a  general  rule,  promissory  notes  are  taxable  at  the 
place  of  their  owner's  residence.  It  was  not  there  decided,  however, 
nor  attempted  to  be  decided,  that  they  are  incapable  of  acquiring  a 
situs  elsewhere.  The  facts  of  the  case  plainly  distinguish  it  from  the 
present  one.  The  notes  of  Judge  Ferris,  the  subject  of  the  controversy, 
were  at  all  times  in  his  possession.  They  had  been  placed  in  the  bank 
vault  within  the  limits  of  the  City  of  Waxahachie  merely  for  safekeep- 
ing, and  no  one  had  access  to  them  but  the  owner.  Being  in  his  pos- 
session, they  were  necessarily  taxable  at  the  place  of  his  residence.  For 
this  same  reason  Ferris  v.  Kemble  was  differentiated  in  Hall  v.  Miller. 

It  is  to  our  minds  illogical  to  say  that  promissory  notes  are  incapable 
of  acquiring  a  distinct  situs.  They  are  personal  property  under  our 
laws.  Because  of  their  concrete  form  they  are  made  use  of  as  property 
in  the  everyday  transactions  of  the  people.  Their  presence  is  generally 
availed  of  as  an  element  of  such  use.  Because  of  this  they  constitute 
something  more  than  mere  evidences  of  debt.  When  they  are  thus  made 
to  perform  the  functions  of  tangible  personal  property,  they  have  all 
the  character  of  that  class  of  property,  and  are  as  fully  capable  of 
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acquiring  a  situs  apart  from  their  owner's  domicile  as  any  property  of 
that  class. 

The  judgments  of  the  District  Court  and  the  Court  of  Civil  Appeals 
are  affirmed. 

A^ffi/rmed, 


JANUARY,  1917. 


Ahansas  County  et  al.  v.  Coleman-Fulton  Pasture  Com- 
pany BT  AL. 

No.  2821.     Decided  January  21,  1917. 

1. — ^Boad — ^Bridges. 

A  bridge  is,  ordinarily,  but  the  part  of  a  road  or  highway  that  croeses  9 
stream;  and  the  word  "road,"  when  used  in  a  statute,  should  be  given  this  gen- 
eric meaning,  and  include  bridges,  imless  from  the  context  it  appears  to  be  used 
in  its  specific  sense.     (P.  219.) 

8. — Same— Statutory  Construction — Clauses  of  Constitution. 

Aa  a  general  rule  of  construction  a  word  used  with  a  plainly  restricted  mean- 
ing in  one  clause  of  a  constitution,  as  where  roads  and  bridges  are  dealt  with  aa 
distinct  subjects  (Const.,  art.  3,  sec.  56;  art.  8,  sec.  9;  art.  11,  sec.  2;  and  art. 
16,  sec.  24)  should  be  given  the  same  meaning  when  used  in  another  section. 
But  this  is  not  a  conclusive  test.  The  spirit,  purpose  and  scope  of  article  3^ 
section  52  of  the  Constitution  (Amendment  of  1903)  are  to  be  consulted  in  de- 
termining whether  "roads"  as  there  used  include  bridgesD  as  a  necessary  part 
thereof.     (Pp.  219-222.) 

3. — Constitution — ^Boad — ^Improvement  Bonds — Bridges. 

Where  bonds  have  been  voted  by  a  county  for  the  construction  of  a  "road" 
in  accordance  with  section  52  of  article  3  of  the  Constitution,  the  road  so  author- 
ized included  bridges  as  a  part  thereof;  the  proceeds  of  the  bond  issue  could  be 
appropriated  to  building  bridges  constituting  a  necessary  part  of  the  road,  and 
an  injimction  against  the  issuance  Jtnd  sale  of  bonds  voted  for  such  purpose  waa 
imwarranted.     (Pp.  222,  223.) 

f 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  DiBtrict,  in  an 

appeal  from  Aransas  County. 

The  Coleman-Fulton  Pasture  Company  and  others  brought  suit  against 
the  county  and  its  officers  to  enjoin  the  issue  and  sale  of  bonds  voted 
by  the  county  for  the  construction  of  a  causeway  and  bridge.  The  in- 
junction was  refused  by  the  district  judge  and  plaintiffs  appealed.  On 
the  order  refusing  injunction  being  reversed  and  the  case  remanded 
with  instructions  that  it  issue,  defendants  obtained  writ  of  error. 

E,  A.  Stevens,  Dougherty  <&  Dougherty,  B,  D.  Tarlton,  Jr.,  and  H.  8. 
Bonham,  for  plaintiffs  in  error. — The  word  "road"  as  used  in  our  Con- 
stitution is  flexible  enough  to  include  within  its  meaning  the  term 
"bridges."     Art.  3,  sec.  52,  Constitution  of  Texas,  as  amended  1903; 
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art.  6974,  Rev.  Stats.,  1911;  Jones  v.  Keith,  37  Texas,  399;  Berlin 
Iron  Bridge  Co.  v.  City  of  San  Antonio,  50  S.  W.,  408 ;  Dallas  County 
V.  Plowman,  99  Texas,  513;  Smith  v.  Grayson  County,  18  Texas  Civ. 
App.,  153,  44  S.  W.,  921;  People  v.  Buffalo  Co".  Comm.,  4  Neb.,  160; 
Brown  v.  Preston,  38  Conn.,  219 ;  State  ex  rel.  Haisley  v.  Carbon  County, 
38  Utah,  563,  114  Pac.,  522 ;  Independent  Highway  Dist.  No.  2  v.  Ada 
County  (Idaho),  134  Pac.,  542;  Penn  Tp.  v.  Perry  County,  78  Pa.  St., 
457;  Pickens  County  v.  Greene  County,  171  Ala.,  377,  54  So.,  998; 
Cascade  County  v.  City  of  Great  Falls,  18  Mont.,  537,  46  Pac,  437; 
Norfolk  V.  Podraore,  86  Atl.,  582;  Andrews  v.  Wekenman,  l44  Mich., 
199,  107  N.  W.,  870;  Chicago  v.  Powers,  89  Am.  Dec,  418;  Montgomery 
Co.  V.  Clarksville  &  R.  Turnpike  Co.,  109  S.  W.,  1153;  People  v.  Hills- 
dale, etc.,  23  Wend.  (N.  Y.),  360;  Prop,  of  Bridges  v.  Hoboken  Land 
Co.,  13  N.  J.  Eq.,  511;  Everitt  v.  Bailey,  150  Pa.  St.,  152,  24  Atl.,  700: 
Elliott  on  Roads,  vol.  1,  sec.  32,  p.  38 ;  Dillon  on  Municipal  Corp.,  vol.  2, 
sec  1157;  Culberison  v.  Abbeville  Co.,  70  S.  C,  457,  50  S.  E.,  33; 
Mahnken  v.  Board  of  Chosen  Freeholders,  62  N.  J.  L.,  404,  41  Atl.,  928 ; 
Willoughby  on  Constitutional  Law,  vol.  1,  p.  25. 

If  the  word  ^^roads"  is  not  flexible  enough  to  be  interpreted  so  as  to 
include  the  word  bridges,  then  the  express  constitutional  power  authoriz- 
ing special  road  districts  to  build  gravelled,  macadamized  or  paved  roads^ 
carries  by  implication  the  power  to  build  the  bridges  that  are  a  neces- 
sary essential  thereof.  Constitution  of  Texas,  ari:.  3,  sec  52 ;  Rev.  Stats, 
of  Texas,  1911,  ari.  5502,  subd.  6 ;  Knox  v.  Lee,  79  U.  S.,  457,  20  L.  Ed., 
359;  McCuUougb  v.  Maryland,  4  Wheat.,  405;  Coole/s  Constitutional 
Limitations,  5  ed.,  p.  77 ;  Elliot  on  Roads  and  Streets,  3  ed.,  vol.  1,  p.  10, 
sec.  7  and  sec  32,  p.  38;  United  States  v.  Denver,  etc,  R.  R.  Co.,  160 
U.  S.,  14,  37  L.  Ed.,  975;  Winona  &  St.  Peter  Ry.  Co.  v.  Barney,  113 
U.  S.,  625,  28  L.  Ed.,  1109;  Imperial  Irr.  Co.  v.  Jayne,  104  Texas,  395, 
138  S.  W.,  581;  Dallas  County  v.  Plowman,  99  Texas,  513;  36  Cyc, 
1172 ;  Ayres  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  39  Texas  Civ.  App.,  561,  88 
S.  W.,  437;  Railway  Co.  v.  Bowman,  97  Texas,  417;  Babcock  v.  Western 
Ry.  Co.,  9  Mete  (Mass.),  533;  Black  on  Interpretation  of  Laws,  p.  316> 
sec  119;  Cooley  on  Constitution,  sec  430;  Endlich  Interp.  Statute,  sec. 
535;  Gilbert  v]  Graddock,  72  Pac,  869;  United  States  v.  Babbit,  95 
U.  S.,  334;  Callaghan  v.  McGowen,  90  S.  W.,  319;  Terrell  v.  Sparks, 
104  Texa^s  1^1,  ^^^  S.  W.,  521. 

Templeton,  Broohs,  Napier  &  Ogden  and  Proctor,  Vandenberge,  Crain 
&  Mitchell,  for  defendants  in  error. — Words  are  presumed  to  have  been 
carefully  selected.     Brady  v.  Brooks,  99  Texas,  366. 

Legislatures  are  presumed  to  have  been  familiar  with  conditions  as 
they  existed.     Irrig.  Co.  v.  Jane,  104  Texas,  395. 

It  is  to  be  presumed  that  when  the  liCgislature  intend  to  change  the 
rule  of  construction  it  will  do  so  by  express  words.  Snidor  v.  Chambers, 
Dallam,  605. 

Provisos  are  to  be  strictly  construed.  Potter  v.  Robinson,  102  Texas, 
448;  State  v.  Brady,  102  Texas,  408. 
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Words  of  an  article  of  a  statute  or  of  a  Constitution  will  be  presumed 
to  be  used  in  the  same  sense  which  they  must  needs  bear  in  another 
article  upon  an  allied  subject.  Cooper  v.  Yoakum,  91  Texas,  391; 
Piereon  v.  West,  97  Texas,  243. 

Words  are  presumed  to  be  used  in  the  same  sense  throughout  an 
instrument  or  an  article  of  the  Constitution  or  a  statute.  Bates  v. 
Bratton,  96  Texas,  284;  Raymond  v.  Cleveland,  42  Ohio  St.,  529; 
James  v.  DuBois,  16  N.  J.  L.,*^293;  Pitts  v.  Shipley,  46  Cal.,  161. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

By  the  amendment  of  1903  authority  is  given  by  section  52  of  article 
3  of  the  Constitution  to  any  county,  any  political  subdivision  of  a 
county,  any  number  of  adjoining  counties,  etc.,  acting  under  legislative 
provision,  upon  a  vote  of  a  two-thirds  majority  of  the  duly  qualified 
resident  property  taxpayers  of  the  district  or  territory  to  be  affected 
thereby,  in  addition  to  all  other  debts,  to  issue  bonds  in  any  amount 
not  in  excess  of  one-fourth  of  the  assessed  valuation  of  the  real  property 
of  such  district  or  territory,  for,  among  other  purposes,  the  following: 

**The  construction,  maintenance  and  operation  of  macadamized,  grav- 
eled or  paved  roads  and  turnpikes,  or  in  aid  thereof.'^ 

The  question  in  this  case  is  that  of  the  right  of  Aransas  County, 
under  this  provision  of  the  Constitution  and  pursuant  to  an  Act  of  the 
Legislature,  to  devote  an  issue  of  its  bonds,  $300,000  in  amount,  and 
duly  voted  by  the  taxpayers  of  the  county,  to  the  building  of  a  roadway 
consisting  in  pari:  of  a  bridge  structure  across  Aransas  Bay  between 
Lamar  Peninsula  and  Live  Oak  Peninsula  in  that  county,  so  as  to 
connect  the  public  road  system  of  the  county  lying  nori:h  of  Copano 
Bay  with  that  on  Live  Oak  Peninsula. 

Aransas  County  is  a  coast  county  indented  by  bays.  The  mainland 
on  the  south  is  constituted  by  Live  Oak  Peninsula,  where  the  county 
seat,  Rockpori;,  is  situated.  It  extends  in  a  noitheriy  direction  between 
Aransas  Bay  on  the  east  and  Copano  Bay  on  the  west  to  the  channel 
between  the  two  bays  at  its  northern  end,  separating  it  from  Lamar 
Peninsula,  the  mainland  on  the  norih.  This  channel  varies  in  depth 
from  three  to  thirteen  feet.  The  causeway,  or  roadway,  for  the  building 
of  which  it  was  proposed  to  use  the  bond  issue,  will  be,  according  to 
the  plans,  about  13,000  feet  long.  Its  middle  part  will  span  the  chan- 
nel between  the  two  mainland  portions  of  the  county  and  will  consist 
of  a  reinforced  concrete  bridge,  3033  feet  in  length,  with  a  draw  span 
in  the  center,  and  having  thereon  a  roadway  twenty  feet  in  width  to 
be  paved  with  wooden  blocks.  For  its  remaining  length,  or  about  10,000 
feet,  the  causeway  will  consist  of  roads  connecting  with  each  end  of 
the  bridge,  fifty  feet  in  width  and  paved  with  shell. 

An  injunction  was  sought  by  the  defendants  in  error  to  restrain  the 
issuance  and  sale  of  the  bonds  for  this  contemplated  purpose  authorized 
by  the  legislative  Act.  It  was  denied  by  the  district  judge.  On  appeal, 
this  order  was  reversed  by  the  honorable  Court  of  Civil  Appeals  for  the 
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Fourth  District  and  the  case  remanded  with  the  direction  that  the 
injunction  issue.     180  S.  W.,  312. 

The  holding  of  the  Court  of  Civil  Appeals  was,  in  substance,  that 
while  a  causeway  is  to  be  regarded  as  a  part  of  a  road  within  the 
meaning  of  the  Constitution,  the  proposed  causeway  is,  to  the  extent  of 
3033  feet,  a  bridge,  the  construction  of  which  is  not  specifically  desig- 
nated in  section  52  of  article  3  as  one  of  the  purposes  embraced  in  the 
section,  and,  hence,  the  proposed  bonds  were  voted  for  an  illegal  pur- 
pose. Concretely,  therefore,  the  question  for  decision  is  the  sense  in 
which  the  term  ^'roads^'  is  used  in  section  52  of  article  3  of  the  Con- 
stitution. 

A  bridge  is  ordinarily  but  the  part  of  a  road  or  highway  that  traverses 
a  stream.  There  is,  accordingly,  ample  authority  for  the  proposition 
that  when  the  term  "roads'^  is  used  in  statutes,  unless  from  the  context 
it  appears  to  have  been  used  in  its  specific  sense,  its  generic  meaning 
should  be  given  it,  which  includes  ^Tbridges."  City  of  Chicago  v.  Powers, 
42  111.,  169,  89  Am.  Dec,  418;  Follmer  v.  Nuckolls  County,  6  Neb., 
204;  Isaacs  v.  Wiley  &  Elkin&,  12  Vt.,  674;  Montgomery  County  v. 
Clarksville,  etc.,  Co.,  120  Tenn.,  76,  109  S.  W.,  1153;  Andrews  v. 
Wekerman,  144  Mich.,  199,  107  N.  W.,  870,  25  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.),  985,  notes. 

This  rule  is  well  illustrated  by  the  case  of  Berlin  Iron  Bridge  Co. 
V.  City  of  San  Antonio,  50  S.  W.,  408,  also  decided  by  the  honorable 
Court  of  Civil  Appeals  for  the  Fourth  District.  There  the  charter  of 
the  city  of  San  Antonio  authorized  the  issuance  of  its  bonds  for  ^'street 
improvements,^^  without  any  express  mention  of  bridges.  The  bridge 
company,  under  a  contract  with  the  city,  erected  a  bridge  across  the 
San  Antonio  River  where  it  was  crossed  by  one  of  the  gity  streets.  With 
respect  to  the  right  of  the  bridge,  company  to  have  the  proceeds  of 
the  city^s  bonds  issued  for  ^^street  improvements*'  and  in  its  hands  at 
the  making  of  the  contract  treated  as  a  fund  for  the  satisfaction  of 
the  contract,  it  was  held  that  the  bridge  was  a  "street  improvement,** 
for  the  payment  of  which  according  to  the  contract  the  bond  fund  might 
appropriately  be  used. 

In  different  provisions  of  the  Constitution,  namely,  section  56  of 
article  3,  section  9  of  article  8,  section  2  of  article  11,  and  section  24 
of  article  16,  roads  and  bridges  are  dealt  with  as  distinct  subjects.  In 
section  9  of  article  8  the  construction  of  each  is  recognized  as  a  dis- 
tinct purpose  of  taxation.  Inasmuch  as  the  term  "roads'*  is  very 
plainly  used  in  these  sections  in  a  specific  sense,  it  is  urged  by  the 
defendants  in  error  that  the  same  restricted  meaning  should  be  given 
it  in  the  construction  of  section  52  of  article  3.  Such  was  the  view 
of  the  Court  of  Civil  Appeals.  There  is  force  in  the  position  as  a 
general  rule  of  construction.  But  the  sense  in  which  a  term  is  used  in 
other  provisions  of  a  constitution  is  not  a  conclusive  test  of  its  mean- 
ing in  a  particular  provision.     The  spirit,  purpose  and  scope  of  the 
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particular  provision  are  all  to  be  consulted  in  the  effort  to  determine 
with  certainty  the  meaning  of  its  terms. 

The  amendment  of  1903  to  section  52  of  article  3,  which  includes 
the  subdivision  quoted  at  the  beginning  of  this  opinion,  was  adopted 
at  a  later  time  than  any  of  the  provisions  above  referred  to.  Upon  the 
general  subject  of  road  improvement,  it  marked  a  radical  departure  from 
the  previous  policy  of  the  State.  It  was  the  response  to  a  public  de- 
mand that  provision  be  made  whereby  the  State,  and  every  section  of 
the  State,  might  be  supplied  through  voluntary  taxation  with  adequate, 
durable  and  permanent  roadways.  The  former  bounds  of  taxation  for 
their  construction  and  maintenance  were  set  aside,  and  the  political 
subdivisions  named,  in  addition  to  all  other  debts,  were,  under  legis- 
lative provision,  given  authority  upon  a  requisite  vote  to  issue  bonds 
in  the  liberal  amount  of  one-fourth  of  the  assessed  valuation  of  the 
real  property  of  such  districts.  Not  only  was  such  authority  given  to 
counties  and  subdivisions  of  a  count}%  but  any  number  of  adjoining 
counties  were  empowered  to  form  themselves  into  a  taxing  district  as 
a  means  of  securing  the  improvement  in  the  territory  comprised  by  them. 
Different  units  for  the  necessarv^  taxation,  and,  therefore,  different  units 
as  the  beneficiaries  of  the  taxation,  from  those  theretofore  existing,  were 
thus  authorized.  It  was  plainly  designed  that  the  extent  of  the  im- 
provement should  not  be  limited  alone  to  the  necessities  of  a  county, 
nor  was  it  to  be  longer  dependent  alone  upon  the  powers  of  a  counly. 
The  purpose  of  the  amendment  was  a  broad  one,  its  scope  was  large, 
its  spirit  liberal. 

Furthermore,  it  was  to  prove  of  use  to  every  section  of  the  State,  no 
less  to  those  parts  where  the  building  of  roads  might  be  attended  by  the 
crossing  of  swamp  lands  and  marsh  lands,  or  other  natural  obstacles, 
than  to  those  whose  topography  is  more  favorable;  no  less  to  the  coast 
counties  with  their  shallow  channels  and  indented  inlets  and  bays  to  be 
reckoned  with  in  the  procurement  of  convenient  and  enduring  highways 
of  travel,  than  to  those  of  the  prairie  region  and  black  land  belt  whose 
elevation  and  surface  afford  no  such  diflBculties  and  present  no  such 
problems. 

In  a  word,  the  purpose  of  this  amendment  plainly  was  to  provide  the 
means  of  building  and  maintaining  not  alone  neighborhood,  precinct  or 
even  county  roads,  but  adequate  road  systems  throughout  the  entire 
State,  to  be  availed  of  by  larger  or  smaller  areas  as  might  be  desired, 
so  as  to  afford  through  the  exercise  of  a  liberal  taxing  power  widely 
distributed,  adequate  and  continuous  highways  through  every  section 
of  the  State.  Such  a  purpose  stands  out,  boldly,  we  think,  in  the  broad 
and  sweeping  provisions  of  the  amendment. 

With  this  true,  is  it  consonant  with  such  a  purpose  to  give  the  term 
'^roads'^  as  used  in  the  section  a  narrow  construction,  confining  its  mean- 
ing to  merely  that  part  of  a  highway  which  traverses  a  ground  surface, 
and  excluding  any  part  which  might,  for  illustration,  cross  ten  feet  of 
shallow  water?     If,  for  instance,  in  the  building  of  a  road  authorized 
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by  this  section  through  a  given  district  it  is  necessary  to  cross  a  stretch 
of  marsh  land  subject  at  different  seasons  to  be  more  or  less  covered 
with  water,  requiring  for  the  permanence  of  the  road  that  it  be  laid 
upon  a  species  of  trestle  for  that  distance,  is  it  to  be  believed  that  the 
framers  of  the  section  intended  the  term  "roads''  should  have  a  meaning 
which  would  permit  the  highway  to  be  built  to  the  marshy  area  and 
beyond  it,  but  not  across  it,  thereby  possibly  rendering  the  road  useless 
to  the  district  to  be  served  by  it?  Under  such  a  construction  the  con- 
stitutional provision  would  be  valueless  to  certain  sections  of  the  State, 
whereas  it  must  have  been  intended  to  yield  its  beneficial  result  to  every 
flection.  In  such  sections  it  would  be  impossible  to  build  a  road  for 
any  considerable  distance  upon  entirely  a  ground  surface..  Low  lands 
and  swamp  lands  intervene,  requiring,  for  an  enduring  roadway,  that  for 
eertain  distances  it  be  laid  upon  some  kind  of  an  elevated  structure. 
Looking  to  the  purposes  of  the  provision,  can  it  be  considered  that  a 
meaning  for  the  term  "roads"  was  intended  which  would  in  large  meas- 
ure defeat  its  operation  as  applied  to  such  sections  of  the  State? 

The  constitutional  provision  in  force  prior  to  the  adoption  of  the 
amendment  to  section  52  of  article  3  confined  to  the  counties  of  the 
State  the  power  of  creating  indebtedness  for  the  construction  of  county 
bridges  and  roads.  The  amendment  to  section  52,  article  3,  however, 
flhows  it  was  contemplated  that  under  legislative  provision  road  dis- 
tricts, other  than  counties,  might  be  formed,  which,  as  defined  political 
subdivisions  of  the  State,  should  in  their  own  right  exercise  this  power 
for  the  construction  and  maintenance  of  roads  in  their  territory.  This 
is  revealed  in  the  authorization  for  the  formation  of  any  number  of 
adjoining  counties  into  a  district  under  legislative  provision.  Such  a 
district^  it  was  clearly  intended,  should  constitute  a  corporate  entity, 
invested  with  an  individual  authority  for  this  purpose,  to  be  exercised 
with  regard  to  the  needs  of  the  district  as  distinct  from  the  needs  of  a 
county.  With  this  enlarged  taxing  power  at  the  disposal  of  such  a 
•district  and  to  be  exerted  with  regard  to  the  necessities  of  the  entire 
district,  is  it  to  be  supposed  that  with  respect  to  bridges  which  might 
be  essential  parts  of  any  practical  system  of  roads  constructed  in  the 
territory,  it  was  yet  the  purpose  of  this  constitutional  provision  to  limit 
the  district  to  the  necessities  of  a  county  and  likewise  leave  it  dependent 
upon  the  restricted  taxing  power  of  a  county?  Was  it  intended,  as 
applied  to  such  a  district,  that  a  dual  authority  should  exist  with  respect 
to  the  construction  of  these  essential  parts  of  any  adequate  system  of 
roads,  the  district  providing  for  the  construction  of  the  surface  road- 
ways, and  the  counties  within  the  district  the  bridges  necessary  to  them, 
with  the  risk  of  the  entire  improvement  being  defeated  or  rendered 
useless  if  the  counties,  through  either  unwillingness  or  want  of  power, 
should  fail  to  provide  the  necessary  bridges  as  parts  of  the  roads? 
With  this  amendment  contemplating  the  exercise  of  a  larger  power, 
over  a  more  extended  area,  with  respect  to  road  improvements  than  that 
theretofore  confided  to  the  counties  alone,  in  seeking  the  meaning  of 
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the  term  "roads**  as  used  in  the  amendment  it  seems  to  us  more  reason- 
able to  suppose  that  the  purpose  was  to  make  possible  the  full  exertion 
of  the  power  in  relation  to  every  essential  feature  of  the  general  subject. 
That  subject, — the  purpose  prompting  the  amendment,  was  a  general 
and  vigorous  improvement  of  the  road  facilities  of  the  State.  If  it 
had  been  intended  that  this  important  work  should,  as  theretofore,  be 
entrusted  to  the  counties  alone,  there  would  be  good  reason  for  believing 
that  the  same  limitations  with  respect  to  the  meaning  of  terms  should 
govern  as  had  been  imposed  by  former  provisions  of  the  Constitution 
upon  their  exercise  of  the  power.  But  this  reasoning  fails  when  it  is 
seen  that  the  amendment  contemplated  the  exercise  not  only  of  a  far 
larger  power,  and,  therefore,  in  a  certain  sense,  a  different  power,  ia 
respect  to  taxation  for  the  general  purpose  than  had  before  been  com- 
mitted to  the  counties  of  the  State,  but  its  exercise  in  pertain  instances 
by  bodies  other  than  counties  and  for  a  territory  much  greater  in  extent 
than  that  of  any  county.  The  term  "roads,**  in  our  opinion,  was  not 
used  in  any  such  narrow  sense  in  this  connection  as  would  prevent  in 
the  construction  of  necessary  roads  the  necessary  bridges  for  such  roads. 
The  broad  scope  of  the  constitutional  provision  when  considered  in  the 
light  of  its  purpose  compels  the  view  that  the  term  was  used  in  the 
amendment  in  such  a  sen«e  as  would  make  possible  completed  and  con- 
tinuous roads  in  fulfillment  of  the  liberal  policy  to  which  the  provision 
is  due.  Section  52  of  article  3,  as  amended,  in  our  opinion,  means 
that  the  political  subdivisions  therein  named  and  authorized  may,  pur- 
suant to  legislative  provision  and  by  means  of  the  bond  issues  therein 
authorized,  construct  and  maintain  in  their  territory  roads  of  the  kinds 
designated,  and  where  necessary  as  a  part  of  such  construction  may,  as 
a  part  of  the  road,  erect  proper  structures  for  the  road  over  such  streams, 
swamps  or  marshes  as  it  may  cross.  We  do  not  hold  that  under  this 
constitutional  provision  moneys  thereby  voted  may  be  applied  to  the 
constiniction  of  bridges  exclusively,  not  to  be  erected  as  a  necessary 
part  of  the  construction  of  a  road,  but  as  an  independent  or  exclusive 
undertaking. 

The  improvement  involved"  in  the  present  case  was  to  the  extent  of 
nearly  two  miles  clearly  a  surface  roadway.  Its  purpose,  it  appears, 
was  to  connect  the  public  road  systems  of  the  county.  In  its  general 
character  it  was  a  roadway.  It  did  not  lose  that  character  because  in 
its  middle  part  for  3000  feet  it  spanned  a  channel  of  water.  It  is  to  be 
assumed  that  it  was  considered  by  the  people  of  the  county  as  a  neces- 
sary link  in  the  county*s  system  of  roads  and  that  the  bonds  were  voted 
with  reference  to  its  construction  for  that  purpose.  The  Constitution 
does  not  require  the  construction  of  roadways  of  particular  lengths  or 
at  particular  places.  These  matters  are  left  as  a  part  of  the  question 
in  the  election  to  determine  whether  the  voluntary  tax  shall  be  imposed 
and  the  debt  created.  So  much  of  the  roadway  as  constituted  a  bridge 
structure  for  the  spanning  of  the  channel  was,  it  clearly  appears,  a  neces- 
sary part  of  the  roadway.     Under  section  52,  article  3,  as  amended. 
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the  county  had  the  right  to  apply  the  bond  issue  to  the  construction  of 
the  roadway,  and  in  our  opinion  had  equally  the  right  to  use  the  issue 
for  the  construction  of  that  part  of  the  roadway  which  spanned  the 
channel. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  the  order 
of  the  district  judge  refusing  the  injunction  is  aflBrmed. 

Reversed  and  judgment  of  District  Court  aiffi/rmed. 


Aransas  County  et  al.  v.  Coleman-Fulton  Pasture  Com- 
pany ET  AL. 

No.  2822.     Decided  January  31,  1917. 

1. — CountieB — Boads — Bridges — ^Proceeds  of  Bonds. 

Where,  in  accordance  with  article  3,  section  52  of  the  Constitution  as 
amended  in  1903,  bonds  have  been  voted,  issued  and  sold  for  the  construction 
of  a  county  road,  the  funds  derived  could  properly  be  applied  to  the  construc- 
tion, as  a  part  of  such  road,  of  necessary  bridges  ^hereon.  Aransas  County  v. 
Coleman-Fulton  Past.  Co.,  ante  p.  216,  followed.     (Pp.  223,  224.) 

2.— Boad-— Paving— Shell. 

Construction  with  shell  comes  within  the.  meaning  of  "paved"  roads  as 
used  in  article  3,  section  52,  of  the  Constitution.     (P.  224.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Aransas  County. 

Action  by  the  Colemarj-Fulton  Pasture  Company  and  others  against 
Aransas  County  and  others,  for  injunction^ 

The  District  Court  dissolved  the  temporary  injunctioli,  and  on  appeal 
by  the  plaintiffs  this  was  reversed  and  the  case  remanded  with  directions 
to  issue  the  writ.     Appellees  then  obtained  writ  of  error. 

E.  A.  Stevens,  Dougherty  &  Dougherty  and  D,  B.  Tarlton,  Jr.,  for 
plaintiffs  in  error. 

Proctor,  Vandenhirge^  Grain  d  Mitchell  and  Templeton,  Brooks,  Na- 
pier &  Ogden,  for  defendants  in  error. 

Mb.  C^IEF  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

This  is  substantially  a  companion  case  to  No.  2821,  Aransas  County 
et  al.  V.  Coleman-Fulton  Pasture  Company  et  al.,  this  day  decided. 

Under  section  62  of  article  3  of  the  Constitution  the  qualified  tax- 
payers of  Aransas  County  dnly  voted  a  bond  issue  in  the  sum  of  $25,000 
for  the  purpose  of  building  a  roadway  about  seven  miles  in  extent  from 
Hockport,  lie  county  seat,  to  the  Befugio  County  line.  It  was  proposed 
to  pave  the  roadway  with  shell.  In  order  to  make  a  completed  roadway 
it  was  necessary  at  four  different  places  in  the  road  to  bnild  bridges 
across  shallow  stretches  of  water,  in  depth  about  five  feet.     One  of  the 
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bridges  was  to  be  2940  feet  long,  one  52^  feet  long,  one  70  feet  long, 
and  the  fourth  2100  feet  long.  One-half  the  cost  of  the  last  named 
bridge  spanning  Aransas  River  was  to  be  borne  by  Refugio  County. 
The  action  was  an  injunction  proceeding  to  restrain  the  use  of  the 
proceeds  of  the  bonds  for  the  paving  of  the  road  with  shell  and  for  the 
'Construction  of  these  bridges  as  parts  of  the  roadway.  A  temporary 
injunction  previously  granted  was  dissolved  on  hearing,  and  from  this 
judgment  an  appeal  was  taken  to  the  honorable  Court  of  Civil  Appeals 
for  the  Fourth  District,  where  the  judgment  was  reversed  and  the  caus« 
remanded  with  instructions  to  the  trial  court  to  issue  a  temporary  in- 
junction restraining  the  use  of  the  funds  of  the  bond  issue  in  the 
construction  of  the  bridges,  but  not  for  the  paving  of  the  road  with  shell. 

It  clearly  appears  that  the  proposed  bridges  across  these  stretches  of 
shallow  water  were  essential  parts  of  the  road  and  necessary  to  make  it 
a  completed  road.  The  case  is,  therefore,  ruled  by  the  decision  in 
cause  No.  2821,  Aransas  County  et  al.  v.  Coleman-Pulton  Pasture  Com- 
pany et  al. 

There  is  no  doubt  in  our  minds  as  to  roads  paved  with  shell  being 
^'paved'^  roads,  within  the  meaning  of  section  52,  article  3,  as  amended, 
and  we  approve  the  ruling  of  the  Court  of  Civil  Appeals  upon  this 
feature  of  the  case.  As  to  its  ruling  in  respect  to  the  use  of  the  pro- 
ceeds of  the  bond  issue  for  the  consthiction  of  the  bridges  named,  its 
judgment  is  reversed.  The  judgment  of  the  District  Court,  dissolving 
the  original  temporary  injunction,  is  aflBrmed. 

Reversed  in  part  and  judgment  of  District  Court  aflvrmed. 


Frank  W.  Beach  et  al.  v.  John  G.  McKay,  Secretary  of 

State. 

No.  2850.     Decided  January  31,  1917. 

1. — Supreme  Court — Mandamus. 

Mandamus  will  issue  to  require  performance  of  an  official  duty  only  when 
the  act  to  be  performed  is  a  purely  ministerial  one,  and  not  a  matter  in  which 
the  officer  is  intrusted  with  discretion.     (P.  227.) 

2. — Same — Secretary  of  State — Approval  of  Charter. 

Corporations  may  be  authorized  to  issue  capital  stock  for  property  received 
only  on  furnishing  satisfactory  evidence  of  its  value  to  the  Secretary  of  State. 
The  discretion  lodged  in  him  to  refuse  to  receive  and  file  a  charter  where  he 
finds  such  evidence  unsatisfactory  can  not  be  controlled  by  the  Supreme  Court 
through  writ  of  mandamus.  Case,  a  patent  right  taken  as  a  part  of  the  sub- 
scribed capital  at  a  valuation  of  $64,050.00.     (Pp.  226-227.) 

3. — Query — Corporation— Patent  Bight  as  Basis  for  Capital  Stock. 

Whether  patent  right  can  be  taken  as  property  received  by  a  proposed 
corporation  and  a  basis  for  issuing  capital  stock,  is  questioned  but  not  decided. 
v(P.  227.) 

Original  application  by  Beach  and  others  to  the  Supreme  Court  for 
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mandamus  to  require  McKay,  as  Secretary  of  State,  to  receive  and  file 
A  corporate  charter  for  the  Moody  Calculator  Company. 

Oilbert  H,  Irish,  for  relators. — Patents  are  property.  Brown  v.  Du- 
chesne, 19  How.,  195;  Seymour  v.  Osborne,  11  Wall.,  533;  Consolidated 
Fruit  Jar  Co.  v.  Wright,  94  IT.  S.,  96 ;  Cammeyer  v.  Newton,  94  U.  S., 
226;  James  v.  Campbell,  104  U.  S.,  357;  Marsh  v.  Nichols,  128  U.  S., 
612.  A  patent  right  is  personal  property.  30  Cyc,  819,  and  authori- 
ties cited. 

A  corporation  having  the  power  to  acquire  patents  necessary  to  the 
operation  of  its  business  may  issue  stock  in  payment  for  such  patents  at 
their  true  value,  provided  the  law  of  the  jurisdiction  permits  the  pay- 
ment of  shares  in  property.  Thompson  on  Corporations,  2d  ed.,  par. 
3953,  citing  Essex  v.  Essex,  141  Mich.,  200,  104  N.  W.,  622 ;  Finletter 
V.  Acetylene  Light  Co.,  215  Pa.  St.,  86,  64  Atl.,  429. 

B.  F,  Looney,  Attorney  General,  and  C,  W.  Taylor  and  C,  M,  Cureton, 
for  respondent. — Patent  rights  are  in  a  certain  sense  personal  property, 
but  they  are  incorporeal  and  subsist  only  in  a  grant  from  the  govern- 
ment. They  do  not  exist  as  property  in  any  particular  State,  but  are 
co-extensive  with  the  United  States,  and  they  are  not  subject  to  levy 
and  sale  on  execution  in  an  action  at  law.  2  Am.  &  Eng.  Ency.  of  Law. 
272;  Home  v.  Chatham  &  Co.,  64  Texas,  39;  Carver  v.  Peck,  131  Mass.^ 
292;  Stephens  v.  Cadv,  14  How.'  (U.  S.),  528;  Chisholm  v.  Forney, 
21  N.  W.,  665. 

In  the  case  of  O'Bear-Nester  Glass  Co.  v.  Antiexplo.  Co.,  101  Texas, 
432,  the  Supreme  Court  of  this  State  held  that  the  purpose  of  the  Con- 
stitution is  to  protect  those  who  deal  with  corporations  and  that  the 
■words  "money  paid*'  means  full  value,  and  ^^abor  done^*  means  labor 
worth  the  par  value  of  the  stock,  and  the  property  received  must  be 
property  that  can  be  subjected  to  debts.  As  the  Supreme  Court  has 
held  that  the  property  referred  to  must  be  property  which  may  be  sub- 
jected to  the  payment  of  the  debts  of  the  corporation,  this  construction 
necessarily  excludes  patent  rights  from  being  used  to  capitalize  cor- 
porations. For,  rts  suggested  in  the  authorities  above  cited,  and  by 
many  others  which  could  be  cited,  letters  patent  can  not  be  levied  upon 
by  writ  of  execution. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

The  relators,  Frank  W.  Beach  and  numerous  others,  filed  their  peti- 
tion in  this  court  asking  that  a  writ  of  mandamus  be  issued  against 
the  Secretary  of  State,  John  G.  McKay,  the  respondent  herein,  to  re- 
quire him,  as  Secretary  of  State,  to  issue  a  charter  for  the  Moody  Cal- 
culator Company.  The  relators  had  previously  presented  to  the  Sec- 
retary of  State  their  application  for  such  a  charter  in  proper  form, 
showing  the  purpose  of  the  proposed  corporation  to  be  the  manufacture 
and  sale  of  Moody  calculators,  and  the  purchase  and  sale  of  goods. 
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wares  and  merchandise  used  in  connection  therewith.  The  respondent 
refused  to  issue  and  file  the  charter,  one  of  the  grounds  for  his  refusal 
being,  as  shown  by  his  answer  herein,  that  the  value  of  the  letters 
patent,  which  in  the  application  for  charter  had  been  valued  at  $64,050, 
was  so  uncertain  and  speculative  that  he  was  unable  to  determine  its 
actual  value  The  application  for  charter  alleged  that  the  proposed 
corporation  would  have  an  authorized  capital  stock  of  one  hundred  and 
fifty  thousand  dollars,  and  that  one-half  of  this  amount  had  been  paid 
in  cash  or  its  equivalent,  the  said  patent  being  treated  as  worth  $64,050, 
and  as  having  in  that  sum  been  paid,  by  its  assignment  to  the  proposed 
corporation.  Section  6  of  article  12  of  the  State  Constitution,  relating 
to  the  issuance  of  stocks  and  bonds,  is  as  follows: 

"No  corporation  shall  issue  stock  or  bonds  except  for  money  paid, 
labor  done  or  property  actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void.^^ 

Article  1136,  Vernon's  Sayles'  Civil  Statutes,  is  as  follows: 

'TVhenever  the  stockholders  of  any  such  company  shall  furnish  satis- 
factory evidence  to  the  Secretary  of  State  that  the  full  amount  of  the 
authorized  capital  stock  has  in  good  faith  been  subscribed,  and  fifty 
per  cent  thereof  paid  in  cash,  or  its  equivalent  in  other  property  or 
labor  done,  the  product  of  which  shall  be  to  the  company  of  the  actual 
value  at  which  it  was  taken,  or  property  actually  received,  it  shall  be 
the  duty  of  said  officer,  on  payment  of  office  fees  and  frachise  tax  due, 
to  receive,  file  and  record  the  charter  of  such  compay  in  his  office,  and 
to  give  his  certificate  showing  the  record  thereof.^' 

Article  1127,  Vernon's  Sayles'  Civil  Statutes,  provides  that  the  term 
"satisfactory  evidence,"  as  used  in  article  1126,  above  mentioned,  shall 
consist  of  the  affidavit  of  those  who  executed  the  charter,  stating  the. 
name,  residence  and  postoffice  address  of  each  subscriber  to  the  capital 
stock;  the  amount  subscribed  by  each;  the  amount  paid  by  each;  the 
cash  value  of  any  property  received,  giving  its  description,  location,  and 
from  whom  and  the  price  at  which  it  was  received,  and  the  amount, 
character  and  value  of  labor  done,  from  whom  and  price  at  which  it 
was  received. 

Article  1128  of  said  statute  is  as  follows: 

^T!f  the  Secretary  of  State  is  not  satisfied,  he  may,  at  the  expense 
of  the  incorporators,  require  other  and  more  satisfactory  evidence  before 
he  shall  be  required  to  receive,  file  and  record  said  charter." 

It  is  clear  that  article  1128,  above,  lodges  a  discretion  in  the  Secretary 
of  State  to  refuse  to  file  and  record  a  charter  applied  for  when  the  stock- 
holders of  the  proposed  company  have  failed  to  furnish  satisfactory 
evidence  to  him  that  the  full  amount  of  the  authorized  capital  stock 
has  been  in  good  faith  subscribed  and  fifty  per  cent  thereof  paid  in  cash, 
or  its  equivalent.  We  are  properly  denied  the  power  to  require  by 
mandamus  the  Secretary  of  State  to  issue  a  charter  in  a  case  where  he 
has  not  received  evidence  satisfactory  to  him  that  the  full  amount  of 
the  authorized  capital  stock  has  in  good  faith  been  subscribed  and  fifty 
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per  cent  thereof  paid  in  cash,  or  in  its  equivalent,  as  provided  in 
article  1126. 

By  the  aflBdavit  of  Frank  W.  Beach,  one  of  the  relators,  it  is  shown 
that  the  amount  of  money  which  had  been  paid  for  the  acquisition  of  a 
three-fourths  interest  in  such  patent  was  $10,000  in  cash.  The  aflBdavits 
of  several  of  the  relators  placed  the  value  of  said  patent  "in  excess  of 
$75,000.^' 

We  think  the  Secretary  of  State  was  within  his  rights  in  refusing  to 
accept  such  a  patent  at  a  value  of  $64,050  when  the  evidence  was  not 
satisfactory  to  him  that  it  had  in  fact  such  real  value. 

The  question  whether  the  stock  had  been  subscribed  in  good  faith, 
and  whether  fifty  per  cent  thereof  had  been  paid  in  cash,  or  its  equiv- 
alent, are  questions  of  fact  to  be  determined  by  the  Secretary  of  State 
by  the  exercise  of  a  discretion  lodged  with  him  by  law.  We  have  not 
the  power  to  require  him  to  exercise  his  discretion  in  a  particular  way 
on  such  questions  of  fact.  If  the  act  sought  to  require  the  Secretary 
of  State  to  perform  was  purely  ministerial,  we  could  compel  its  per- 
formance by  mandamus;  but  before  we  are  permitted  to  grant  the  writ 
of  mandamus  it  must  appear  that  the  act  sought  to  have  him  perform 
is  imperatively  required  of  him  by  law,  and  not  a  matter  within  his 
discretion.  English  &  S.  A.  Mtg.  &  Inv.  Co.  v.  Hardy,  93  Texas,  296; 
Trinity  Life  &  Annuity  Society  v.  Love,  102  Texas,  278;  Durrett  v. 
Robison,  103  Texas,  502. 

It  is  insisted  by  the  Attorney  General,  in  behalf  of  the  Secretary  of 
State,  that  patent  rights  are  never  property  which  can  be  ^'actually 
received,''  as  provided  by  the  Constitution.  Such  a  question  is  not  pre- 
sented by  the  facts  of  this  case  as  a  question  necessary  to  its  decision, 
since  the  patent  in  this  case  is  the  only  one  before  us.  It  appears  that 
the  Secretary  of  State  is  unable  from  the  evidence  furnished  to  ascer- 
tain the. value  of  the  particular  patent  offered  as  property  in  this  case, 
and  it  is  clear  to  us  that  his  action  in  refusing  to  receive  and  file  the 
charter  is  within  the  exercise  of  a  discretion  lodged  with  him  by  law, 
and  we  can  not  revise  his  action  in  this  particular,  which  is  all  that  is 
necessarily  presented  to  us  for  decision  in  this  particular  case.  We  are 
not  called  upon  to  decide,  and  do  not  decide,  whether  all  patent  rights 
are  excluded  by  the  terms  of  the  Constitution  as  not  being  "property 
actually  received''  within  the  meaning  of  the  Constitution. 

The  writ  of  mandamus  is  refused. 
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Fort  Worth  &  Rio  Grande  Railway  Company  v.  Will 
Mathews  et  al. 

No.  2780.     Decided  February  7,  1917. 

1. — ^Amount  in  Controversy — ^Pleading. 

A  litigant  may,  at  his  election,  omit  to  sue  for  any  item  of  the  damages  due 
him,  in  which  case  such  item  is  not  placed  in  controversy  unless  necessarily  in- 
Yolved  in  damages  claimed.     (P.  231.) 

2. — Same — Case  Stated. 

Plaintiffs  suing  for  damages  to  their  property  (injury  to  live  stock  by  neg- 
ligence of  carrier  in  transporting  them)  alleged  items  of  damages  aggregating 
^977.00,  and  prayed  judgment  for  that  sum  "as  damages  wiUiout  intereslt." 
Held  that  the  amount  in  controversy  was  within  the  jurisdiction  of  the  County 
Court,  though  interest  on  the  amount  of  damage  from  date  of  injury  was  re- 
coverable as  an  element  of  damages,  and  not  interest  as  such,  and,  if  claimed, 
would  have  brought  the  amoimt  in  controversy  above  the  jurisdictional  limit  of 
$1000.00.  Pecos  A  N.  T.  Ry.  Co.  v.  Rayzor,  106  Texas,  644,  followed.  Pecos  & 
N.  T.  Ry.  Co.  V.  Canyon  Coal  Co.,  102  Texas,  478,  119  S.  W.,  294,  distinguished. 
(Pp.  229-232.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Coleman  County. 

Andrews,  Streetman,  Burns  d  Logcm,  Snodgrass  &  Dibrell,  and 
Loekett  &  Rowe,  for  appellant. — In  actions  for  damages  baaed  on  tort, 
to  ascertain  the  amount  in  controversy,  so  as  to  determine  whether  same 
is  within  the  jurisdiction  of  the  court,  interest  from  the  time  of  the 
accrual  of  the  action,  to  the  time  of  the  filing  of  the  plaintiffs'  original 
petition,  is  allowed  as  a  part  of  the  damages  recoverable,  and  if  ,the 
sum  named  as  the  aggregate  damages,  together  with  such  interest,  is 
in  excess  of  the  amount  of  which  the  court  has  jurisdiction,  the  court 
has  not  jurisdiction  of  such  a  cause.  The  amount  in  controversy  is 
determined  by  the  statement  of  the  cause  of  action,  as  alleged  in  the 
plaintiffs'  petition,  and  not  by  the  amount  asked  forr  in  the  prayer; 
the  prayer  merely  limiting  the  amount  of  the  recovery  and  not  affecting 
the  amount  in  controversy  as' pleaded.  Allegations  of  petition  and  not 
prayer  determine  jurisdiction.  Times  Pub.  Co.  v.  Hill,  36  Texas  Civ. 
App.,  389,  81  S.  W.,  806;  P.  &  N.  T.  Ry.  Co.  v..  Canyon  Coal  Co.,  119 
S.  W.,  294;  Ft.  W.  &  D.  C.  Ry.  Co.  v.*^Hodge,  125  S.  W.,  350;  Her- 
rington  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  142  S.  W.,  983.  Effect  of  petition 
alleging  amount  bevond  jurisdiction.  Ball  v.  Hagy,  54  S.  W.,  915; 
T.  &  P.  Ry.  Co.  V.  Johnson,  118  S.  W.,  1116. 

Woodbury  <f  Bal-er,  for  appellees. — Pecos  &  N.  T.  Ry.  Co.  v.  Rayzor, 
106  Texas,  544,  is  in  point  and  conclusive. 
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Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  certified  question  from  the  Court  of  Civil 
Appeals  for  the  Third  District.  It  presents  the  question  whether  the 
amount  in  controversy  is  in  excess  of  one  thousand  dollars,  and  that^ 
therefore,  the  County  Court  in  which  the  case  was  tried  had  no  jurisdic- 
tion thereof.  To  the  certificate  of  the  Court  of  Civil  Appeals  there  is 
attached,  and  made  a  part  thereof,  the  plaintiffs'  first  amended  original 
petition  on  which  the  case  was  tried  in  the  County  Court.  Both  the 
certificate  and  said  petition  are  copied  herein,  and  are  as  follows : 

"This  case  is  pending  in  the  Court  of  Civil  Appeals  for  the  Third 
District  on  motion  for  rehearing.  This  court  first  held  that  the 
plaintiffs'  petition  showed  on  its  faoe  that  the  amount  in  controversy 
was  in  excess  of  $1000,  and,  therefore,  that  the  County  Court  had  no 
jurisdiction  to  try  the  case,  although  the  plaintiff  prayed  for  judgment 
for  only  $997.  After  our  decision  of  the  case,  we  sustained  the  ap- 
pellees' second  motion  for  a  rehearing  on  account  of  the  decision  ren- 
dered by  the  Supreme  Court  in  the  case  of  Pecos  &  N.  T.  Ry.  Co.  v, 
Rayzor  [106  Texas,  544],  172  S.  W.,  1103,  which  we  regarded  as  in 
conflict  with,  and,  therefore,  overruling,  our  decision. 

"Appellant  has  filed  a  motion  for  a  rehearing,  in  which  it  is  not 
only  contended  that  this  court  ruled  correctly  in  its  former  decision,, 
but  that  this  case  is  distinguishable  from  the  Rayzor  case,  and  that  there 
is  no  conflict  between  them ;  and  as  the  decision  of  this  court  will  be 
final  in  this  case,  and  as  the  question  involved  is  one  of  importance, 
we  have  granted  appellant's  request  and  concluded  to  certify  the  ques- 
tion to  your  court  for  final  decision.  We  attach  hereto  and  make  a 
part  of  this  certificate  a  copy  of  the  plaintiffs'  amended  original  peti- 
tion, which  is  the  only  pleading  material  to  the  question  certified. 

'The  question  certified  may  be  stated  in  this  form:  Does  the  plain- 
tiffs' petition  show  upon  its  face  that  the  amount  in  controversy  is  in 
excess  of  $1000,  and,  therefore,  beyond  the  jurisdiction  of  the  County 
Court? 

"In  deciding  that  question  this  court  held,  as  appears  from  our  orig- 
inal opinion,  that  the  plaintiffs' .  right  to  recover  6  per  cent  upon  the 
amount  of  damage  done  to  the  property  from  the  date  of  such  damage, 
was  as  much  a  part  of  the  plaintiffs'  cause  of  action  as  the  damage 
referred  to,  and  the  fact  that  the  plaintiffs  did  not  sue  for  the  6  per 
cent  referred  to  was  immaterial  in  determining  the  question  of  juris- 
diction. (See  Ft.  W.  &  R.  F.  Ry.  Co.  vs.  Mathews,  169  S.  W.,  1052.) 
But  that  holding  seems  to  be  in  conflict  with  the  Rayzor  case. 

^^t  is  obvious  that  the  question  certified  is  material  in  this  case.  It 
is  also  one  of  considerable  importance  and  public  interest,  and,  there- 
fore, the  hope  is  expressed  that  the  Supreme  Court  may  be  able  to 
decide  it  at  an  early  date." 

First  amended  original  petition  above  referred  to  is  as  follows: 

^^ow  comes  your  petitioners,  Will  Mathews,  Jack  Babington  and 
J.  E.  Boog-Scott,  hereinafter  styled  plaintiffs,  all  of  whom  reside  in 
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Coleman  County,  Texas,  complaining  of  the  Gulf,  Colorado  &  Santa  Fe 
Bailway  Company,  a  corporation,  with  G.  E.  Dalton,  its  local  agent, 
located  in  Coleman,  in  Coleman  County,  Texas,  and  the  Fort  Worth  & 
Rio  Grande  Railway  Company,  a  corporation,  with  its  local  agent, 
L.  C.  Voekel,  located  at  Brownwood,  Brown  County,  Texas,  hereinafter 
styled  defendants.  That  for  cause  of  action  plaintiflEs  represent  to  the 
court  that  heretofore,  towit,  on  and  about  the  18th  day  of  March,  1909, 
defendants  were  partners,  and  are  now  and  were  at  said  time  agents 
of  each  other,  and  on  said  date  were  engaged  in  shipping  cattle  and 
other  freight  over  their  said  roads  for  hire,  as  freight  charges  therefor, 
and  have  been  so  engaged  for  a  long  time  prior  thereto  and  ever  since 
said  date;  and  that  on  said  date  aforesaid  these  plaintiflEs  turned  over 
to  the  said  defendants  at  Coleman,  Texas,  three  carloads  of  fine  regis- 
tered cattle  to  be  shipped  over  their  said  roads  to  Brady,  Texas,  via 
Brownwood,  Texas.  That  said  cattle  were  i-eceived  by  said  defendants 
at  Coleman,  Texas,  in  fine  shape  and  were  to  be  placed  on  sale  at 
destination,  and  same  consisted  of  twelve  young  bulls,  eight  heifers  or 
young  cows,  thirty-five  cows  and  five  calves,  making  the  shipment  in 
the  said  three  cars.  That  plaintiflfs  placed  in  said  cars  thirty  bales  of 
hay  for  said  cattle  of  the  value  of  $12,  and  tied  each  of  said  cattle 
in  said  cars  (except  the  heifers  and  barred  them  oflf)  with  a  strong  and 
sufficient  rope,  to  prevent  the  bulls  from  mixing  and  injuring  said  heifers 
and  cows  and  calves,  and  that  the  defendants  and  their  agents  knew 
the  purpose  of  §aid  shipment  and  tieing  said  cattle  up  in  said  cars,  and 
plaintiflfs  fully  advised  the  defendants  of  said  purpose  of  said  tieing  and 
separating  said  shipment;  that  when  said  shipment  arrived  at  Brown- 
wood,  Texas,  said  defendants  by  and  through  their  said  agents  negli- 
gently and  intentionally  and  without  the  permission  and  knowledge  of 
plaintiflEs,  and  unnecessarily,  unloaded  said  cattle  oflE  of  said  cars  they 
were  loaded  in,  and  turned  them  loose  in  muddy  pens  with  the  ropes 
on  their  heads  and  dragging  on  the  ground  and  through  the  mud,  and 
mixed  unnecessarily  said  bulls  with  said  cows  and  heifers  and  calves, 
and  turned  in  said  pens  quite  a  number  of  other  old  bulls  with  this 
shipment,  which  belonged  to  other  parties  than  these  plaintiflEs,  and 
that  the  bulls  ran,  rode,  fought  and  copulated  with  said  cows,  heifers 
and  calves  all  night,  and  fought  the  bulls  of  these  plaintiflEs,  and  said 
plaintiflEs^  bulls  rode,  fought  and  copulated  with  said  she  cattle  all 
night  in  said  pens;  that  by  reason  of  such  copulation  the  cows  and 
cattle  were  injured  by  being  bred  too  young,  and  the  progeny  could 
not  be  registered,  and  next  morning  said  cattle  were  badly  damaged 
and  injured  by  said  negligence  of  said  plaintiflE  as  herein  alleged,  and 
when  they  reached  destination  said  cows  were  damaged  in  their  market 
value  $15  per  head,  and  said  young  heifers  were  damaged  in  their 
market  value  $40  per  head,  and  said  bulls  were  damaged  in  their  market 
value  $10  per  head,  and  said  calves  were  damaged  in  their  market 
value  $1  per  head,  aggregating  $970,  and  said  hay  of  the  value  of  $15 
was  thrown  out  by  defendants  at  Brownwood  and  the  damages  and  loss 


Digitized  by  VjOOQIC 


1917.']  Ft.  Worth  &  B.  G.  By.  Co.  v.  Mathews.  231 

to  plaintiffs  aggregating  $977.  That  it  was  only  about  seventy-five 
miles  from  Coleman  to  Brady,  and  that  there  was  no  occasion  for  un- 
loading said  cattle  at  Brownwood.  That  said  defendants  received  said 
cattle  at  Coleman  and  for  a  valuable  consideration  paid  by  plaintiffs 
undertook  to  ship  said  cattle  to  destination  with  dispatch  and  with 
proper  care  and  attention  but  negligently  unloaded  said  cattle  at  Brown- 
wood  as  aforesaid  to  plaintiffs*  damages  as  aforesaid,  and  plaintiffs  here 
represent  and  state  to  the  court  that  in  the  event  they  should  be  mis- 
taken as  to  there  being  a  market  value  for  said  cattle  at  destinaion, 
then  in  that  event  the  plaintiffs  allege  that  said  cattle  w^re  injured  in 
their  intrinsic  value  in  the  amounts  above  mentioned  and  that  they 
were  damaged  to  paid  amount  as  above  stated  intrinsically,  and  said 
cattle  were  worth  that  much  less  per  head  after  being  damaged  than 
before.  That  the  plaintiffs  have  never  been  paid  anything  by  the  de- 
fendants for  said  damages,  though  often  requested  payment  thereof, 
but  defendants  refused  and  now  refuse  to  pay  plaintiffs  or  any  part 
thereof.  Said  cattle  were  shipped  in  the  name  of  Will  Mathews,  but 
was  the  property  of  plaintiffs. 

^^herefore,  plaintiffs  pray  defendants  to  be  cited  as  required  by  law 
and  upon  hearing  hereon  they  have  judgment  for  the  said  sum  of  $977 
as  damages  without  interest,  judgment  for  costs  and  general  relief,  and 
will  ever  pray.** 

We  answer  the  question  in  the  negative.  The  plaintiffs'  petition  does 
not  show  upon  its  face  that  the  amount  in  controversy  is  in  excess  of 
$1000,  but  alleges  the  amount  in  controversy  to  be  in  the  sum  of  $977. 
There  were  several  items  of  damage  sued  for,  and  the  petition  alleged 
that  all  these  items  aggregated  $977  (stated  by  Chief  Justice  Key  to 
be  $997).  The  petition  expressly  stated  that  the  plaintiffs  prayed  judg- 
ment for  that  amount,  ^^as  damages  without  interest.**  It  is  not  a  case 
where  interest  is  recoverable  eo  nomine,  but  if  recoverable  at  all  it  is 
only  recoverable  as  an  item  of  damage.  This  item  was  not  sued  for, 
and  was,  therefore,  not  in  controversy.  A  litigant  may,  at  his  election, 
omit  to  sue  for  any  item  which  is  due  him  (San  Antonio  &  Aransas 
Pass  Bailway  Co.  v.  Addison,  96  Texas,  64,  70  S.  W.,  200),  and  not 
thereby  place  such  item  in  controversy,  unless  it  is  necessarily  involved 
as  a  part  of  some  other  item  of  damage  that  has  been  placed  in  con- 
troversy. Pecos  &  Northern  Texas  Bailway  Co.  v.  Bayzor,  106  Texas, 
644,  172  S.  W.,  1103;  Fort  Worth  &  Bio  Grande  Bailway  Co.  v.  Brown, 
101  S.  W.,  266 ;  First  National  Bank  of  Hubbard  v.  Cleland,  36  Texas 
Civ.  App.,  478,  82  S.  W.,  337 ;  Missouri,  Kansas  &  Texas  Bailway  Com- 
pany of  Texas  v.  Dawson  Brothers,  84  S.  W.,  298 ;  Chicago,  Bock  Island 
&  Gulf  Bailway  Co.  v.  Whaley,  177  S.  W.,  543 ;  Texas  &'  Pacific  Bail- 
way  Co.  V.  Scott  &  Co.,  86  S.  W.,  1065;  St.  Louis  Southwestern  Bail- 
way  Company  of  Texas  v.  Starks,  109  S.  W.,  1003 ;  Atchison,  Topeka  & 
Santa  Fe  Bailway  Co.  v.  Dawson,  90  S.  W.,  65;  Western  Union  Tele- 
graph Co.  V.  Gamer,  83  S.  W.,  433;  Moose  v.  Missouri,  Kansas  & 
Texas  Bailway  Company  of  Texas,  180  S.  W.,  225. 
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The  case  of  Pecos  &  Northern  Texas  Bailway  Company  et  al.  v. 
Canyon  Coal  Co.,  102  Texas,  478,  119  S.  W.,  294,  is  not  in  conflict 
with  this  holding.  The  allegations  of  the  pleading  in  that  case  show 
certain  items  of  damage  in  the  aggregate  to  be  the  amount  of  $263.60, 
which  is  in  excess  of  the  jurisdiction  of  the  Justice  Court,  where  the 
suit  was  brought,  of  which,  however,  the  plaintiff  only  sought  to  recover 
$199.50,  in  the  following  language:  'therefore  this  plaintiff  prays 
for  judgment  for  the  amount  sued  for  and  interest  at  6  per  cent  per 
annum  in  all  not  to  exceed  $199.60/^  While  the  amount  prayed  for 
was  within  the  jurisdiction  of  the  court,  the  amount  in  controversy 
was  held  to  be  the  aggregate  value  of  all  the  items  sued  for,  which  was 
in  excess  of  the  jurisdiction.  The  opinion  expressly  limits  the  holding 
to  the  case  made  by  the  facts  therein  stated. 


Bonner  Oil  Company  v.  John  W.  Gaines. 

No.  2793.    Decided  February  7,  1917. 

1. — Suretyship — ConBlderation — ^Extension  of  Time. 

To  support  the  contract  of  a  surety,  a  consideration  moving  to  his  prin- 
cipal suffices,  and  extension  of  time  for  payment  of  the  principal's  debt  con- 
stitutes a  consideration.     (P.  235.) 

2. — Same — Case  Stated. 

The  creditor  of  a  corporation  extended  time  for  the  payment  of  an  open 
account  then  due  by  taking  the  note  of  the  corporation  due  at  a  future  date 
executed  by  its  president  for  the  company  and  for  himself  personally.  The  ex- 
tension of  time  to  his  principal  was  sufficient  consideration  to  support  the  per- 
sonal liability  of  the  president;  and  it  was  immaterial  that  he  signed  the  note 
voluntarily,  and  without  demand  by.  the  creditor  that  he  assume  personal  liability 
as  a  condition  of  the  extension.     (Pp.  233-235.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  on  error  from  Harris  County, 

Hunt,  Myer  &  Teagle,  Campbell,  Myer,  Myer  A  Freeman,  and  Rod- 
man S,  Cosby,  for  plaintiff  in  error. — Defendant  in  error  Gaines  was 
liable  to  plaintiff  in  error  on  the  notes,  because  there  was  an  implied 
agreement  between  the  parties  to  extend  the  time  of  payment  of  the 
open  account,  in  consideration  for  the  two  notes;  and  the . consideration 
moving  to  the  canal  company  was  amply  sufficient  to  make  defendant 
in  error  liable  as  an  accommodation  maker.  9  Cyc,  242 ;  7  Cyc,  722 ; 
9  Michie's  Digest,  p.  991;  15  Am.  &  Eng.  Ency.  of  Law,  1078;  Bishop 
on  Contracts,  sec.  286;  Elliott,  Contracts,  vol.  II,  sec.  1358;  Fordtran 
V.  Stowers,  113  S.  W.,  631;  Simkins,  Contracts,  p.  467;  Weinsberg  v. 
St.  Louis,  etc.,  Co.  (Mo.),  116  S.  W.,  461;  Anderson  v.  Caldwell,  146 
S.  W.,  444  (Mo.),  461. 

The  facts  and  circumstances  surrounding  the  execution  and  delivery 
of  the  notes  were  sufficient  in  law  to  prevent  plaintiff  in  error  from 
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Buing  on  the  debt  until  the  notes  matured;  the  Lake  Austin  Canal 
Company  and  defendant  in  error  were  benefited  by  the  extension  of 
the  debt  for  a  definite  period,  and  the  consideration  for  the  note  is 
obvious.  Otto  V.  Halff  Bros.,  89  Texas,  390;  First  Natl  Bk.  of  Arling- 
ton V.  Cecil,  32  Pac,  393 ;  Holzworth  v.  Koch,  26  Ohio  St.,  33 ;  Zimble- 
man  v.  Finnegan,  118  N.  W.,  312;  Boyd  v.  Frieze,  5  Gray  (71  Mass.), 
553;  Wheeler  v.  Slocumb,  16  Pick.  (33  Ma«8.),  52;  7'Cyc.,  722;  9 
Cyc,  343. 

If  a  debt  is  due  for  which  the  note  is  taken  the  agreement  for  forbear- 
ance may  be  implied  since  taking  the  note  suspends  action  on  the 
original  claim.  Otto  v.  Halff  Bros.,  89  Texas,  390 ;  7  Cyc,  722 ;  Fulton 
V.  Loughlin,  118  Ind.,  286;  6  Am.  '&  Eng.  Ency.  of  Law,  744;  York 
V.  Pearson,  63  Me.,  587 ;  Lundberg  v.  Northwestern  Blev.  Co.,  42  Minn., 
37;  Johnston  Harvester  Co.  v.  Mcliean,  15  N.  W.,  177;  TJiompson  t. 
Gray,  63  Me.,  228;  Jennison  v.  Stafford,  55  Mass.,  168,  48  Am.  Dec., 
594';  Harris  v.  Harris,  180  111.,  157. 

If  there  is  granted  an  extension  of  time  on  the  original  debt  this  ie 
sufficient  consideration  for  the  endorsement  or  suretyship  of  a  third 
party,  even  though  the  extension  is  granted  without  the  request  of  the 
original  debtor.  Atheri;on  &  Bicker  v.  Marcy,  59  Iowa,  650;  1  Parsonb 
on  Notes  and  Bills,  195;  Lyndon  Savings  Bank  v.  International  Co., 
78  Vt.,  169;  Pulliam  &  Payne  v.  Withers,  8  Dana  (Ky.),  98,  33  Am. 
Dec,  479. 

Oaines  <6  Corbett  and  Cole  &  Cole,  for  defendants  in  error. — In  the 
absence  of  an  agreement  of  any  kind  no  implied  contract  as  between  thfe 
parties  can  arise  binding  either  party  to  the  performance  of  any  act 
not  contemplated  by  each  of  them.  Where  the  notes  are  in  the  hands 
of  the  original  payee,  no  liability  attaches  to  accommodation  maker, 
and  no  agreement  by  implication  can  arise  that  is  not  based  on  actual 
agreement  of  the  parties.  An  accommodation  maker  or  endorser  may 
withdraw  his  name  at  any  time  before  the  note  is  in  the  hands  of  an 
innocent  third  party.  Parker  v.  Lewis,  39  Texas,  395;  Cent.  Bank  & 
Trust  Co.  V.  Ford,  15  S.  W.,  700;  Witt  v.  Wilson,  160  S.  W.,  309; 
7  Cyc,  p.  726,  and  note;  1  Daniels  on  Negotiable  Instruments  (5th 
ed.),  189-191:  Baker  v.  Wahrmund,  23  S.  W.,  1023;  Simman  v.  Fams- 
worih,  24  S.  W.,  541. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  couri. 

The  statement  of  the  case  as  contained  in  the  certificate  of  the  hon- 
orable Court  of  Civil  Appeals  may  be  thus  summarized : 

The  suit  in  the  trial  court  was  upon  two  notes  given  in  favor  of 
the  Bonner  Oil  Company  by  the  Lake  Austin  Canal  Company  and 
John  W.  Gaines,  each  for  the  sum  of  $445.20,  and  maturing,  respec- 
tively, sixty  and  ninety  days  after  date.  The  defense  of  Mr.  Gaines 
was  that  the  notes  were,  as  to  him,  without  consideration.  It  was 
pleaded  by  the  plaintiff  in  reply  that  his  execution  of  the  notes  was 
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for  the  purpose  of  an  extension  of  time  being  granted  for  the  payment 
of  the  debt  of  the  canal  company  which  the  notes  expressed,  affording 
a  sufficient  consideration  for  Gaines^  liability.  To  this  Mr.  Gaines 
answered  that  there  was  no  agreement  for  any  such  extension  at  the 
time  of  his  execution  of  the  notes;  that  he  was  not  requested  by  the 
plaintiff  to  sign  them;  and  that  the  purpose  of  their  execution  was  to 
settle  all  controversy  as  to  the  amount  of  the  debt  due  the  plaintiff 
by  the  canal  company.  Mr.  Gaines  was  president  of  the  canal  company 
and  a  principal  stockholder.  Prior  to  the  execution  of  the  notes  the 
canal  company  had  incurred  an  indebtedness  in  the  amount  of  the 
notes  in  favor  of  the  oil  company  for  oil  purchased  on  open  account. 
This  account  was  due  and  unpaid  when  the  notes  were  executed.  The 
oil  company  was  endeavoring  to  collect  it,  and  sent  an  agent,  Bland, 
to  the  office  of  the  canal  company  for  that  purpose,  or,  if  that  could 
not  be  done,  to  close  the  account  by  notes.  Bland  called  upon  Mr. 
Gaines  in  this  connection,  stating  his  purpose.  Mr.  Bland  replied  that 
the  corporation  had  not  sold  its  rice  and  had  experienced  "bad  luck.^' 
Thereupon  Bland  presented  the  notes  for  signature.  They  were  signed 
by  Mr.  Gaines  in  the  name  of  the  canal  company,  by  himself  as  presir 
dent,  and  by  himself  individually,  and  returned  to  Bland,  Mr.  Gaines 
explaining  at  the  time,  in  effect,  according  to  Bland's  testimony,  "that 
he  was  doing  this  for  Bland  and  not  for  the  company,^^  and  saying, 
"I  don^t  often  do  this,''  or  "This  is  something  I  haven't  often  done." 
Bland  did  not  request  Mr.  Gaines  to  sign  the  notes  individually,  nor 
did  he  tell  him  that  they  would  not  be  accepted  without  his  individual 
signature;  but  he  testified  that  he  would  not  have  accepted  simply 
the  notes  of  the  corporation  alone. 

Mr.  Gaines,  in  testifying  to  the  circumstances  under  which  he  signed 
the  notes,  stated,  in  substance,  that  in  presenting  the  notes  Bland  said 
the  oil  company  needed  them  to  use  as  collateral  at. its  bank,  and  might 
do  so;  and  this  was  the  only  reason  assigned  by  Bland  for  wanting  the 
account  settled  by  notes.  It  appears  that  he  also  testified:  "I  have 
been  puzzled  several  times  myself  why  I  did  sign  the  paper  at  the  time, 
to  tell  you  the  honest  truth ;  and  I  couldn't  tell  you  to  this  day  why  I 
did  it.  I  don't  know  why  I  endorsed  that  paper.  ...  It  is  a 
mystery  to  me."  After  the  maturity  of  the  first  note  Mr.  Gaines  wrote 
the  oil  company,  asking  for  an  extension  of  time  in  which  to  pay  it, 
and  in  this  letter  said :  "In  this  connection  I  wish  to  say  that  if  you 
will  do  so  (extend  time  of  payment  until  fall)  the  Lake  Austin  Canal 
Company  will  very  much  appreciate  you  carrying  this  account  over  until 
fall,  as  it  is  practically  impossible  for  them  to  pay  it  at  this  time,  and 
get  through  this  season's  work.  I  will  re-endorse  this  paper,  payable 
in  the  fall,  and  if  you  will  do  as  above  suggested,  it  will  be  a  great 
accommodation  to  me  and  to  the  canal  company." 

In  the  trial  court  judgment  was  rendered  in  favor  of  Mr.  Gaines. 
On  appeal  this  judgment  was  reversed  and  judgment  rendered  against 
him  in  favor  of  the  oil  company. 
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We  have  materially  abbreviated  the  certificate  of  the  Court  of  Civil 
Appeals  in  stating  the  case,  but  the  foregoing  is  the  substance  of  it. 

Beferring  to  its  action  in  rendering  judgment  against  Mr.  Gaines, 
the  Court  of  Civil  Appeals  propounds  the  following  question:  ^T)id 
we  err  in  so  doing?" 

To  support  a  contract  of  suretyship  it  is  not  necessary  that  any  con- 
sideration pass  directly  to  the  surety.  A  consideration  moving  to  the 
principal,  alone,  will  support  the  suretyship.  An  extension  of  time  for 
the  payment  of  a  debt  is  a  sufBcient  consideration  for  a  contract. 

When  the  notes  in  question  were  executed,  the  indebtedness  of  the 
canal  company  to  the  oil  company  upon  the  open  account  was  due  and 
unpaid.  By  executing  the  notes  the  canal  company  obtained  a  definite 
extension  of  time  for  the  payment  of  its  debt,  and  by  their  acceptance 
the  oil  company  was  deprived  of  the  right  to  demand  its  immediate 
payment.  This  was  a  benefit  enuring  to  the  former,  and  the  surrender 
of  a  right  by  the  latter.  That  no  request  was  made  of  Mr.  Gaines  to 
individually  sign  the  notes  does  not  alter  the  fact  that  his  principal 
derived  a  distinct  advantage  as  the  result  of  the  transaction,  supplying 
a  consideration  sufficient  in  law  to  support  his  own  undertaking.  We 
do  not  think  he  could  have  signed  the  notes  save  in  recognition  of  the 
benefit  acquired  by  the  canal  company  through  the  extension  of  the 
maturity  of  its  debt.  With  this  true,  and  knowledge  of  it  before  him, 
the  voluntary  character  of  his  act  does  not  render  him  any  the  less 
liable  than  if  it  had  been  involuntary.  In  our  opinion  the  judgment 
of  the  Court  of  Civil  Appeals  was  correct.  1  Brandt  on  Suretyship 
and  Guaranty,  sees.  15  and  16;  2  Parsons  on  Contracts,  8  (9th  ed.) ; 
Hannay  v.  Moody,  31  Texas  Civ.  App.,  88,  71  S.  W.,  325;  People's 
State  Bank  v.  Flemmjng-Morton  Co.,  160  S.  W.,  648;  Atherton  v. 
Marcy,  59  Iowa,  650,  13  N.  W.,  759;  Pulliam  v.  Withers,  8  Dana 
(Ky.),  98,  33  Am.  Dec,  479. 


North  Texas  Transfer  &  Warehouse  Company  v.  State  of 

Texas. 

No.  2796.    Decided  February  7,  1917. 

1. — ^Bailroad  Defined. 

The  word  "railroad,"  aa  commonly  understood,  means  a  steam  railroad  en- 
gag^  in  the  transportation  of  freight  and  passengers, — not  embracing  inter- 
urban  electric,  or  street  or  tram  roads,  though  all  these  are  railroads  in  the 
broad  generic  sense  of  the  word.     (P.  23«.) 

2. — Same — Statute — ^Bxpress  Business. 

In  the  statute  levying  an  occupation  tax  on  persons  or  corporations  "doing 
an  express  business  by  railroad,"  that  term  should  be  interpreted  as  commonly 
understood,  and  so  taken  would  not  include  a  company  doing  an  express  busi- 
ness over  electric  interurban  lines  of  road  only.  Such  company  was  not  liable 
for  the  tax  imposed  by  article  7369,  Rev.  Stats.,  1911  (Act  of  May  16,  1907, 
Laws,  30th  leg.,  p.  479,  sec.  1,  ch.  18,  Ist  Called  Session.)      (Pp.  237-239.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Travis  County. 

The  State  sued  the  North  Texas  Transfer  &  Warehouse  Company 
to  recover  taxes,  and  had  judgment.  This  was  aflfirmed  on  appeal  by 
defendant,  who  thereupon  obtained  writ  of  error. 

Crane  &  Crane,  for  plaintiflE  in  error. — The  word  "railroad^'  as  em- 
ployed in  article  7369,  Eevised  Statutes,  1911,  being  unqualified  by 
the  context  or  by  any  prefix  or  suflBx  was  intended  by  the  Legislature 
to  mean  the  ordinary,  commercial  steam  railroad  used  for  the  transpor- 
tation of  both  freight  and  passengers.  Scott  v.  Farmers  Natl.  Bank, 
97  Texas,  31;  Railway  Co.  v.  Railway  Co.,  2  Duvall  (Ky.),  175; 
State  V.  Duluth  Gas  Co.,  76  Minn.,  96;  Funk  v.  St.  Paul  Ry.  Co., 
61  Minn.,  435 ;  Elec.  Co.  v.  Simon,  20  Ore.,  60,  65 ;  Mass.  L.  &  T.  Co. 
V.  Hamilton,  32  C.  C.  A.,  46,  88  Fed.,  538;  Manhattan  Trust  Co.  v. 
Sioux  City  Cable  Ry.  Co.,  68  Fed.,  82;  Railway  Co.  v.  Johnson,  25 
Pac.,  1084;  Rilev  v.  Galveston  City  Ry.  Co.,  13  Texas  Civ.  App.,  247, 
35  S.  W.,  826;  Sams  v.  St.  Louis  &  M.  R.  Ry.  Co.,  73  S.  W.,  686,  174 
Mo.,  53,  61  L.  R.  A.  ,475;  Thomson-H.Elec.  Co.  v.  Simon,  10  L.  R.  A., 
251 ;  Depp  v.  Chicago  R.  R.,  36  Iowa,  52 ;  Lookout  Incline  &  L.  L.  R. 
Co.  v.  King,  69  S.  W.,  805 ;  Street  Ry.  v.  Int.  Com.  Com.,  230  U.  S., 
324;  Clinton  v.  Railway  Co.,  52  N.  E.,  192;  Rev.  Stats.,  1911,  art. 
7369;  sec.  10,  now  art.  7378,  Rev.  Stats.;  sec.  21,  art.  6405  et  seq.. 
Rev.  Stats.,  1911;  Act  1876,  beginning  p.  146,  top  of  p.  147;  Act 
1903,  p.  204;  Act  1907,  sec.  1,  p.  23,  sec.  4,  p.  24,  sec.  5,  p.  25,  sec.  6, 
sec.  8,  p.  26;  Act  1907,  p.  68,  amending  art.  1010,  Rev.  Stats. 

B,  F,  Looney,  Attorney  General,  and  Luther  Nickels,  Assistant,  for 
defendant  in  error. — ^The  words  "railway"  and  "railroad^^  are  used  in- 
terchangeably in  chapter  17,  title  115,  Revised  Statutes,  1911.  Art. 
6741,  Revised  Statutes,  1911,  speaks  of  an  interurban  railway  or  rail- 
road as  "any  such  railroad."  Art.  6749,  Revised  Statutes,  1911,  speaks 
of  an  interurban  "railroad"  company.  Interurban  railway  companies 
which  transport  freight  are  placed  under  the  jurisdiction  of  the  Rail- 
road Commission..  Acts  of  1909,  2  S.  S.,  p.  396;  McAdow  v.  Kansas 
City  W.  Ry.  Co.  (Mo.),  164  S.  W.,  192;  Malott  v.  CoUinsville,  etc.,  Ry. 
Co.,  108  Fed.,  318;  Railway  Co.  v.  Jacobs,  92  Ala.,  199;  Railway  Co. 
V.  Lewis,  148  Ala.,  139;  Rafferty  v.  Traction  Co.,  147  Pa.  St.,  589; 
Philadelphia  v.  Traction  Co.,  206  Pa.  St.,  35,  55  Atl.,  762;  Railway 
Co.  V.  Pittsburg,  104  Pa.  St.,  522;  Hestonville,  etc.,  R.  Co.  v.  Phila- 
delphia, 89  Pa.  St.,  210 ;  El.  Ry.  Co.  v.  Lohe,  68  Ohio  St.,  101 ;  Katzen- 
berger  v.  Lawo,  90  Tenn.,  235;  Railway  Co.  v.  Doyle,  4  Pickle  (88 
Tenn.),  747;  Chicago  v.  Evans,  24  111.,  52;  Liberman  v.  Transit  Co.,  141 
III.,  140;  Clinton  v.  Railway  Co.,  37  Iowa,  61;  Bank  v.  R.  R.  Co.,  13 
Allen,  105;  Savannah  Ry.  v.  Williams,  117  Ga.,  416;  Egan  v.  St.  Ry. 
Co.,  78  Conn.,  291 ;  Bloxham  v.  St.  Ry.  Co.,  36  Fla.,  519 ;  Riggs  v. 
St.  Francois,  etc.,  Ry.  Co.  (Mo.),  96  S.'^W.,  707;  lola  El.  Co.  v.  Jack- 
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son,  70  Kan.,  791 ;  Cedar  Rapids,  etc.,  Ry.  Co.  v.  Cummins,  125  Iowa, 
430;  Elliott  on  Railroads,  vol.  3,  chap.  44;  Rev.  Stats.,  1911,  art.  7369. 
Section  1,  article  10,  Constitution  of  Texas,  grants  the  power  to  con- 
struct and  operate  "a  railroad*^  between  any  points  within  the  State; 
chapter  17,  title  115,  Revised  Statutes,  1911,  confers  upon  interurban 
railroad  companies  the  power  of  eminent  domain  to  enable  them  to 
construct  their  ^'railroads"  between  cities. 

Templeton,  Bedl  &  Williams  also  filed  argument,  representing  the 
Electric  Express  and  Baggage  Company,  engaged  in  the  same  business 
as  plaintiff  in  error. 

Mr.  Justice  YANTIS  delivered  the 'opinion  of  the  court. 

This  suit  was  instituted  by  the  State  of  Texas,  throligh  its  Attorney 
Oeneral,  in  the  District  Court  of  Travis  County,  Texas,  against  the 
North  Texas  Transfer  &  Warehouse  Company,  alleging  that  it  is  en- 
gaged in  doing  an  express  business  by  railroad,  and  has  been  so  en- 
gaged since  July  16,  1907,  and  that  it  is  indebted  to  the  State  of  Texas, 
as  an  occupation  tax,  in  the  sum  of  2J  per  cent  of  its  gross  receipts 
for  the  years  next  preceding  March  1,  1908,  1909,  1910,  1911,  1912 
tind  1913,  together  with  10  per  cent  penalties  thereon. 

The  plaintiff  in  error,  by  its  answer,  denied  that  it  had  ever  been 
doing  an  express  business  on  a  railroad  in  Texas.  It  admitted  that  it 
had  been  doing  an  express  business  on  interurban  electric  railways ;  that 
the  interurban  railways  upon  which  it  has  done  business  from  time  to 
time  are  the  ones  connecting  Dallas,  Texas,  and  Fort  Worth,  Texas; 
Galveston,  Texas,  and  Houston,  Texas;  Dallas,  Texas,  and  Sherman 
and  Denison,  Texas,  and  later  the  one  connecting  Dallas,  Texas,  and 
Cleburne,  Texas,  by  way  of  Fort  Worth,  Texas,  and  that  on  these  lines 
it  did  an  express  business,  but  did  no  express  business  on  any  steam 
railway.  It  denied  that  it  was  obligated  to  pay  any  occupation  tax, 
and  denied  that  it  was  its  duty  to  make  any  report  to  the  State. 

The  plaintiff  in  error  admitted  that  it  had  collected  the  amounts 
of  gross  receipts  on  its  express  business  transacted  on  interurban  electric 
railways  as  set  out  in  plaintiff's  petition. 

The  trial  was  had  before  the  District  Court  without  a  jury,  and  a 
judgment  was  rendered  in  favor  of  the  State  for  the  sum  of  $8249.79, 
with  10  per  cent  added  thereto,  or  $824.97  as  penalties,  making  a  total 
of  $9074.76.  The  plaintiff  in  error  appealed  from  this  judgment  to 
the  Third  Court  of  Civil  Appeals,  in  which  court  the  judgment  was 
affirmed.  The  case  is  brought  here  on  the  petition  of  the  N"orth  Teias 
Transfer  &  Warehouse  Company. 

The  question  for  our  determination  is,  whether  the  plaintiff  in  error 
was  subject  to  the  payment  of  the  occupation  tax  provided  for  by 
sections  1,  18  and  19  of  chapter  18,  Acts  of  1907. 

Section  1  thereof  provides  that  "each  and  every  individual,  company, 
-corporation   or   association   doing  an  express  business   by  railroad   or 
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water  in  this  State'^  shall  annually  make  a  report  to  the  Comptroller 
of  Public  Accounts,  under  oath,  showing  the  amount  of  gross  receipts 
for  charges  and  freights  paid  to  or  collected  by  such  individual,  com- 
pany, corporation  or  association,  on  account  of  the  moneys,  goods  and 
merchandise  or  other  freight  carried.  It  further  provides  that  any 
such  individual,  company,  corporation  or  association  doing  an  express 
business  by  railroad  or  water  shall  pay  to  the  Treasurer  of  the  State 
of  Texas  an  occupation  tax  annually  equal  to  2^  per  cent  of  its  gross 
receipts,  as  shown  by  its  said  report. 

Section  19  provides  that  a  failure  to  pay  the  tax  provided  for  in 
section  1  shall  render  the  individual,  company,  corporation  or  asso- 
ciation so  remiss  liable  to  pay  to  the  State  a  penalty  of  10  per  cent 
upon  the  amount  of  such  tax. 

By  the  plaintiff  in  error  it  is  insisted  that  it  has  not  been  engaged 
in  doing  an  express  business  by  railroad,  within  the  meaning  of  such 
Act  of  the  Legislature.  Its  contention  is,  that  such  express  business 
by  interurban  railways  was  not  included  within  the  term  %y  railroad 
or  water,"  as  used  therein. 

The  word  "railroad"  in  its  generic  sense  is  broad  enough  to  include 
any  and  all  kinds  of  railroads.  In  this  sense  it  would  include  steam 
railroads,  interurban  railroads,  street  railroads,  tram  railroads,  as  well 
as  all  other  kinds.  The  question,  however,  for  our  decision  is,  in  what 
meaning  was  the  word  used  in  the  statute  referred  to  in  fixing  the  class 
of  express  companies  to  be  taxed  upon  a  gross  receipts  basis? 

It  plainly  appearing  that  the  word  railroad  was  not  used  in  a  special 
sense,  as  applied  to  art,  or  a  particular  trade  or  subject  matter,  it  should 
be  understood  as  having  been  employed  in  said  tax  Act  in  its  ordinary 
signification.  This  is  the  construction  required  by  statute  to  be  placed 
upon  it.  We  are  of  opinion  that  in  this  sense  the  word  railroad,  as  com- 
monly understood,  means  a  steam  railroad  engaged  in  the  transporta- 
tion of  freight  and  passengers  from  one  railroad  depot  to  another.  We 
think  this  is  the  common,  ordinary  signification  of  the  word  as  it  is 
employed  by  the  public  generally,  who,  when  speaking  of  interurban 
railways,  seldom,  if  ever,  call  them  railroads,  and  seldom,  if  ever,  omit 
to  call  them  "interurbans"  or  "interurban  railways."  In  addition  to 
this  common  use  of  the  term,  the  word  is  used  in  this  same  sense  when  - 
employed  in  the  various  statutes  dealing  with  the  subject  of  railroads 
and  interurban  railways.  As  .so  employed  when  interurban  railways 
are  intended  to  be  dealt  with  by  the  Legislature  they  are  not  called  rail- 
roads, but  are  referred  to  by  using  the  word  "interurban,"  "interurban 
railroad,"  "interurban  railway,"  or  in  some  manner  of  description  which 
always  includes  the  word  "interurban"  as  descriptive  of  the  kind  of 
railroads  referred  to.  The  word  railroad,  when  it  has  been  used  alone 
by  Acts  of  the  Legislature,  so  far  as  we  are  advised,  is  always  used 
in  the  sense  of  steam  railroads.  So  giving  the  word  railroad  its  com- 
mon, ordinary  signification,  we  think  "interurban  railroads"  were  not 
intended  to  be  included,  and  that  a  tax  on  express  companies  doing 
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buemees  by  intemrban  railways  was  not  intended  to  be  fixed.  Scott  v. 
Farmers  &  Merchants  National  Bank,  97  Texas,  31,  76  S.  W.,  7-16; 
Denison  &  Sherman  Railway  Co.  v.  Railroad  Commission  of  Texas,  95 
Texas,  671,  69  S.  W.,  62;  Riley  v.  Galveston  City  Railroad  Co.,  35 
S.  W.,  826.  This  view  is  strengthened  by  the  fact  that  when  this 
taxing  Act  in  question  was  passed  in  1907,  intemrban  railway  mileage 
in  Texas  consisted  only  of  about  thirty-two  miles,  being  the  single  inter- 
urban  railway  which  was  being  operated  between  Fort  Worth  and 
Dallas,  and  a  gross  receipts  tax  upon  express  companies  doing  business 
by  intemrban  railways  would  not  at  that  time  have  been  a  fmitful 
source  of  revenue,  while  it  must  be  observed  that  at  such  time  express 
companies  were  and  had  been  for  a  long  time  engaged  extensively  in 
conducting  their  business  by  steam  railroads,  over  whicH  their  business 
had  been  alone  conducted  in  this  State.  We  think  it  plain  that  the 
Legislature  in  the  taxing  Act  of  1907,  did  not  intend  to  include  inter- 
urban  railways  in  the  use  of  the  term  ^^doing  an  express  business  by 
railroad  or  water,^^  and  that  express  companies  doing  business  only  by 
intemrban  railway  are  not  subject  to  the  provisions  of  the  Act. 

The  judgment  of  the  Court  of  Civil  Appeals  and  of  the  District 
Court  are  reversed  an\i  the  cause  is  here  rendered  in  favor  of  the 
plaintiff  in  error. 

Reversed  and  rendered. 


State  of  Texas  v.  Enid.  Ochiltree  &  Western  Railway 
Company  et  al. 

No.  2833.     Decided  February  7.  1917. 

1. — ^Bailway — Charter — Contract. 

The  charter  of  a  railway  company,  constituting  a  contract  with  the  State, 
is  granted  on  an  implied  undertaking  by  the  company  created  that  it  construct, 
maintain  and  operate  a  railway  between  the  limits  specified,  and  under  an  ex- 
press statutory  requirement  constituting  a  part  of  its  contract  (Rev.  Stats., 
art.  6625)  that  it  will  not  abandon  or  remove  any  part  of  the  main  line  once 
constructed.     (P.  244.) 

2. — Same — Sold   Out  Boad — Purchasers — Obligation. 

The  purchasers  of  a  railway  at  receiver's  sale  take  the  property  subject  to 
the  obligations  imposed  on  the  original  company  by  which  it  was  forbidden  to 
abandon  or  dismantle  any  portion  of  its  main  line  once  constructed;  and  such 
purchasers  and  the  company  (no  reincorporation  being  had)  may  be  enjoined 
from  tearing  up  such  track  for  the  purpose  of  using  the  materials  in  construc- 
tion elsewhere.     (Pp.  244,  246.) 

3. — Same — Operation  at  Loss. 

The  fact  that  a  railway  company  has  become  insolvent  and  its  property 
and  franchises  sold  and  that  the  part  of  its  track  sought  to  be  torn  up  and 
abandoned  by  the  purchasers  at  receiver's  sale  could  not  be  operated  save  at 
a  continued  loss,  and  that  the  property  would  be  valueless  to  them  in  such  con- 
dition, will  not  render  the  prevention  of  its  removal  a  deprivation  of  property 
without  due  process  of  law;  nor  will  the  track  in  question  cease  to  be  a  part 
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of  the  "main  line"  of  the  railway,  within  the  meaning  of  the  statute,  because  of 
Buch  conditions.     (P.  245.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Travis  County. 

The  State  sued  the  railway  company  and  others,  the  purchasers  of 
its  property  and  franchises  at  receiver's  sale,  and  obtained  injunction 
restraining  the  defendants  from  tearing  up  and  abandoning  a  part  of 
the  railway.  The  judgment  was  reversed  and  rendered  for  defendants 
on  their  appeal,  and  the  State  obtained  writ  of  error. 

B,  F.  Looney,  Attorney  General,  and  Luther  Nickels,  Assistant,  for 
plaintiff  in  error. — The  court  erred  in  holding  that  "as  the  sold-out 
company  is  not  threatening  to  remove  its  ties  and  rails,  and  aa  the 
appellants  have  not  organized  a  railway  company  to  maintain  or  operate 
the  road  as  constnicted,"  article  6625,  Bevised  Statutes,  1911,  and 
the  other  statutes  mentioned,  do  not  apply;  it  being  the  law  that  the 
Enid,  Ochiltree  &  Western  Railway  Company, — ^the  corporation, — to- 
gether with  its  franchises,  passed  to  the  purchasers,  together  with  the 
physical  properties  as  an  entirety,  the  purchasers  taking  the  position 
of  stockholders,  and  all  the  restrictions  and  obligations  placed  upon  the 
corporation  and  its  franchises  and  properties  by  the  Constitution,  stat- 
utes and  common  liaw  having  been  transferred  with  said  franchises  and 
properties,  and  by  reason  thereof  the  purchasers  have  no  lawful  right  to 
dismantle  and  destroy  said  railroad.  Arts.  6624,  6625,  6550  and  6532, 
Rev.  Stats.,  1911;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Morris,  67  Texas,  700; 
G.,  C.  &  S.  F.  Ry.  Co.  v.  Newell,  73  .Texas,  338;  Texas  Southern  Ry. 
Co.  V.  Harle,  101  Texas,  181 ;  Anderson  County  v.  I.  &  G.  N.  Ry.  Co., 
150  S.  W.,  250,  156  S.  W.,  503;  Thayer  v.  Vathen,  17  Texas  Civ. 
App.,  392;  Williams  v.  Texas  Midland  Ry.  Co.,  22  Texas  Civ.  App., 
281 ;  Galveston  &  W.  Ry.  Co.  v.  Citv  of  Galveston,  37  S.  W.,  27 ;  State 
V.  Sugarland  Ry.  Co.,  163  S.  W.,  1047. 

The  court  erred  in  holding  that  the  "public  interest'  in  this  railroad 
had  ceased  and  that,  therefore,  the  appellants  could  dismantle  the  road. 
Sec.  17,  art.  1,  Constitution;  sec.  2,  art.  10,  Constitution;  arts.  6624 
and  G625,  Rev.  Stats.,  1911. 

The  State  having  the  reserved  power  to  prescribe  what  may  be  held 
as  property  and  the  tenures  by  which  it  may  be  held,  and  to  regulate 
the  manner  and  conditions  upon  which  property  may  be  acquired  and 
enjoyed,  and  the  manner  of  its  descent,  distribution  or  alienation,  and 
having  provided,  in  the  exercise  of  this  power,  that  the  original  public 
obligations  inhering  in  or  attaching  to  railroad  property  should  be 
transferred  with  the  property  itself,  and  the  appellants  having  pur- 
chased with  full  knowledge  and  notice  of  the  pre-existing  law  which 
forbade  the  abandonment  of  railroads,  can  not  be  denied  due  process 
by  enforcing, — as  the  judgment  of  the  District  Court  herein  does,— 
said  public  obligations.  As  to  the  right  of  the  State  to  impose  condi- 
tions or  transfer.     Wilcox  v.  Jackson,  13  Peters,  498 ;  Langdon  v.  Sher- 
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wood,  124  U.  S.,  74.  As  to  the  transfer  of  the  obligation,  see  authori- 
iies  first  above  cited. 

The  eoin-t  erred  in  holding  that  the  appellants  can  lawfully  dismantle 
this  railroad,  because  the  law  and  public  policy  of  the  State  is  that  a 
railroad  once  constructed  and  operated  is  a  public  highway  which  can 
not  be  abandoned  without  express  legislative  authority,  and  no  such 
authority  has  been  given  in  this  case.  State  v.  Sugarland  Ry.  Co., 
163  S.  W.,  1047. 

The  judgment  is  erroneous  because  the  order  of  sale  under  which 
appellants  purchased  only  authorized  the  sale  of  the  franchises  and 
physical  properties  as  an  entirety,  and  does  not  authorize  the  purchasers 
to  dismantle  the  road.     Texas  Southern  Ry.  Co.  v.  Harle,  101  Texas,  181. 

The  judgment  is  erroneous  because  if  the  order  of  sale  under  which 
appellants  purchased  can  be  construed  to  authorize  the  dismantling  of 
the  railroad,  to  that  extent  it  is  void  because  the  State  or  the  public 
were  not  parties  to  said  suit,  and  because  such  order  did  not  provide 
for  the  protection  of  the  public  interest.  Trust  Co.  v.  Railway  Co., 
192  Fed.,  728. 

R.  J.  Cureton  and  Ramsey,  Black  &  Ramsey,  for  defendants  in  error. — 
IVTiere  it  appears,  as  here,  that  the  operation  of  a  train  over  any  given 
line  of  railway  has  been,  is,  and  always  will  be  a  financial  impossibility, 
and  where  it  is  shown  that  the  public  has  no  interest  in  the  property 
and  the  property  can  not  under  any  circumstances  be  subjected  to  a 
.public  use,  the  statute  forbidding  the  removal  or  abandonment  of  the 
■main  track  of  a  railroad  does  not  apply,  the  track  under  such  circum- 
stances not  being  the  main  track  of  a  railroad  once  constructed  and 
t)perated  within  the  meaning  of  the  statute.     Rev.  Stats.,  art.  6625. 

In  order  that  it  can  be  said  that  railroad  property  is  affected  by  a 
public  use  so  that  it  is  subject  to  the  extensive  regulatory  power  of  the 
State  over  such  property,  it  must  appear  that  the  operation  of  the 
property  in  the  interest  of  the  public  is,  at  least,  a  financial  possibility. 
The  authority  of  the  State  to  prohibit  the  removal  of  trackage  mate- 
Tial  laid  on  a  railroad  right-of-way  is  not  unlimited.  Upon  the  con- 
trary, where  it  appears  that  the  road  can  not  under  any  circumstances 
be  operated,  then  the  full  right  of  private  ownership  in  the  property 
is  restored,  and  the  owner  should  be  permitted  to  remove  the  trackage 
material,  and  any  statute  prohibiting  such  removal  amounts  to  a  de- 
privation of  property  without  due  process  of  law  and  to  a  denial  of  the 
equal  protection  of  the  laws.  Jack  v.  Williams,  145  Fed.,  281 ;  S.  C, 
113  Fed.,  823  (discussing  at  great  length  the  right  to  remove  trackage 
material  where  operation  is  impracticable) ;  New  York  Trust  Co.  v. 
Railroad  Co.,  192  Fed.,  728  (involving  the  same  question) ;  State  of 
Kansas  v.  Railway  Co.,  24  L.  R.  A.,  564;  Sherwood  v.  Atlantic  Rail- 
way Co.,  94  Va.,  306;  Commonwealth  v.  Fitchburg  Railway  Co.,  12 
'Gray,  180;  New  York  v.  Railway  Co.,  103  N.  Y.,  95;  Railway  Co.  v. 
Tdl.  108-16. 
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People,  120  111.,  200;  Cole  v.  Railway  Co.,  10  Ohio  St.,  372;  Wyman 
on  Public  Service  Corporations,  sec.  296;  Railway  Co.  v.  Dustin,  142 
U.  S.,  492. 

Whilst  serving  the  public  no  corporation  or  private  person  is  obliged 
to  continue  service  without  a  reasonable  remuneration.  No  one  can  be 
compelled  to  serve  the  public  for  nothing.  Private  property  of  no 
kind,  including  railroad  property,  can  be  used  for  public  purposes  with- 
out compensation.  Smvth  v.  Ames,  169  U.  S.,  467,  18  Sup.  Ct,  418, 
42  L.  Ed.,  819 ;  Road  Co.  v.  Sanford,  164  U.  S.,  578,  16  Sup.  Ct.,  198, 
41  L.  Ed.,  560;  Chicago,  M.  &  St.  P.  R.  R.  Co.  v.  Minnesota,  134 
U.  S.,  418,  10  Sup.  Ct.,  462,  33  L.  Ed.,  970;  Railway  Co.  v.  Smith, 
173  U.  S.,  684,  19  Sup.  Ci,  565,  43  L.  Ed.,  858.  All  these  cases  deter- 
mine that  a  railroad  company,  in  the  full  enjoyment  and  use  and 
capacity  to  use  its  franchises,  can  not  be  compelled  to  exercise  its 
franchises  without  reasonable  remuneration.  A  fortiori,  a  railroad  cor- 
poration, or  a  person  owning  a  railroad,  can  not  be  compelled  to  operate 
that  road,  not  only  without  remuneration  but  at  a  loss.  And  this  not 
by  any  means  because  such  corporation  or  person  is  insolvent.  If  a 
citizen  has  the  wealth  of  the  Rothschilds  he  can  not  be  compelled  to  use 
a  dollar  of  his  wealth  for  public  purposes  without  compensation. 

It  appearing  from  the  statement  of  facts  that  it  is  the  intention  of 
the  defendants  to  remove  the  trackage  material  from  the  western  end 
of  the  proposed  line  of  railway  with  the  purpose  and  intent  of  relaying 
the  same  at  the  other  end  of  said  proposed  line,  this  does  not  constitute 
an  abandonment  or  removal  of  a  track  or  railroad  within  the  meaning 
of  article  6625,  the  proposed  action  being  merely  an  act  of  business 
discretion  and  management  for  carrying  out  in  the  most  feasible  and 
practicable  way  the  work  of  constructing  the  entire  line  of  railway. 
Attorney  General  v.  Eastern  Railroad,  107  Mass.,  45;  Railway  Co.  v. 
Callahan,  136  S.  W.,  1018;  State  v.  Railway  Co.,  9  So.,  469. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

The  suit  was  by  the  State  of  Texas  against  the  defendants  in  error, 
and  its  purpose  was  to  perpetually  enjoin  the  latter  from  taking  up 
and  removing  the  rails  and  ties  on  the  Enid,  Ochiltree  &  Western  Rail- 
way from  Dalhart  to  Wilcoe,  a  distance  of  thirteen  miles.  Said  railway 
company  had  been  granted  a  chari;er  by  the  State  of  Texas  for  the 
purpose  of  constructing,  maintaining  and  operating  a  railway  from 
Dalhart  to  Ochiltree,  a  distance  of  about  165  miles.  All  of  the  right- 
of-way,  with  the  exception  of  a  very  few  miles,  had  been  secured,  and 
the  embankment  for  the  roadbed  had  been  constructed  from  Dalhart 
to  Dumas,  in  Moore  County,  a  distance  of  about  thirty-four  miles.  It 
had  constructed  and  completed  its  track  from  Dalhart  to  Wilcoe  by 
funds  raised  from  stock  subscriptions,  amounting  to  about  $220,00(^ 
paid  in.  The  whole  of  the  right-of-way  of  this  line  from  Ochiltree  to 
Dalhart  was  acquired,  and  the  corporation  had  constructed  on  its 
right-of-way  a  first  class  dirt  roadbed,  ready  for  the  laying  of  ties  and 
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rails  from  Dalhart  to  Dumas,  and  had  graded  the  place  for  terminal 
facilities  within  the  town  of  Dalhart;  had  acquired  twenty-six  acres  of 
ground  in  the  eastern  suburbs  of  the  town  of  Dalhart  for  switch  anr^ 
terminal  grounds,  and  had  acquired  its  right-of-way  for  physical  con- 
nections at  Dalhart  with  the  lines  of  the  Fort  Worth  &  Denver  City 
Railway  Company  and  the  Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany, and  it  had  constructed  temporary  depots  at  Dalhart  and  at 
Wilcoe,  at  a  cost  of  approximately  $400.  It  had  acquired  rolling  stock 
consisting  of  one  steam  locomotive,  a  combination  passenger  and  bag- 
gage coach  and,  five  flat  cars,  passenger  and  freight  rates  and  tariffs 
applicable  were  prepared  and  filed  with  and  approved  by  the  Railroad 
Commission  of  Texas  and  the  Interstate  Commerce  Commission.  There- 
after, early  in  November,  1910,  said  railway  company  put  in  oper- 
ation its  trains  for  the  purpose  of  hauling  freight  and  passengers  from 
Dalhart  to  Wilcoe,  running  said  trains  daily  from  Dalhart  to  Wilcoe, 
and  from  Wilcoe  back  to  Dalhart,  on  a  regularly  promulgated  and 
advertised  schedule,  and  continued  to  so  operate  said  trains  daily  both 
ways  for  about  two  months.  During  said  period  said  railway  company 
sold  tickets,  made  shipping  contracts,  issued  bills  of  lading,  issued  and 
exchanged  annual  transportation  with  other  connecting  lines  of  railway, 
and  hauled  both  freight  and  passengers  for  hire  over  its  said  line  of 
railroad.  During  said  period  said  company  also  entered  into  and  main- 
tained joint  traflSc  rates,  and  similar  arrangements  with  both  the  Fort 
Worth  &  Denver  City  Railway  Company  and  the  Chicago,  Rock  Island 
&  Gulf  Railway  Company. 

The  facts  show  that  said  railway  company,  because  of  lack  of  funds, 
was  unable  to  build  any  further,  and  on  the  application  of  J.  B.  Cart- 
wright,  and  others,  was  placed  in  the  hands  of  a  receiver;  that  soon 
thereafter  iiie  operation  of  trains  over  said  compan/s  road  was  dis- 
continued by  order  of  the  District  Court,  it  having  been  made  to  appear 
to  said  court  that  the  trains  were  operated  at  a  loss  to  the  company. 
It  is  shown  that  the  expense  of  operating  the  train  per  month  was  about 
fifteen  hundred  or  two  thousand  dollars,  and  that  the  gross  earnings 
did  not  exceed  three  hundred  and  fifty  dollars  per  month.  It  was 
further  shown  by  the  agreed  statement  of  facts,  that  the  station  of 
Wilcoe  is  in  a  thinly  settled  country,  and  that  the  railway  company 
could  not  hope  to  get  sufficient  business  at  any  time  in  the  future  to 
pay  the  operating  expenses  of  said  train. 

Shortly  after  the  appointment  of  a  receiver,  the  court  directed  a  sale 
of  the  property  belonging  to  the  corporation,  and  it  was  purchased  for 
the  sum  of  thirty-three  thousand  dollars  by  the  individual  defendants 
in  error  herein,  which  was  approved  by  the  court,  and  the  property 
ordered  to  be  conveyed  to  them.  The  purchasers  at  the  receiver's  sale 
have  been  unable  to  secure  the  funds  with  which  to  extend  said  road, 
and  are  threatening  to  dismantle  the  same  by  taking  up  and  moving 
the  rails  and  ties  on  the  road  between  Dalhart  and  Wilcoe,  declaring 
their  purpose  to  be  to  use  the  material  in  the  construction  of  a  road 
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from  Higgins,  in  Lipscomb  County,  to  the  town  of  Ochiltree.  They 
have  not  organized  a  railway  company,  and  have  not  received  a  charter 
to  build  a  railroad  from  Higgins  to  Ochiltree. 

The  suit  was  tried  before  the  court  without  a  jury  in  the  District 
Court  of  Travis  County,  and  resulted  in  a  judgment  in  favor  of  the 
State,  perpetually  enjoining  the  defendants  in  error  from  dismantling 
said  railroad.  On  appeal  to  the  Court  of  Civil  Appeals  for  the  Third 
District  the  judgment  was  reversed  and  rendered.  181  S.  W.,  498. 
On  application  therefor  by  the  State  a  writ  of  error  was  by  this  court 
granted. 

The  purposes  and  objects  of  said  railway  corporation,  as  expressed 
in  the  articles  of  incorporation,  were  to  "permit,  construct,  maintain 
and  operate,  by  steam  or  other  mechanical  power*^  a  line  of  railroad 
between  the  town  of  Ochiltree  and  the  town  of  Dalhart.  The  charter 
was  granted  by  the  State  to  the  corporation,  and  accepted  by  it,  for 
such  purposes.  The  charter,  when  so  issued  and  accepted,  constituted 
a  contract  between  the  State  and  the  railway  company,  and  like  other 
•contracts  its  provisions  and  covenants  are  binding  upon  each  party 
thereto;  likewise  they  are  binding  upon  the  purchasers  at  receiver's  sale, 
the  defendants  in  error  herein.  Granting  the  charter  by  the  State 
conferred  a  valuable  right  upon  the  railway  company,  but  such  right 
was  not  granted  as  a  favor,  but  upon  condition  that  the  company  would 
pay  a  valuable  consideration  to  the  State  of  Texas  for  the  right  granted, 
to  construct,  maintain  and  operate  a  railway  between  tte  towns  of 
Ochiltree  and  Dalhart.  The  permission  to  so  construct  the  road,  and 
enter  the  railway  business,  was  given  by  the  State  of  Texas,  and  the 
consideration  paid  therefor  was,  by  promise  made  to  the  State  by  the 
railway  company,  to  construct,  maintain  and  operate  the  railroad.  By 
the  terms  of  the  contract  the  State  procured  for  its  citizens  the  benefits 
to  be  derived  by  the  public  from  the  use  and  operation  of  the  railroad. 
The  courts  can  not  absolve  the  defendants  in  error  from  this  duty. 
The  courts  enforce  contracts,  but  can  not  nullify  them.  Upon  the 
contrary,  they  should  lend  their  aid  in  the  enforcement  of  their  pro- 
visions. Only  by  consent  of  the  parties  could  the  contract  be  modified 
so  as  to  relieve  the  defendants  in  error  from  their  obligation  to  main- 
tain and  operate  the  road,  and  not  to  move  the  track.  The  Tjegislature 
might  have  power  to  consent  in  behalf  of  the  State  to  such  alteration 
of  the  contract,  but  this  court  can  not  exercise  such  authority.  It  may 
be,  as  ably  contended  by  the  defendants  in  error,  that  the  courts  can 
not  compel  the  operation  of  a  railroad  when  it  is  financially  unable  to 
operate  it.  If  so,  the  courts  might  refuse  to  require  the  operation  of 
the  road,  which  question  we  need  not  decide,  but  it  would  not  be  on 
the  ground  that  the  defendants  in  error  have  a  right  to  refuse  to  dis- 
charge the  duty  resting  upon  them  to  faithfully  comply  with  their 
contract  to  operate  the  road,  but  would  be  because  the  courts  are  im- 
potent to  enforce  the  contract  on  account  of  the  insolvency  of  the  cor- 
poration.    The  purchasers  took  it  charged  with  the  duty  not  to  move 
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the  main  track.  In  the  present  case  they  assert  the  right  to  move  the 
track.  Wlien  the  old  company  accepted  the  charter  they  impliedly 
consented  to  be  bound  by  the  provision  of  law  to  the  effect  that  they 
would  not  move  it.  When  the  plaintiffs  in  error  purchased  the  road 
and  its  franchises  they  became  likewise  obligated.  We  think  they  are 
bound  by  contract  and  by  statute  law  not  to  move  any  portion  of  the 
main  track,  and  that  since  they  are  attempting  to  do  so  they  should 
be  enjoined  to  desist  therefrom.  By  the  terms  of  article  6625,  Vemon^s 
Sayles'  Civil  Statutes,  it  is  provided,  in  substance,  that  the  ^^ain 
track**  of  any  railroad  once  constructed  and  operated  shall  not  be 
"abandoned  or  moved.*'  We  think  the  defendants  in  error  should  not 
be  permitted  to  take  up  the  rails  and  ties  in  violation  of  said  statute. 

It  is  contended  that  to  prohibit  the  defendants  in  error  from  moving 
their  track,  since  they  are  unable  to  operate  the  road,  would  be  to- 
deprive  them  of  property  without  due  process  of  law.  We  think  this 
contention  is  without  merit.  When  the  charter  was  granted  and  ac- 
cepted the  law  provided  that  they  should  not  move  any  portion  of  the 
main  track  once  constructed.  The  railway  company  and  its  owners 
accepted  the  charter  subject  to  that  law,  and  impliedly  consented  to 
obey  it.  They  must  be  held  to  have  so  contracted  when  the  charter 
was  issued  and  accepted.  Their  successors,  the  defendants  in  error,  are 
in  the  same  attitude,  not  being  permitted  by  statute  to  purchase  the 
property  without  also  accepting  the  franchise  of  the  sold-out  company, 
with  its  attendant  obligations.  Texas  Southern  Ey.  Co.  v.  Harle,  101 
Texas,  182,  105  S.  W.,  1107;  Gulf,  Colorado  &  Santa  Fe  Ey.  Co.  v. 
Morris,  67  Texas,  700,  4  S.  W.,  156;  Gulf,  Colorado  &  Santa  Fe  Ey. 
Co.  v.  Newell,  73  Texas,  338-9,  11  S.  W.,  342;  State  v.  Sugarland  Ey. 
Co.,  163  S.  W.,  1047,  and  International  &  G.  N.  Ey.  Co.  v.  Anderson 
County,  106  Texas,  60,  156  S.  W.,  499.  In  this  view  we  think  it 
could  not  be  successfully  contended  that  the  State  is  depriving  the  de- 
fendants in  error  of  the  use  of  their  property  without  due  process  of 
law,  in  refusing  to  allow  the  main  track  to  be  dismantled.  We  over- 
rule this  contention,  as  we  do  the  other  contentions  so  ably  argued 
by  the  defendants  in  error,  under  several  assignments  and  propositions, 
to  the  effect  that  since  the  operation  of  the  railroad  will  always  be 
financially  impossible,  the  track  should  not  be  held  to  be  the  "main 
track**  of  a  railroad  once  constructed.  The  main  track  of  a  railroad 
.  once  constructed,  as  this  one  was,  would  not  lose  its  entity  as  such  main 
track,  because  of  insolvency. 

We  are  of  opinion  that  to  remove  the  track  to  other  counties  for  the 
purpose  of  use  in  the  construction  of  another  railroad,  or  to  be  used 
at  the  east  end  of  the  same  proposed  line,  would  be  a  removal  of  the 
main  track,  within  the  meaning  of  the  statute  which  interdicts  the 
removal. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed,  and  the 
judgment  of  the  District  Court  is  in  all  things  aflSrmed. 

Reversed  and  judgment  of  District  Court  (Affi/rmed. 
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Mrs.  S.  E.  Camp  v.  National  Equitable  Society  of  Bedion. 

Application  No.  9832.     Motion  No.  3860.     Decided  February  7,  1917. 

Supreme  Court — Jurisdiction — Conflicting  Cases. 

In  a  case  in  which  the  judgment  of  the  Court  of  Civil  Appeals  is  made 
final  by  the  statute  (suit  originating  in  Justice  Court.  Rev.  Stats.,  art.  1591; 
Cole  V.  State,  106  Ttexas,  472),  the  Supreme  Court  has  no  jurisdiction  to  grant 
writ  of  error  though  the  ruling  conflicts  with  that  of  another  Court  of  Civil 
Appeals.     Gallagher  v.  Rahm,  88  Texsis,  514,  followed. 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals  for  the 
Sixth  District,  in  an  appeal  from  Bowie  County. 

The  application  for  writ  of  error  having  been  dismissed  for  want  of 
jurisdiction,  applicant  moved  for  a  rehearing,  and  his  motion  was  over- 
ruled with  a  written  opinion.  ^ 

J,  W,  Hillman,  for  applicant. 

Zr.  H.  Henry,  contra. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

This  was  a  suit  instituted  in  the  Justice  Court,*  thereafter  appealed 
to  the  County  Court,  to  recover  $110,  the  payment  of  which  by  the 
plaintiff,  it  was  alleged,  had  been  induced  by  fraudulent  representations 
on  the  part  of  an  agent  of  the  defendant.  The  judgment  of  the  County 
Court  was  reversed  and  judgment  for  appellant  rendered  by  the  Court 
of  Civil  Appeals.  Application  for  writ  of  error  was  made  to  this  court 
upon  the  ground  that  the  decision  was  in  conflict  with  that  of  another 
Court  of  Civil  Appeals.     It  was  dismissed  for  want  of  jurisdiction. 

The  case  is  one  in  which  the  judgment  of  the  Court  of  Civil  Appeals 
is  by  statute  made  final.  Art.  1591,  Eev.  Stats.;  Cole  v.  State,  106 
Texas,  472,  170  S.  W.,  1036.  In  cases  of  which  the  jurisdiction  of  the 
Court  of  Civil  Appeals  is  final,  a  confiict  of  decision  does  not  confer 
jurisdiction  upon  this  court  to  grant  a  writ  of  error.  Gallagher  v. 
Eahm,  88  Texas,  514,  32  S.  W.,  523.  The  motion  is  accordingly  over- 
ruled. 


E.  V.  O'Neal  et  al.  v.  Bush  &  Tillar, 

No.  2368.     Decided  February  24,  1916 — February   14,  1917. 

1. — ^Vendor  and  Purchaser — Bescission — Forfeiture. 

Purchasers  of  land  under  executory  contract  paying  $10,000.00  cash  and 
agreeing  to  pay  $15,000.00  on  a  named  date,  were  on  such  pajrment  to  receive 
conveyance  with  balance  of  purchase  money,  secured  by  vendor's  lien.  In  de- 
fault of  such  payment  the  $10,000.00  was  to  be  retained  by  the  vendors  as 
liquidated  damages  for  the  vendees*  failure  to  perform.  On  such  default,  ven- 
dors, retaining  the  forfeited  $10,000.00,  agreed,  for  the  benefit  of  the  vendees?, 
to  carry  on  negotiations  for  the  sale  of  the  land  already  commenced  by  the 
vendees  with  other  parties,  allowing  them  (the  original  vendees)  all  realized 
in  excess  of  the  purchase  price  originally  agreed  on.     Held: 
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1.  The  vendors,  by  retaining  the  damages  agreed  on  for  default,  waived 
thereby  their  right  to  claim  also  a  forfeiture  of  the  contract  as  against  such 
vendees  and  became  liable  for  the  amount  in  excess  of  the  original  purchase 
price  realized  by  them  on  such  resale  directly  to  others.     (P.  264.) 

2.  The  orlgnal  vendors,  still  holding  the  legal  title,  could,  by  convey- 
ance directly  to  others,  with  the  consent  of  their  vendees  holding  only  an  equity, 
transfer  to  such  others  both  the  legal  and  the  equitable  title  to  the  land. 
(Pp.  264,  266.) 

3.  One  who  undertakes  to  act  as  agent  or  trustee  for  another  can  not 
appropriate  the  benefits  of  such  transaction  to  himself  and  if  he  does  so  he 
becomes  liable  to  his  principal  therefor.     (Pp.  254,  256.) 

2. — ^Procedure. 

There  are  no  forms  of  action  in  Texas  procedure  and  a  party  may  recover 
whatever  relief  the  facts  alleged  and  proven  show  him  entitled  to,  whether  dam- 
ages, rescission,  or  enforcement  of  contract.     (Pp.  255,  266.) 

ox  BEHEABING. 

3. — Same — ^Damages — Enforcement  of  Contract. 

On  allegation  and  proof  that  the  defendants  had  agreed  that  plaintiffs,  in 
settlement  for  their  equitable  interest  in  land,  should  have  whatever  In  excess 
of  a  certain  sum  was  realized  from  its  sale  by  defendants  direct  to  other  par- 
ties, the  latter  were  liable,  prima  facie,  for  the  face  value  of  a  note  taken  by 
them  for  such  excess  and  made  payable  to  another  party  in  settlement  of  their 
debt  to  him.     (Pp.  267,  268.) 

4. — ^Notes — ^Value — Charge — Omission. 

Where  it  was  sought  to  hold  one  occupying  fiduciary  relations  for  the 
amount  of  a  note  realized  on  the  sp,le  of  property  so  held,  the  failure  to  instruct 
that  the  measure  of  recovery  was  the  value,  rather  than  the  amount  of  such 
note  was  error  of  omission  merely,  and  not  available  in  the  absence  of  request 
for  submission  of  the  issue  as  to  the  actual  value  of  the  note.     (P.  268.) 

5. — Charge — Judgment — Damages. 

Vendees  who  had  made  part  payment  on  land  and  default  as  to>  the  re- 
mainder, imder  agreement  that  such  cash  paid  was  to  be  retained  as  liquidated 
damages  in  case  of  their  nonperformance,  after  default  agreed  with  vendor  that 
the  land  might  be  conveyed  to  a  third  party  by  their  vendor,  who  should  then 
account  to  them  for  any  amount  above  the  price  agreed  upon  which  might  be 
realized  from  such  sale.  On  suit  for  such  excess  price  realized,  and  under  a 
charge  permitting  them  to  recover  the  difference  between  the  price  originally 
agreed  upon  and  that  realized  from  the  third  party  on  sale  to  him,  a  verdict 
for  the  amount  of  that  difference  and  also  for  the  amount  paid  by  the  vendees 
under  their  original  contract  was  unwarranted,  and  the  judgment  is  affirmed 
only  on  remittitur  of  such  excess  caused  by  including  the  original  cash  payment. 
(Pp.  268-260.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Sixth  District,  in  an 
appeal  from  Tarrant  County. 

E.  V.  O'Neal  and  others  sued  Bush  &  Tillar,  and  obtained  judgment 
for  $29,095.68.  Defendants  appealed  and  the  judgment  was  reversed 
and  rendered  in  favor  of  appellants.  Appellees  thereupon  obtained  writ 
of  error. 

Capps,  Cantey,  Ba/nger  &  Short  and  David  B.  Trammell,  for  plaintiffs 
in  error. — The  attempted  renunciation  on  the  part  of  Tillar  (acting 
for  the  firm  of  Bush  &  Tillar),  being  clearly  for  the  purpose  only  of 
making  a  sale  of  the  property  to  the  purchasers  secured  by  plaintiffs 
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in  error  (and  with  whom  he  had  agreed  to  complete  negotiations  of 
sale  as  the  agent  of  plaintiflfs  in  error)  on  his  own  behalf,  the  relation 
of  principal  and  agent  will  be  deemed  to  have  continued  and  the  agent 
held  to  be  a  trustee  for  his  principal  as  to  the  proceeds  of  the  sale  over 
the  sum  of  $6.50  per  acre,  which  was  at  least  the  snm  of  $15,000. 
Fountain  Coal  Co.  v.  Phelps,  95  Ind.,  271 ;  Witte  v.  Storm,  139  S.  W. 
(Mo.),  384,  387;  Kimball  v.  Ranney,  122  Mich.,  160,  80  N.  W.,  992, 
80  Am.  St.  Rep.,  548,  46  L.  R.  A.,  403 ;  Ex  parte  Lacy,  6  Vesey,  625. 

^The  duty  of  an  attorney  to  be  true  to  his  client,  or  an  agent  to  be 
faithful  to  his  principal,  does  not  cease  when  the  employment  ends,, 
and  it  can  not  be  renounced  at  will  by  the  termination  of  the  relation. 
It  is  as  sacred  and  inviolable  after  as  before  the  expiration  of  its  term.'* 
Therefore,  if  it  be  conceded  (which  is  not  done)  that  Tillar,  acting  for 
the  firm  of  Bush  &  Tillar,  after  becoming  the  agent  of  plaintiffs  in 
error  for  the  sale  of  the  land  in  question  to  Rule  and  Allen,  could,  at 
the  time  and  under  the  circun^stances  in  which  he  attempted  to  do  so,, 
renounce  his  agency  and  terminate  the  relation  of  principal  and  agent 
theretofore  existing  between  defendants  in  error  and  plaintiffs  in  error,, 
he  clearly  could  not  then  conclude  a  sale  on  behalf  of  his  firm  with 
Rule  and  Allen,  the  parties  secured  by  plaintiff  in  error  as  purcfiasers^ 
of  the  land  in  question,  and  the  parties  with  whom  Tillar  had  under- 
taken as  agent  for  plaintiffs  in  error  to  conclude  negotiations  for  the- 
sale  of  and  make  deed  to  the  very  same  land,  for  a  price  in  excess  of 
the  amount  he  had  agreed  with  plaintiffs  in  error  to  accept  therefor 
and  refuse  to  account  to  plaintiffs  in  error  for  such  excess.  Plaintiffs 
in  error's  suit  for  an  accounting  of  such  excess  was,  therefore,  properly 
brought,  and  the  honorable  Court  of  Civil  Appeals  for  the  Sixth  Dis- 
trict was  in  error  in  holding  otherwise.  Trice  v.  Comstock,  121  Ped.^ 
620,  61  L.  R.  A.,  176,  180;  Morgan  v.  Aldrich,  114  Mo.  App.,  700^ 
91  S.  W.,  1024,  1026;  Eoff  v.  Irvine,  108  Mo.,  378,  383,  18  S.  W.,  907,. 
908;  Carson  v.  Fogg,  34  Wash.,  448,  76  Pac.,  112,  113;  Robb  v.  Green,. 
2  Q.  B.,  315,  317-320;  Lewis  v.  Smellie,  73  L.  T.  N.  S.,  226-228. 

That  Tillar,  after  having  waived  a  forfeiture,  could  not  rescind  the 
contract  between  Bush  &  Tillar  and  plaintiffs  in  error  without  first 
giving  notice  of  his  intention  so  to  do,  if  payment  of  the  fifteen  thou- 
sand dollars  then  due  was  not  made  within  a  reasonable  time,  and  that 
his  arbitrary  declaration  that  he  intended  to  ^'scoop  the  whole  thing*^ 
was  ineffective  as  a  rescission:  Scarborough  v.  Arrant,  25  Texas,  129, 
135-7;  Redden  v.  Smith,  65  Texas,  26;  Tom  v.  WoUhoeffer,  61  Texas, 
277;  Estell  v.  Cole,  62  Texas,  695;  Moore  v.  Geisecke,  76  Texas,  543, 
13  S.  W.,  290;  Ball  v.  Belden,  126  S.  W.,  20,  22,  and  authorities  cited; 
Erwin  v.  Daniels,  34  Texas  Civ.  App.,  378,  79  S.  W.,  61,  62;  Monson 
V.  Bragdon,  159  111.,  61,  42  N.  E.,  383 ;  Mudgett  v.  Clay,  5  Wash.,  103, 
31  Pac,  424;  Watson  v.  White,  152  111.,  364,  38  N.  E.,  902;  Keater  v. 
Ferguson,  20  S.  D.,  473,  107  N.  W.,  678,  129  Am.  St.  Rep.,  947; 
Maffett  V.  Oregon  &  C.  R.  Co.,  46  Ore.,  443,  80  Pac.,  489,  494;  Graham 
V.  Merchant,  43  Ore.,  294,  72  Pac,  1083,  1090. 
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That  the  execution  of  a  contract  of  sale  by  Bush  &  Tillar  to  Allen 
and  Eule  (the  latter  having  knowledge  of  plaintiffs  in  error's  rights) 
would  be  inefifective  as  a  rescission:  Scarborough  v.  Arrant,  25  Texas, 
129;  Hild  v.  linne,  45  Texas,  476. 

An  unconditional  refusal  on  the  part  of  one  party  to  a  contract  to 
perform  relieves  the  other  party  from  any  obligation  to  make  further 
tender.  Sanbom  v.  E.  R.  Roach  Drug  Co.,  137  S.  W.,  182;  Auxier  v. 
Taylor,  102  Iowa,  673,  72  N.  W.,  291 ;  Goodman  v.  Haynes  Automobile 
Co.,  205  Fed.,  352,  354,  and  authorities  cited;  Stokes  v.  McKay,  147 
N.  Y.,  223,  41  N.  E.,  496,  499. 

That  plaintiffs  in  error  by  virtue  of  the  contract  of  October  30,  1906, 
became  vested  with  an  equitable  estate  or  interest  in  the  land  in  con- 
troversy: Summerhill  v.  Hanner,  72  Texas,  224,  227;  Haynie  Mer- 
cantile Co.  V.  Miller,  41  Texas  Civ.  App.,  79,  92  S.  W.,  262;  Saunderson 
V.  Wellsford,  116  S.  W.,  382,  385 ;  Slaughter  v.  Coke  County,  34  Texas 
Civ.  App.,  598,  79  S.  W.,  863 ;  Taber  v.  State,  38  Texas  Civ.  App.,  235, 
85  S.  W.,  835,  837;  Wallace  v.  Wilcox,  27  Texas,  60;  Secrest  v.  Jones, 
21  Texas,  131,.  132. 

That  the  interest  of  plaintiffs  in  error  passed  by  way  of  estoppel  to 
Alien  and  Rule:  Mayer  v.  Ramsey,  46  Texas,  371;  Stewart  v.  Crosby, 
26  S.  W.,  138,  139;  Hughes  v.  Landrum,  40  Texas  Civ.  App.,  196, 
89  S.  W.,  85;  Daugherty  v.  Templeton,  110  S.  W.,  663;  White  v.  White, 
95  S.  W.,  733,  739;  Dennison  v.  Ely,  1  Barb.  (N.  Y.),  610. 

That  the  representation  of  plaintiffs  in  error  to  Allen  and  Rule  that 
a  deed  or  contract  from  Bush  &  Tillar  to  them  would  be  effective  to 
pass  plaintiffs  in  error^s  interest  in  the  land,  being  a  representation  as 
to  the  law  of  a  foreign  state,  was  a  representation  of  fact:  Wood  v. 
Roeder,  50  Neb.,  476,  70  K  W.,  21;  Haven  v.  Foster,  9  Pick.  (Mass.), 
112,  19  Am.  Dec.,  352,  357. 

If  it  be  conceded  that  the  question  whether  or  not  the  $15,000  of 
notes  received  by  defendants  in  error  for  the  land  in  excess  of  $6.50 
per  acre,  were  worth  their  face  value,  was  an  issuable  fact  for  the 
jury,  defendan/ts  in  error  requested  no  special  instruction  submitting 
such  issue.  The  charge  of  the  court  being  correct  as  far  as  it  went, 
and  the  error,  if  any,  in  not  requiring  a  finding  of  the  jury  as  to  the 
actual  or  market  value  of  the  $15,000  of  notes  being  one  of  omission, 
defendants  in  error,  not  having  by  proper  special  charge  sought  to 
have  such  issue  submitted,  could  not  be  heard  on  appeal  to  complain 
of  the  courts  failure  to  submit  same.  Robinson  v.  Vamell,  16  Texas, 
382,  387;  Beazley  v.  Denson,  40  Texas,  416,  434;  Shumard  v.  Johnson, 
66  Texas,  70,  73 ;  San  Antonio  Traction  Co.  v.  Settl'e,  104  Texas,  142, 
145,  135  S.  W.,  116 ;  Coffee  v.  Chicago,  R.  I.  &  G.  Ry.  Co.,  104  Texas, 
127,  134  S.  W.,  1174;  Wilkinson  v.  Johnston,  83  Texas,  392,  395, 
18  S.  W.,  746;  Texas  &  P.  Ry.  Co.  v.  Eberheart,  91  Texas,  323;  Parks 
V.  San  Antonio  Traction  Co.,  100  Texas,  222;  Yellow  Pine  Oil  Co.  v. 
Noble,  100  Texas,  358 ;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Williams, 
117  S.  W.,  1043,  1047;  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  McArthur, 
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31  Texas  Civ.  App.,  205,  72  S.  W.,  76,  77;  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Connelly,  14  Texas  Civ.  App.,  529,  39  S.  W.,  145,  147; 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  McDuffey,  109  S.  W.,  1104,  1107; 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Lasater,  115  S.  W.,  103,  104; 
Bee  Candy  Manufacturing  Co.  v.  Maibaum,  158  S.  W.,  575,  576. 

Conceding  (for  the  purpose  of  this  proposition  only)  that  Pyron 
would  be  precluded  from  recovering  if  he  accepted  any  part  of  the  excess 
of  $15,000  over  $6.50  per  acre  in  the  price  for  which  the  land  in  ques- 
tion was  sold  to  Rule  and  Allen,  as  a  commission  on  such  sale,  it  is 
apparent  that  such  issue  was  a  defensive  one  solely.  It  is  further  clear 
that  the  charge  of  the  trial  couri;  did  pot  exclude  such  issue  from  the 
jury,  but  merely  omitted  to  require  the  finding  of  the  jury  thereupon. 
The  error,  therefore,  if  any,  was  one  of  omission ;  and  in  order  to  enable 
defendants  in  error  to  be  heard  to  complain  thereof  on  appeal,  their 
assignment  would  have  to  be  bottomed  on  an  appropriate  requested  spe- 
cial instruction  submitting  such  issue.  No  such  special  instruction  hav- 
ing been  requested  by  them,  the  Court  of  Civil  Appeals  erred  in  not 
holding  defendants  in  error  precluded  thereby  from  urging  the  point 
under  consideration.     Same  authorities. 

Floxtrnoy,  Smith  &  Storer,  with  whom,  on  motion  for  rehearing,  were 
Chridennen,  Simmons  &  Cameron,  for  defendants  in  error. — The  evi- 
dence offered  fails  to  establish  a  contract  between  Tillar,  representing 
the  firm  of  Bush  &  Tillar,  and  appellees,  by  which  Tillar  bound  himself 
to  make  and  conclude  for  appellees  and  Bush  &  Tillar  the  trade  with 
Rule  and  Allen  alleged  to  have  been  negotiated  by  Pyron,  and  contracts 
and  conveyances  to  Rule  and  Allen  of  the  Bush  &  Tillar  lands,  the 
evidence  showing  that  there  was  no  intention  on  the  part  of  either  party 
to  make  a  binding  contract  to  that  effect,  the  evidence  showing  nothing 
more  than  a  disposition  on  the  part  of  Tillar  to  aid  them  in  making 
the  contract.  Anson  on  Contract,  sec.  2,  star,  p.  18;  9  Cyc,  p.  276d; 
Erwin  v.  Erwin,  25  Ala.,  236;  Hermon  v.  James,  7  Ind.,  263;  Bright 
v.  Bright,  8  B.  Monroe,  194;  Ulrich  v.  Arnold  (Pa.),  13  Atl.,  831; 
Tucker  v.  Bitting,  32  Pa.  St.,  428. 

When  it  became  apparent  to  Tillar  after  he  got  to  Kansas  City  that 
no  contract  could  be  made  with  Rule  and  Allen  which  would  preserve 
to  him  his  rights  under  the  Baker  and  O^Xeal  contract  as  to  terms  of 
payment,  he  was  absolved  from  his  alleged  verbal  agreement  with  ap- 
pellees and  they  being  in  default  on  their  contract  of  October  27,  1906, 
Tillar  was  at  liberty  to  make  a  sale  of  the  land  for  the  sole  benefit 
of  his  own  firm  and  on  such  terms  as  he  desired.  Burch  v.  Hester, 
109  S.  W.,  399;  English  v.  George,  117  S.  W.,  996. 

The  contract  of  October  27,  1906,  between  appellees  and  appellant 
being  an  executory  contract  for  the  sale  of  land,  and  appellees  having 
defaulted  in  the  payment  provided  for  therein,  appellant  had  the  right 
to  treat  the  contract  as  at  an  end  and  to  deal  with  the  land  as  his  own, 
subject  to  appellees'  right  under  tiie  circumstances,  to  promptly  make 
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the  payment  in  default  in  order  to  preserve  their  rights.  Lipscomb  v. 
Fuqua,  121  S.  W.,  193. 

Tillar's  contract  with  Sidney  P.  Allen  being  wholly  for  the  firm  of 
Bush  &  Tillar,  did  not  interfere  with  or  injure  any  rights  appellees 
may  have  had  in  the  land  at  the  time  of  the  making  thereof.  Hill  v. 
Conrad,  91  Texas,  341. 

The  fact  that  Bush  &  Tillar  were  not  able  to  close  a  contract  with 
Rule  and  Allen  on  the  terms  of  the  alleged  verbal  agreement,  but,  if 
they  traded  at  all,  had  to  trade  on  terms  and  payments  entirely  dif- 
ferent from  those  provided  in  their  contract  of  October  27,  1906,  and 
the  said  verbal  agreement,  and  had  to  sell  their  land  wholly  on  credit 
and  on  longer  and  more  favorable  terms  to  th#  purchaser,  they  the 
said  Bush  &  Tillar,  were  absolved  from  their  alleged  verbal  agreement 
and  had  a  right  to  sell  the  lands  on  their  own  behalf.  Burch  v.  Hester, 
109  S.  W.,  399 ;  English  v.  George,  117  S.  W.,  996. 

It  being  shown  by  the  undisputed  evidence  that  Ben  J.  Tillar,  acting 
for  Bush  ft  Tillar,  repudiated  the  alleged  verbal  agreement  with  ap- 
pellees to  sell  the  land  and  account  to  them  for  part  of  the  proceeds, 
and  notified  appellees  that  he  had  done  so  and  would  sell  the  land  for 
account  of  Bush  &  Tillar  solely,  such  notice  being  given  appellees  at 
least  two  days  before  the  contract  of  sale  between  Bush  &  Tillar  and 
Allen  was  executed,  and  at  a  time  when  his  refusal  to  carry  out  such 
verbal  agreement  did  not  operate  as  a  fraud  upon  the  rights  of  appellees, 
such  repudiation  and  notice  put  an  end  to  the  verbal  agreement  and 
relieved  Bush  &  Tillar  from  all  obligation  and  liability  thereon.  John- 
son V.  Portwood,  89  Texas,  249;  Dunphy  v.  Ryan,  116  TJ.  S.,  494; 
Ponce  V.  McWhorter,  50  Texas,  569;  Thomas  v.  Irrigation  Co.,  80 
Texas,  550;  Dietrich  v..  Heintz,  99  S.  W.,  417;  Sprague  v.  Haines, 
68  Texas,  216;  Bradley  v.  Owsley,  74  Texas,  70,  S.  C,  19  S.  W.,  340; 
Cobb  V.  Johnson,  101  Texas,  443. 

On  motion  for  rehearing: 

According  to  the  findings  of  fact  of  the  Court  of  Civil  Appeals  the 
excess  over  $6.50  per  acre  for  which  the  land  was  sold  to  Rule  and 
Allen  was  $15,000 — not  $25,000 — and  the  agreement  which  plaintiffs 
in  error  claimed  was  made  between  them  and  Tillar  was  that  he  should 
account  to  them  for  the  excess  over  $6.50  per  acre  for  which  the  land 
was  sold  to  Rule  and  Allen.  It  was,  therefore,  error  for  this  court  to 
affirm  the  judgment  of  the  District  Court,  which  was  for  $25,000  and 
interest;  and  it  was  improper  for  the  Supreme  Court  to  have  affirmed 
said  judgment  without  requiring  a  remittitur  of  at  least  two-fifths  of 
the  judgment  of  the  District  Court.  Rev.  Stats.,  art.  1590;  Choate  v. 
S.  A.  &  A.  P.  Ry.  Co.,  91  Texas,  406. 

The  Supreme  Court  erred  in  affirming  the  judgment  of  the  trial 
court  because  in  so  doing  it  resolved  a  disputed  issue  of  fact  in  favor  of 
plaintiffs,  towit:  it  assumed  that  the  value  of  notes  taken  in  consid- 
eration for  the  sale  to  Rule  and  Allen  were  worth  par,  when  there  was 
testimony  in  the  record  to  the  effect  that  they  were  not  worth  par, 
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which  issue  was  also  assumed  against  Bush  &  Tillar  in  the  trial  court 
by  his  charge  to  the  jury  to  return  a  verdict  in  plaintiffs*  favor  for  the 
amount  defendants  realized  or  secured  satisfactory  contracts  for  the 
payment  of,  in  excess  of  $6.50  per  acre  in  their  sale  to  Allen.  Tomp- 
kins V.  Perry,  128  S.  W.,  1164;  Brightman  v.  Reeves,  21  Texas,  77; 
First  Natl.  Bank  v.  Dickson  (Dak.),  40  N.  W.,  351;  Booth  v.  Powers, 
56  K  Y.,  22;  Zeigler  v.  Welle,  23  Cal.,  179;  Griggs  v.  Day  (N.  Y.), 
32  N.  E.,  612;  McPeters  v.  Phillips,  46  Ala.,  496;  Ray  v.  Light,  34 
Ark.,  430;  Nininger  v.  Banning,  7  Minn.,  274;  Griffith  v.  Burden, 
35  Iowa,  141. 

Authorities  on  point  that  recovery  must  be  had  on  the  case  that  is 
pleaded:  J.  I.  Case  Plow  Works  v.  Morris,  42  S.  W.,  652;  Wisby  v. 
Boyce,  27  S.  W.,  590;  Middlebrook  v.  Zapp,  73  Texas,  29;  Galveston,  etc., 
Ry.  V.  Scott,  ^4  S.  W.,  592;  Longcope  v.  Bruce,  44  Texas,  437;  Cooper 
V.  Laughlin,  75  Texas,  527. 

Mr.  Chief  Justice  BROWN  delivered  the  opinion  of  the  court. 

We  copy  the  following  statement  of  facts  from  the  opinion  of  the 
Court  of  Civil  Appeals: 

"Appellants  owned  about  50,000  acres  of  land  in  Scurry  and  other 
counties,  which  they  contracted  to  sell  to  appellees.  The  contract  was 
entered  into  on  October  27,  1906,  and  was  evidenced  by  a  writing  of 
that  date.  The  price  to  be  paid  by  appellees  for  the  land  was  $6.50 
per  acre.  They  paid  $10,000  on  the  purchase  price  at  the  time  the 
contract  was  executed.  By  the  terms  of  the  contract  $15,000  of  the 
part  remaining  unpaid  of  the  purchase  price  was  to  be  paid  May  11, 
1907,  and  the  remainder  thereof  at  later  dates.  It  was  stipulated  that 
in  the  event  appellees  should  violate  any  of  the  terms  and  conditions 
of  the  contract  and  ^fail  to  perfect,  consummate  and  carry  ouf  same, 
the  $10,000  paid  by  them  should  not  be  ^considered  or  become  a  partial 
payment  upon  the  lands,^  but  should  be  'received,  held  and  kept*  by 
appellants  as  liquidated  damages.  The  $15,000  due  by  appellees  May 
11,  1907,  was  not  paid  by  them  then  nor  afterwards.  On  that  day 
appellant  Tillar  and  his  attorney  and  appellees  Baker,  J.  F.  O^Neal  and 
W.  E.  O'Neal  had  a  conference  in  Mineral  Wells.  The  testimony  as 
to  what  then  occurred  was  conflicting.  That  on  the  part  of  appellants 
was  that  Tillar  then  demanded  payment  of  the  $15,000,  and  appellees 
refusing  to  pay,  that  he  declared  their  rights  under  the  contract  to 
have  been  thereby  forfeited.  That  on  the  part  of  appellees  was  that 
payment  of  the  $15,000  was  waived  by  Tillar,  and  that  he  agreed  to 
go  to  Kansas  City  and  act  for  them  in  closing  a  deal  they  claimed  they, 
had  pending  there  with  one  Allen  and  one  Rule,  subject  to  an  arrange- 
ment with  Tillar  as  to  certain  details  not  specified  in  the  testimony, 
whereby  Allen  and  Rule  were  to  assume  their  contract  with  appellants 
and  pay  them  (appellees)  the  sum  of  $25,000.  As  a  result  of  the  con- 
ference, on  the  Monday  following  said  Saturday  Tillar  and  Baker  and 
J.  F.  O'Neal  did  go  to  Kansas  City,  where  negotiations  between  Tillar 
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and  Allen  and  Rule  were  carried  on,  resulting  in  the  consummation  on 
May  22  of  a  contract  between  Tillar  and  Allen  and  Rule,  whereby 
appellants  sold  the  land  to  Allen  and  Rule,  and  agreed  to  convey  same 
to  Allen  for  $6.50  per  acre,  the  price  appellees  had  agreed  to  pay  for  it, 
and  $15,000.  Appellees  claimed  that  it  was  understood  and  agreed 
between  themselves  and  Tillar  that  they  should  own  all  in  excess  of 
$6.50  per  acre  Allen  and  Rule  might  agree  to  pay  for  the  land,  that 
Tillar,  in  negotiating  and  consummating  the  sale  to  Allen  and  Rule, 
acted  for  them  as  well  as  for  appellants,  and  that  they  were  entitled 
to  demand  and  receive  of  appellants  as  their  own  the  excess  over  $6.50 
per  acre  realized  by  appellants  as  a  result  of  the  sale  to  Allen  and  Rule. 
Their  suit  against  appellants  was  commenced  and  prosecuted  on  this 
theory.  Appellants  denied  the  existence  of  such  an  understanding  and 
agreement,  and,  among  other  things,  claimed  that  appellees  were  ad- 
vised by  Tillar  two  days  before  he  consummated  the  sale  to  Allen  and 
Rule  that  he  denied  their  right  to  any  of  the  proceeds  of  the  sale  he 
was  negotiating,  and  would  refuse  to  account  to  them  for  any  part 
of  such  proceeds.  The  sale  by  appellants  to  Allen  and  Rule  was  entirely 
on  a  credit, — the  purchase  price  being  represented  by  Allen's  promis- 
sory notes  secured — except  $15,000  thereof — ^by  a  vendor's  lien  on  the 
land;  and  part  of  them — including  said  $15,000 — ^being  further  secured 
by  the  guaranty  of  Rule  and  a  pledge  of  certain  life  insurance  policies 
issued  to  him.  The  $15,000  referred  to  as  not  secured  by  a  vendor's 
lien  was  represented  by  notes  in  favor  of  appellee  R.  B.  Pyron,  who 
claimed  same  was  paid  to  him  by  appellants  on  account  of  an  indebted- 
ness they  owed  to  him  as  the  result  of.  other  transactions  between  them. 
Appellants,  however,  claimed  the  $15,000  was  paid  to  Pyron  as  a  com- 
mission for  his  services  in  connection  with  the  sale  made  to  Allen  and 
Rule.  Appellees'  suit  was  to  recover  the  $10,000  paid  by  them  to 
appellants  at  the  time  the  contract  of  October  27,  1906,  was  entered 
into,  and  the  excess  over  $6.50  per  acre  in  addition  to  said  $10,000 
received  by  appellants  on  account  of  the  sale  to  Allen  and  Rule.  They 
obtained  a  judgment  against  appellants  for  the  sum  of  $25,000  and 
interest  thereon  from  May  11,  1907." 

The  Court  of  Civil  Appeals  made  a  very  clear  statement  of  the 
facts  of  this  case,  and-  pronounced  a  judgment  which  was  sustained 
both  by  the  findings  of  the  jury  and  by  the  law,  whereby  they  affirmed 
the  judgment  of  the  District  Court.  Subsequently,  upon  a  motion  for 
rehearing  they  set  their  former  judgment  aside,  and  entered  judgment 
reversing  and  remanding  the  case  to  the  District  Court  for  another  trial. 

It  will  be  necessary,  in  a  brief  way,  to  review  the  facts  as  they  are 
presented  in  the  first  opinion  of  the  Court  of  Civil  Appeals.  The 
contract,  as  it  is  stated  in  the  opinion  of  the  Court  of  Civil  Appeals, 
between  Bush  and  Tillar  and  the  two  O'Neals  and  Pyron,  was  to 
the  effect  that  the  $10,000  which  was  paid  by  Pyron  and  his  partners 
on  the  purchase  of  the  land  should  not  be  entered  as  a  credit  upon  the 
purchase  price,  but  should  be  appropriated  as  damages  for  the  failure  to 
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comply  with  the  contract.  This  contract  provided  what  should  be  the 
penalty  of  a  failure  to  comply,  and  made  the  forfeiture  of  the  $10,000, 
if  it  should  occur,  the  compensation  for  a  failure  to  make  the  payment 
in  accordance  with  the  contract. 

We  are  of  opinion  that  this  had  the  eflfect  to  deprive  Bush  and  Tillar 
of  the  right  to  rescind  the  contract  for  the  sale  of  the  land.  They  pro- 
vided their  remedy  by  the  appropriation  of  the  $10,000  as  damages  for 
the  failure  of  Pyron  and  the  O'Neals  to  perform  the  terms  of  the  con- 
tract. They  could  not  have  damages  for  the  failure  to  perform  the 
terms  of  the  contract,  and  at  the  same  time  destroy  that  contract. 

If  Bush  &  Tillar  had  the  right  to  disaffirm  the  contract  or  set  it 
aside  on  the  failure  to  pay  the  $15,000  as  agreed  to,  and  if  when  the 
parties  met  and  the  matter  was  discussed  among  them  they  agreed 
upon  a  different  procedure,  whereby  Bush  &  Tillar  undertook  for  their 
debtors  to  carry  out  a  transaction  which  the  latter  had  made  with 
other  parties  in  Kansas  City,  then,  we  think,  there  can  be  no  contro- 
versy that  by  accepting  such  agency  and  agreeing  to  act  with  the 
Kansas  City  parties  as  substitutes  for  Pyron  and  his  partners.  Bush  ft 
Tillar  waived  their  right  of  forfeiture  altogether. 

Pyron  and  his  associates,  anticipating  the  failure  to  be  able  to  meet 
the  contract,  had  made  an  agreement  with  certain  parties  in  Kansas 
City,  whereby  it  was  agreed  that  those  parties  should  take  the  land  that 
Pjrron  and  the  O^Neals  had  bought  from  Bush  ft  Tillar,  and  be  sub- 
stituted in  the  place  of  Pyron  and  the  O'Neals,  assuming  their  indebted- 
ness  to  Bush  &  Tillar  and  taking  the  benefits  of  the  contract  between 
Bush  &  Tillar  and  the  O'Neals  and  Pyron. 

This  was  explained  to  Bush  &  Tillar  at  their  conference,  and  it  was 
agreed  by  the  parties  that  Bush  ft  Tillar  would  accept  the  substitution 
of  these  parties  for  Pyron  and  his  partners.  By  this  agreement  Bush  & 
Tillar  certainly  became  the  agents  of  Pyron  and  the  O'Neals  for  the 
accomplishment  of  this  purpose.  Bush  &  Tillar  held  the  legal  title  to 
the  land  in  themselves,  and  they  had  the  power  to  convey  that  title  at 
the  request  of  the  owner  of  the  equitable  title,  and  they  undertook  to 
do  just  what  the  law  authorized  them  to  do,  that  is,  by  agreement  of 
the  owner  of  the  equitable  title  one  who  holds  the  legal  title  can  convey 
it,  and  invest  the  legal  and  equitable  title  in  his  vendee. 

It  is  a  well  settled  rule  to  which  there  is  no  exception  that  one  who 
undertakes  to  act  as  agent  or  trustee  for  another  can  not  appropriate 
the  benefits  of  such  transaction  to  himself.  On  the  other  hand,  he  must 
give  to  the  principal  for  whom  he  acts  the  benefits  and  advantages,  and 
if  he  appropriates  the  same  he  is  liable  to  the  principal,  who  may  re- 
tjover  the  thing  appropriated  or  damages  sustained  by  the  act. 

We  can  see  no  room  for  argument  or  discussion  of  this  case  as  to  the 
wrongful  act  of  Bush  &  Tillar  in  appropriating  to  themselves  the  in- 
terest of  Pyron  and  the  O'Neals,  consummating  in  their  own  names  the 
identical  transaction  which  they  assumed  and  undertook  to  complete 
in  the  name  of  and  for  the  benefit  of  Pyron  and  the  O'Neals.     We  know 
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of  no  authority  in  law  or  equity  that  will  sustain  any  such  action  l>y 
an  agent.  Good  faith  on  the  part  of  the  agent  must  be  observed,  and 
any  violation  of  it  will  subject  him  to  an  action  by  the  principal  in 
order  to  adjust  the  rights  between  them.  Such  agent  must  answer  to> 
his  principal  fairly,  truly  and  justly.  Messer-Moore  Ins.  Co.  v.  Trot- 
wood  Park  Land  Co.,  170  Ala.,  473,  53  So.,  228;  Am.  &  Eng.  Ann. 
Cases,  vol.  25,  p.  718. 

'The  relation  of  an  agent  to  his  principal  is  ordinarily  that  of  a 
fiduciary,  and  as  such  it  is  his  duty  to  act  with  entire  good  faith  and 
loyalty  for  the  furtherance  and  advancement  of  the  interests  of  his 
principal  in  all  dealings  concerning  or  affecting  the  subject  matter  of 
his  agency,  and  if  he  fails  to  do  so  he  is  responsible  to  his  principal  for 
any  loss  resulting  therefrom,  or  the  principal  may  repudiate  the  acts 
of  the  agent  and  recover  back  any  money  or  property  paid  him,  less  the 
agent's  proper  charges  and  compensation;  and  an  agent  who  has  de- 
frauded his  principal  can  not  set  up  the  negligence  of  such  principal 
as  a  defense  to  an  action  for  an  accounting.^'    31  Cyc,  p.  1430. 

The  facts  found  by  the  Court;  of  Civil  Appeals  show  a  gross  fraud 
by  Bush  &  Tillar  in  appropriating  to  their  own  benefit  the  transaction 
with  Rule  and  Allen,  when  they  had  agreed  to  consummate  it  for  the 
benefit  of  Pyron  and  the  O'Neals.  The  Court  of  Civil  Appeals  aflSrmed 
the  judgment  of  the  District  Courts  which  was  in  favor  of  the  plaintiff? 
in  error  here,  but  upon  motion  for  rehearing  they  set  aside  that  judg- 
ment for  a  very  peculiar  reason. 

The  court  seems  to  hold  that  Bush  &  Tillar,  who  held  the  legal  title 
to  the  land,  could  not  by  the  consent  and  at  the  direction  of  PyroD 
and  the  O'Neals  pass  the  equitable  title  to  the  purchasers  in  Kansas 
City.  They  did  not  cite  any  authority  for  that  proposition,  and  we 
have  not  been  able  to  find  any  that  tends  to  support  that  position.  It 
is  unquestionably  true  that,  as  a  matter  of  law,  the  vendor  of  land 
with  a  reservation  of  lien  for  the  purchase  money  holds  the  legal  title, 
and  on  failure  of  the  vendee  to  pay,  the  vendor  may  revoke  the  sale 
and  resume  the  equitable  as  well  as  the  legal  title.  The  writer  has 
not  been  able  to  find  authority  to  support  the  proposition  that  one  who* 
holds  the  legal  title  can  not,  by  consent  of  the  holder  of  the  equitablcr 
pass  the  equitable  by  the  conveyance  of  the  legal  title.  The  legal  title* 
is  paramount  to  the  equitable  title  under  such  circumstances. 

There  can  be  no  reasonable  doubt  about  the  proposition  that,  with 
the  consent  of  the  cestui  qui  trust  the  vendor,  in  this  case,  the  trustee^, 
might  convey  the  whole  right,  legal  and  equitable,  to  the  agreed  pur- 
chaser, and  the  Court  of  Civil  Appeals  erred  in  setting  the  judgment 
aside. 

We  have  no  forms  of  action  in  this  State,  but  every  suit  is  conducted' 
by  petition  and  answer.  Articles  1826  and  1827,  Vernon's  Sayles'  Civil 
Statutes;  Carter  v.  Wallace,  2  Texas,  206. 

When  the  allegations  of  the  petition  are  sufficient  the  court  will 
render  such  judgment  as  will  meet  the  requirements  of  the  allegations 
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in  the  petition,  without  regard  to  the  form  of  action.  If  the  party  is 
entitled  to  damages  and  alleges  facts  which  entitle  him  to  damages,  the 
court  will  give  him  damages.  If  a  party  alleges  facts  which  entitle 
him  to  rescission,  the  court  will  give  him  rescission.  If  a  party  is 
entitled  to  an  enforcement  of  a  contract,  the  court  will  find  in  his  favor 
to  enforce  it,  without  regard  to  the  fonns  of  action  in  the  trial  court, 
and  will  administer  justice  according  to  the  allegations  in  the  petition 
and  briefs  which  are  presented. 

It  is  therefore  ordered  that  the  judgment  of  the  Court  of  Civil 
Appeals  upon  rehearing  by  which  it  set  aside  its  former  judgment  and 
rendered  judgment  in  favor  of  the  appellants  in  this  case,  be  and  the 
same  is  hereby  set  aside  and  held  for  naught.  And  it  appearing  that 
the  first  judgment  of  the  Court  of  Civil  Appeals  was  by  that  court 
set  aside  on  a  question  of  procedure,  it  is  ordered  that  the  judgment 
of  the  District  Court  be  affirmed. 

Opinion  delivered  February  24,  1915. 

ON  MOTION   FOR  REHEARING. 

•  Mr.  Chief  Justice  PHILLIPS  delivered  the  following  opinion  on 
motion  for  rehearing: 

We  are  not  satisfied  with  the  decision  of  this  case  as  made  on  the 
original  hearing.  The  motion  of  the  defendants  in  error  for  a  rehearing 
is  granted  and  our  original  judgment  set  aside,  the  case  being  continued 
for  determination  at  the  next  term. 

It  should  be  said  that  the  inaccurate  statement  in  his  opinion  as  to 
the  disposition  made  of  the  case  by  the  Court  of  Civil  Appeals  was 
intended  to  be  corrected  by  Judge  Brown  before  it  was  filed,  and  this 
was  not  done  only  through  oversight.  While  the  statement  was  erro- 
neous, it  was  not  one  of  vital  importance. 

Opinion  filed  June  26,  1915. 

ON   REHEARING. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

At  a  former  term  we  reversed  the  judgment  of  the  honorable  Court 
of  Civil  Appeals  in  this  case  and  affirmed  that  of  the  District  Court, 
the  opinion  of  the  court  being  delivered  by  the  late  Chief  Justice  Brown. 
Some  misstatements  in  respect  to  the  disposition  of  the  case  by  the 
Court  of  Civil  Appeals  appeared  in  the  opinion  which  it  was  Chief 
Justice  Brown's  purpose  to  correct  before  the  opinion  was  filed,  but 
through  oversight  this  was  not  done.  For  the  purpose  of  making  these 
corrections  and  re-examining  some  features  of  the  case,  as  well,  we 
granted  the  motion  for  rehearing  of  the  defendants  in  error,  setting 
our  judgment  aside  and  reserving  further  decision. 

The  case  in  all  of  its  aspects  has  been  thoroughly  reconsidered.  Save 
in  one  material  respect  it  was  in  our  view  correctly  decided  upon  the 
former  hearing,  and  with  that  correction  in  the  judgment  our  former 
determination  will  be  adhered  to. 
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A  substantial  statement  of  the  case  is  contained  in  the  former  opinion. 
A  judgment  for  $25,000  and  interest  in  favor  of  the  plaintiffs  in  the 
suit  was  rendered  in  the  trial  court.  This  judgment  was  reversed  by 
the  Court  of  Civil.  Appeals,  upon  a  holding  that  the  defendants  were 
entitled  to  have  the  jury  pass  upon  the  issue  as  to  the  value  of  the 
notes,  in  excess  of  $6.50  per  acre,  given  them  by  Rule  and  Allen  for 
the  land,  and  the  cause  remanded  for  further  trial.  On  rehearing  judg- 
ment for  the  defendants  was  rendered,  apparently  upon  the  ground  that 
the  plaintiffs*  cause  of  action  was  one  for  damages  for  the  defendants' 
breach  of  their  contract  to  account  to  the  plaintiff  for  the  amount  in 
excess  of  $6.50  per  acre  received  in  the  sale  to  Rule  and  Allen,  and  not 
for  the  recovery  of  such  excess,  as  was  in  fact  the  action. 

There  was  evidence  to  sustain  a  finding, — and  under  the  charge  of 
the  court  it  is  to  be  assumed  that  such  was  the  jury's  finding, — that 
Tillar  for  himself  and  co-defendant,  the  owners  of  the  land,  agreed 
with  the  plaintiffs  that  in  lieu  of  their  making  any  further  payment 
under  their  own  contract  and  a  closing  of  the  pending  transaction  for 
their  acquisition  of  the  title,  the  land  might  be  directly  conveyed  to 
Rule  and  Allen,  with  whom  the  plaintiffs,  in  contemplation  of  their 
own  purchase,  were  negotiating  for  its  sale;  and  that  acting  with  the 
plaintiffs  and  in  their  behalf  he  would  assist  in  concluding  such  sale, 
holding  for  the  plaintiffs  as  their  property,  and  accounting  to  them 
therefor,  all  in  excess  of  $6.50  per  acre  that  Rule  and  Allen  might  bind 
themselves  to  pay  for  the  land.  The  sale  to  Rule  and  Allen,  for  $6.50 
per  acre  and  $15,000  in  excess  of  that  amount,  evidenced  by  secured 
notes,  was  thus  effected.  It  is  clear  that  the  sale  was  made  through 
the  means  of  the  pending  negotiation  between  the  plaintiffs  and  Rule 
and  Allen,  of  which  Tillar  fully  availed  himself.  The  result  was  a  sale 
of  his  and  his  co-owner's  land  which  was  entirely  satisfactory  to  him- 
self. Tillar's  attempted  repudiation  of  his  agreement  with  the  plaintiffs 
after  the  sale  to  Rule  and  Allen  was  virtually  concluded  and  his  an- 
nouncement of  a  purpose  to  appropriate  the  entire  proceeds  could  not 
destroy  the  rights  of  the  plaintiffs  under  the  agreement.  He  undertook 
the  transaction  with  Rule  and  Allen  under  the  agreement,  and  in  good 
conscience  was  bound  to  observe  it  upon  concluding  a  sale  which  was 
the  subject  of  it  The  plaintiffs  owned  an  equitable  interest  in  the 
land.  They  had  assisted  in  closing  the  transaction  with  Rule  and  Allen, 
and  hence  were  in  the  attitude  of  consenting  to  the  passing  of  their 
equitable  interest  by  Bush  &  Tillar's  deed.  The  conveyance  by  Bush 
&  Tillar  of  the  legal  title,  therefore,  passed  to  Rule  and  Allen  the 
plaintiffs'  equitable  interest  by  estoppel.  In  concluding  the  transaction 
with  Rule  and  Allen  under  these  circumstances,  Tillar,  upon  clear 
equitable  principles,  was  a  trustee  for  the  plaintiffs  to  the  extent  of  the 
excess  over  $6.50  per  acre  that  Rule  and  Allen  contracted  to  pay  for 
the  land,  and  rested  under  the  duty  of  accounting  to  the  plaintiffs 
therefor. 

Vol.  108-17. 


Digitized  by  VjOOQIC 


258  Texas  Supreme  Court  Reports,  Vol.  108.     [February, 

The  failure  of  the  trial  court  to  submit  the  issue  as  to  the  value  of 
the  notes  accepted  by  Bush  &  Tillar,  representing  the  excess  over 
$6.50  per  acre  agreed  to  be  paid  by  Rule  and  Allen  in  the  transaction, 
affords  no  ground  for  reversing  the  judgment.  Granting  that  there 
was  evidence  raising  the  issue,  the  error  of  the  court  consisted  in  its 
omission  from  the  charge.  No  special  charge  upon  the  issue  was  re- 
quested. The  amount  of  the  notes  was,  prima  facie,  their  value;  and 
upon  the  measure  of  the  recovery  there  was  no  affirmative  error  in 
the  charge.  A  judgment  will  not  be  reversed  because  of  a  mere  failure 
to  submit  an. issue  where  no  charge  embodying  the  issue  is  requested. 
Shumard  v.  Johnson,  66  Texas,  73;  Texas  &  P.  Ry.  Co.  v.  Eberheart, 
91  Texas,  321. 

This  is  also  true  of  the  issue  in  respect  to  the  amount  the  plaintiffs 
were  entitled  to  recover  if  the  payment  by  Tillar  of  $15,000  in  notes 
to  Pyron,  one  of  the  plaintiffs,  was  for  a  commission  earned  in  making 
the  sale  to  Rule  and  Allen.  Assuming  that  this  payment  to  Pyron  was 
for  such  purpose,  and  not,  as  Pyron  claimed,  for  the  purpose  of  satisfy- 
ing other  indebtedness  due  him  by  Bush  &  Tillar,  and  that  accordingly 
there  could  be  no  recovery  for  his  interest  in  the  amount  Rule  and 
Allen  agreed  to  pay  for  the  land  in  excess  of  $6.50  per  acre,  no  special 
charge  presenting  the  issue  was  requested  by  the  defendants ;  and,  there- 
fore, the  judgment  will  not  be  reversed  because  of  the  court*s  failure  to 
submit  it. 

In  one  respect  we  think  the  judgment  of  the  trial  court  was  materially 
wrong.  This  is  the  only  additional  question  which  we  deem  it  neces- 
sary to  discuss.  The  undisputed  evidence  was  that  the  amount  agreed 
by  Rule  and  Allen  to  be  paid  for  the  land  in  excess  of  $6.50  per  acre 
was  $15,000.  The  jury  found  in  favor  of  the  plaintiffs  in  the  amount 
of  $25,000  with  interest,  and  judgment  was  so  rendered.  This  included 
the  $15,000  agreed  to  be  paid  by  Rule  and  Allen  in  excess  of  $6.50 
per  acre  and  the  $10,000  which  the  plaintiffs  had  previously  paid  the 
defendants  under  their  contract  of  purchase.  The  charge  of  the  court 
authorizing  a  recovery  in  favor  of  the  plaintiffs  was  as  follows: 

^^ou  are  instructed  that  if  you  believe  from  the  evidence  that  after 
plaintiffs  and  defendants  entered  into  the  written  contract  offered  in 
evidence,  dated  October  27,  1906,  and  before  or  on  May  11,  1907, 
plaintiffs  had  secured  an  agreement  from  Rule  and  Allen,  for  the  pur- 
chase by  said  Rule  and  Allen  from  the  plaintiffs  of  all  the  rights  and 
interest  vested  in  the  plaintiffs  under  and  by  virtue  of  the  said  written 
contract  between  plaintiffs  and  defendants,  for  the  sum  of  $25,000  and 
$6.50  per  acre;  and  that  thereafter  and  on  or  about  the  11th  day  of 
May,  1907,  the  defendant  Ben  J.  Tillar,  for  himself  and  for  the  firm 
of  Bush  &  Tillar,  entered  into  an  agreement  with  the  plaintiffs,  that 
they,  the  defendants,  would,  in  lieu  of  any  further  payments  which 
might  then  be  due  from  plaintiffs  under  the  contract  of  October  27, 
1906,  conclude  and  make  for  plaintiffs  and  themselves,  the  trade  with 
said  Rule  and  Allen,  and  make  conveyances  of  or  contracts  for  the 
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land  described  in  said  written  contract  of  October  27,  1906,  direct  to 
said  Eule  and  Allen  and  that  defendants  would  preserve  for  the  plaintiffs^ 
benefit  any  advanced  consideration  or  bonus  which  yon  believe  from 
the  evidence  said  Eule  and  Allen  had  agreed,  at  that  time,  to  giye 
plaintiffs  over  and  above  the  $6.50  an  acre  and  that  the  defendants 
Bush  &  Tillar,  and  Ben  J.  Tillar  would  accept  for  themselves  the 
$6.50  per  acre  and  give  to  the  plaintiffs,  or  account  to  the  plaintiffs 
for  all  amounts  over  and  above  such  sum  of  $6.50  per  acre,  as  they 
might  be  able  to  contract  for  with  said  Eule  and  Allen;  and  you 
further  believe  from  the. evidence  that  in  consideration  of  such  agree- 
ment the  plaintiffs  notified  Eule  and  Allen  that  they  should  deal  directly 
with  said  Ben  J.  Tillar  with  reference  to  said  matters,  and  they  did 
so  deal  with  said  Tillar  with  reference  to  said  contracts  for  the  sale  of 
said  lands;  and  you  further  believe  from  the  evidence  that  the  de- 
fendants did,  in  pursuance  of  said  agreements  and  understanding,  if 
any,  contract  for  the  conveyance  of  said  lands  (mentioned  and  described 
in  said  contract  of  October  27,  1906)  to  said  Sidney  P.  Allen  with  the 
guarantee  of  said  Eule,  and  the  same  was  acceptable  to  said  defendants, 
and  they,  the  defendants,  did  receive,  realize  or  secure  satisfactory  con- 
tracts for  any  amount  of  money  in  excess  of  $6.60  per  acre  for  said 
lands,  then  it  will  be  your  duty  to  find  for  the  plaintiffs  the  amount 
which  you  find  from  the  evidence  said  defendants  realized,  or  secured 
satisfactory  contracts  for  the  payment  of,  in  excess  of  $6.50  per  acre, 
with  interest  at  the  rate  of  6  per  cent  per  annum  from  the  date  of  the 
consummation  of  such  sale  to  said  Eule  and  Allen  by  the  defendants.^* 
This  charge  does  not.  submit  as  an  issue  any  agreement  upon  the  part 
of  defendants  to  pay  the  plaintiffs  all  that  might  be  realized  by  them 
in  the  sale  of  the  land  in  excess  of  $6.50  per  acre,  including  the  $10,000 
which  the  plaintiffs  had  previously  paid  on  their  original  purchase 
agreement,  and  does  not  authorize  a  recovery  for  the  latter  amount. 
It  deals  with  the  status  of  the  parties  as  it  existed  after  that  payment 
had  been  made,  and  submits,  as  the  predicate  for  a  recovery  by  the 
plaintiffs,  whether  Tillar  agreed,  in  Ueu  of  any  further  payments  hy 
the  plaintiffs  under  their  contract,  that  he  and  Bush  would^  for  the 
plaintiffs  and  themselves,  conclude  the  pending  trade  between  the  plain- 
tiffs and  Eule  and  Allen,  and  would  preserve  for  the  plaintiffs  any 
bonus  agreed  to  he  paid  by  Rule  and  Allen  for  the  land  in  excess  of 
$6.50  per  acre,  and  account  to  them  for  all  amounts  over  $6.50  per  acre 
which  they  might  be  able  to  contract  for  with  Rule  and  Allen.  In  other 
words,  the  subject  of  the  charge  was  whether  Tillar  agreed  that  he  and 
Bush  would  give  to  the  plaintiffs  all  amounts  over  $6.50  per  acre  which 
Rule  and  Allen  might  agree  to  pay  for  the  land;  whether  any  amount 
in  excess  of  $6.50  per  acre  was  agreed  to  be  paid  by  Eule  and  Allen; 
and  the  rule  of  liability  in  that  event.  It  made  no  reference  to  any 
other  character  of  agreement.  A  finding  that  Tillar  did  so  agree  would 
entitle  the  plaintiffs  to  a  verdict  for  the  amount  in  excess  of  $6.60  per 
acre  that  Eule  and  Allen  agreed  to  pay,  but  it  would  not  warrant  a 
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verdict  for  an  amount  not  a  part  of  that  amount.  The  charge  then 
authorized  the  jury,  if  they  found  that  Tillar  agreed  that  he  and  Bush 
would  account  to  the  plaintiffs  for  all  amounts  over  $6.50  per.  acre 
contracted  to  be  paid  for  the  land  by  Rule  and  Allen,  and  that  the 
defendants  did  receive,  realize  or  secure  satisfactory  contracts  for  such 
an  amount,  to  find  for  the  plaintiffs  the  amount  "which  the  defendants 
realized,  or  procured  satisfactory  contracts  for  the  payment  of,  in 
-excess  of  $6.50  per  acre,  with  interest."  This  plainly  relates  only  to 
the  amount  in  excess  of  $6.50  per  acre  realized  in  the  transaction  with 
Bule  and  Allen  or  for  the  payment  of  which  they  had  obligated  them- 
selves. As  previously  stated,  that  amount  was  only  $15,000.  Under 
the  charge,  therefore,  no  recovery  for  a  greater  amoimt  was  authorized. 
In  their  printed  argument  filed  in  this  court  the  plaintiffs  have  offered 
to  file  a  remittitur  of  $10,000  if  we  should  conclude  that  under  the 
•charge  no  greater  amount  than  $15,000  with  interest  was  recoverable. 
It  being  an  undisputed  fact  that  the  amount  agreed  to  be  paid  by 
Bule  and  Allen  for  the  land  in  excess  of  $6.50  per  acre  was  $15,000, 
we  may  reform  the  judgment  and  affirm  it  for  the  correct  amount. 
The  judgment  of  the  Court  of  Civil  Appeals  is  reversed,  and  the  judg- 
ment of  the  District  Court  is  accordingly  reformed  so  as  to  allow  a 
recovery  by  the  plaintiffs  in  the  amount  of  $15,000,  with  interest  at 
the  legal  rate  from  May  11,  1907;  and  as  thus  reformed  the  judgment 
of  the  District  Court  is  affirmed. 


Opinion  delivered  February  14,  1917. 


Reformed  Cbnd  affirmed. 


Dave  Evans  et  al.  v.  W.  M.  Rea  et  al. 

No.  2479.     Decided  February  21,  1917. 

Bankruptcy — ^Uelivery  Bond — Sureties. 

Sureties  on  a  delivery  bond  for  property  taken  in  execution  are  liable  for 
the  stated  value  of  the  property  in  case  it  is  not  returned  to  be  sold  as  pro- 
vided in  the  bond.  They  are  not  released  from  this  liability  by  the  fact  that 
their  principal  was  insolvent  at  the  time  and  was  subsequently  adjudged  a 
bankrupt,  whereby  the  property  in  question,  passing  into  the  possession  of  the 
bankruptcy  court,  could  not  be  surrendered  for  sale.     (P.  262.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Rnox  County. 

Valentine  DeOett,  D.  J.  Brookerson,  and  Theodore  Mack,  for  appel- 
lants, cited :  Acme  Harvester  Co.  v.  Bookman  Lbr.  Co.,  222  U.  S.,  300 ; 
Wipe  Coal  Co.  v.  Columbia  Zinc  Co.,  157  Mo.  App.,  315,  138  S.  W.,  67; 
5  Cyc,  806;  34  Cyc,  1575,  1576,  1581,  1590,  and  cases  cited;  Bank- 
ruptcy Act  of  1898. 

Harris,  Harris  &  Young,  for  appellee  Rea. — The  delivery  bond  having 


Digitized  by  VjOOQIC 


1917.]  Evans  v.  Rea.  261 

been  forfeited  June  19,  1911,  and  the  liability  of  J.  R.  Lagow  as 
principal,  and  Dave  Evans,  Charles  Evans  and  T.  A.  Cambron  a& 
sureties,  having  become  fixed,  no  proceedings  of  bankruptcy  thereafter 
taken  could  absolve  the  sureties  from  liability,  but  it  became  their 
privilege  to  discharge  the  liability  and  pursue  any  rights  they  might 
have  against  the  assets  of  their  principal — the  bankrupt.  Art.  2357, 
Eev.  Stats,  of  Texas;  Smith  v.  Basinger,  12  Texas,  227;  Burton  v. 
Miller,  Admx.,  14  Texas,  299 ;  Poland,  Admx.,  v.  Henry,  64  Texas,  544 ; 
Testard  v.  Neilson,  20  Texas,  140. 

J,  8.  Kendall,  for  appellee  First  National  Bank. — The  adjudication 
of  the  principal  in  delivery  bond  as  a  bankrupt  will  not  relieve  the 
sureties  on  said  bond  from  the  requirement  of  said  bond  requiring  pay- 
ment of  the  value  of  said  property  on  default  in  delivery,  Bev.  Stats., 
arts.  2301-2303,  2359;  Pinkard  v.  Willis,  24  Texas  Civ.  App.,  69,  57 
S.  W.,  891 ;  Marx  v.  Hart,  166  Mo.,  503,  66  S.  W.,  260. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  statement  of  the  case  as  contained  in  the  certificate  of  the 
honorable  Court  of  Civil  Appeals  may  be  thus  summarized : 

A  judgment  was  obtained  in  the  County  Court  of  Knox  County  by 
the  First  National  Bank  of  Benjamin,  Texas,  against  J.  R.  Lagow 
and  A.  A.  Lagow  for  $382.50  and  costs  of  suit.  Execution  having  been 
duly  issued  and  levied  upon  certain  personal  property  of  J.  R.  Lagow,. 
he,  with  Dave  Evans,  Charles  Evans  and  T.  A.  Cambron,  as  his  sureties, 
executed  and  delivered  to  the  sheriff  making  the  levy  a  delivery  bond  as 
provided  in  article  3748  of  the  Revised  Statutes,  which  was  approved 
by  the  sheriff.  Later,  the  defendant  J.  R.  Lagow  executed  a  deed  of 
trust  for  the  benefit  of  his  creditors,  and  delivered  to  the  trustee  the 
property  which  had  been  levied  upon  under  the  execution.  Following 
this,  demand  was  made  by  the  sheriff  of  the  trustee  for  the  property 
for  the  purpose  of  selling  it  under  the  execution,  but  its  possession  was 
refused  him.  The  defendant  Lagow  and  the  sureties  on  the  delivery 
bond  failed  to  deliver  possession  of  the  property  or  to  pay  the  amount 
due  upon  the  judginent  and  recited  in  the  execution,  whereupon  the 
sheriff  endorsed  the  delivery  bond  as  "Forfeited,"  and  returned  it  to 
the  clerk  of  the  County  Court  as  required  by  the  statute.  Execution 
was  then  issued  against  the  defendant  Lagow  and  his  sureties  upon  the 
delivery  bond  for  the  amount  due  on  the  judgment,  but  it  was  not 
levied  because  of  an  injunction  restraining  any  levy  under  it.  After 
the  return  by  the  sheriff  of  the  forfeited  delivery  bond  and  within  four 
months  from  the  date  of  the  judgment  in  the  County  Court,  the  de- 
fendant J.  R.  Lagow,  the  principal  in  the  delivery  bond,  was  duly 
adjudged  a  bankrupt  by  the  Fnited  States  District  Court,  and  the 
property  which  had  been  levied  upon  under  the  original  execution  was 
taken  possession  of  by  that  court.  The  defendant  J.  R.  Lagow  was 
insolvent  at  the  time  of  the  rendition  of  the  judgment  in  the  County 
Court,  and  continued  so  to  the  date  of  his  adjudication,  as  a  bankrupt. 
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The  question  propounded  by  the  Court  of  Civil  Appeals  is  whether 
the  fact  of  the  a<?tual  and  adjudged  insolvency  of  the  debtor  Lagow 
relieved  the  sureties  upon  the  delivery  bond  of  their  liability  thereon. 

We  answer  the  question  in  the  negative.  The  actual  insolvency  of  the 
debtor  Lagow  could  not  affect  the  liability  of  the  sureties  upon  the 
delivery  bond.  The  condition  of  the  bond,  as  required  by  the  statute, 
was  alternative,  that  is,  that  either  the  property  levied  on  would  be 
returned  to  the  officer  to  be  sold  according  to  law,  or  payment  of  its 
value,  as  stated  in  the  bond,  would  be  made.  The  sureties  were  clearly 
liable  for  the  stated  value  of  the  property  in  the  event  of  its  not  being 
returned.  This  undertaking  on  their  part  had  been  entered  into  prior 
to  the  adjudication  of  J.  B.  Lagow  as  a  bankrupt,  and  was  in  force  at 
the  time  of  such  adjudication.  That  it  was  impossible  for  the  property 
to  be  returned  because  of  the  bankruptcy  proceeding  did  not  release  the 
sureties  from  their  obligation  to  pay  the  stated  value  of  the  property 
if  it  was  not  returned  in  accordance  with  the  other  condition  of  the 
bond.  Nor,  under  the  Bankruptcy  Act,  did  Lagow's  adjudication  as 
a  bankrupt  impair  their  liability  as  co-obligors  on  the  bond  to  make 
the  payment. 


Cassandra  Warren  v.  S.  P.  Willson,  Chief  Justice;  et  al. 

No.  2487.     Decided  February  28,  1917. 

1. — Certifled  Question — Conflict  in  Bulings — Mandamus. 

Mandamus  can  be  granted  by  the  Supreme  Court  to  require  a  Court  of 
Civil  Appeals  to  certify  to  it  for  decision,  on  the  ground  of  conflict  in  rulings, 
a  question  determined  in  a  caale  in  which  the  jurisdiction  of  the  latter  court 
is  final,  only  where  such  ruling  is  in  conflict  with  that  of  another  Court  of 
Civil  Appeals.  Where  it  is  not  so,  but  the  conflict  is  with  a  ruling  by  the 
{Supreme  Court,  the  propriety  of  certifying  the  question  is  left  to  the  appellate 
court.     (P.  263.) 

2. — Same — Husband  and  Wife — ^Bank — I>ei>osit. 

It  was  ruled  in  this  case  by  the  Court  of  Civil  Appeals  (152  S.  W.,  691) 
that  where  the  husband  and  wife  had  deposited  her  separate  means  to  her 
individual  credit  in  the  savings  department  of  a  bank  to  be  paid  out  only  on 
draft  by  the  depositor  and  production  of  the  pass  book  then  delivered  to  her, 
the  control  over  his  wife's  separate  estate  given  the  husband  by  statute  pro- 
tected the  bank  in  maJcing  payment  *  of  such  deposit  to  another  on  the  huB' 
band's  check  and  without  production  of  the  pass  book,  as  against  the  claim  of 
the  wife  who  retained  the  pass  book  and  signed  no  check.  Held  that  this  ruling 
was  in  conflict  with  that  of  the  Court  of  Civil  Appeals  for  the  Fourth  District 
in  O'Connell  v.  Storey,  105  S.  W.,  1174,  and  the  Court  of  Civil  Appeals  is  re- 
quired by  mandamus  to  certify  the  question.     (Pp.  263,  264.) 

Application  to  the  Supreme  Court  by  Caasandra  Warren  for  man- 
damus to  the  justices  of  the  Court  of  Civil  Appeals,  Sixth  District,  to 
require  them  to  certify  a  question. 

Hunter  &  Hunter,  for  petitioner. 
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Me.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

This  is  a  mandamus  proceeding  to  require  the  honorable  Court  of 
Civil  Appeals  for  the  Sixth  District  to  certify  to  this  court  for  deter- 
mination certain  legal  questions  involved  in  the  case  of  Waggoner  Bank 
&  Trust  Company,  Appellant,  v.  Mrs.  Cassandra  Warren,  Appellee,  upon 
the  ground  that  the  court's  ruling  is  in  conflict  with  decisions  of  this 
court,  decisions  of  its  own,  and  those  of  other  Courts  of  Civil  Appeals. 

The  case  is  one  of  which  the  jurisdiction  of  the  Court  of  Civil 
Appeals  is  final.  This  being  true,  and  the  motion  to  certify  having 
been  duly  made,  it  became  the  duty  of  the  court,  under  article  1623, 
to  certify  the  questions  if  its  ruling  thereon  was  in  conflict  with  a 
decision  of  another  Court  of  Civil  Appeals.  In  such  a  case  we  may 
require  the  certification  by  mandamus.  McCurdy  v.  Conner,  95  Texas, 
251.  We  have  no  authority,  however,  to  compel  a  Court  of  Civil  Ap- 
peals to  certify  a  question  upon  the  ground  that  its  ruling  is  in  conflict 
with  a  decision  of  the  Supreme  Court.  The  propriety  of  certifying 
such  a  conflict  is  left  to  the  determination  of  that  court.  Article  1623 
(the  Act  of  1899)  is  the  only  statute  we  have  making  it  the  duty  of 
the  Courts  of  Civil  Appeal^  to  certify  questions  to  the  Supreme  Court 
in  case  of  conflict,  and  it  confines  the  duty  to  only  those  rulings  which 
are  in  conflict  with  a  decision  of  "some  other  Court  of  Civil  Appeals.'^ 
Smith  V.  Conner,  98  Texas,  434;  Texas  &  P.  Ry.  Co.  v.  Willson,  101 
Texas,  269;  Xewnom  v.  Neill,  101  Texas,  42;  McKay  v.  Conner,  101 
Texas,  313. 

We  shall,  accordingly,  only  consider  whether  the  ruling  complained 
of  conflicts  with  cited  decisions  of  other  Courts  of  Civil  Appeals. 

This  is  the  case :  Mrs.  Warren,  a  married  woman,  but  who  separated 
from  her  husband  on  the  next  day,  called  at  the  appellant  bank,  on 
November  17,  1910,  accompanied  by  her  husband,  and  presented  to  its 
cashier  a  draft  upon  a  New  York  bank  for  $1500,  her  separate  prop- 
erty, and  so  known  to  be  by  the  cashier  at  the  time,  having  the  cashier 
pay  her  thereon  $200  in  money,  place  $600  to  her  husband's  credit  in  the 
bank's  commercial  department,  and  credit  the  remainder,  $700,  to  an 
accpunt  in  her  individual  name  in  its  savings  department.  The  cashier 
gave  her  a  pass-book,  in  which  her  deposit  was  noted,  and  advised  her 
that  the  money  could  not  be  withdrawn  from  the  bank  without  the  pass- 
book being  brought  or  sent, to  the  bank.  On  the  outside  cover  of  the 
pass-book  this  was  printed: 

"Take  care  of  this  book.  It  must  be  presented  when  money  is  de- 
posited or  withdrawn.  Be  sure  that  no  unauthorized  person  secures 
possession  of  it.     If  lost  or  stolen,  notify  the  bank  at  once." 

In  the  book  were  printed  rules  governing  deposits  and  payments  in 
the  bank's  savings  department,  declaring  the  pass-book  to  be  the  voucher 
of  the  depositor,  and  that  all  payments  made  to  persons  producing  it 
should  be  valid  payments;  and,  further,  that  all  drafts  drawn  upon  the 
account  must  be  made  by  the  depositor,  or  by  his  or  her  order  in  writing, 
and  upon  production  of  the  pass-book,  but  that  all  payments  made  to 
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the  person  producing  the  pass-book  should  be  good  and  valid.  Mrs. 
Warren  relied  upon  the  statement  made  to  her  by  the  cashier  that  no 
part  of  the  amount  placed  to  her  credit  in  the  savings  department 
could  be  withdrawn  save  upon  production  of  her  pass-book,  and  would 
not  have  made  the  deposit  had  she  known  that  the  bank  would  permit 
her  husband  to  withdraw  the  money  without  producing  it.  She  re- 
tained the  pass-book  in  her  possession  until  March  20,  1911,  when  she 
sent  it  by  mail  to  the  bank  with  the  request  that  it  forward  her  a  draft 
for  the  amount  of  the  deposit.  She  was  advised  by  the  bank  that  in 
December  the  entire  amount  had  been  paid  to  her  husband  upon  two 
separate  checks  drawn  by  him  in  her  name. 

In  the  trial  court,  Mrs.  Warren  recovered  judgment,  on  the  ground 
that  the  bank's  payment  of  the  money  under  the  conditions  stated  was 
not  binding  upon  her. 

In  reversing  this  judgment  and  rendering  judgment  in  the  bank's 
favor,  the  ruling  of  the  Court  of  Civil  Appeals  was,  that  although  the 
deposit  was  made  by  Mrs.  Warren  on  the  faith  of  the  bank's  contract 
that. the  money  could  not  be  withdrawn  except  upon  the  production  of 
her  pass-book,  in  making  the  contract  Mrs.  Warren  should  be  held  to 
have  acted  as  the  agent  of  her  husband,  and  the  contract  was  of  no  force 
as  against  his  right  to  resume  the  control  of  the  money.  The  effect  of 
the  ruling  is,  that,  although  the  contract  was  made  by  the  wife  with, 
evidently,  the  husband's  full  concurrence,  it  was  not  a  valid  contract, 
because  of  his  power  to  control  the  wife's  separate  property,  and  the 
bank  was  therefore  not  liable  for  its  violation. 

It  is  asserted  that  the  ruling  is  in  conflict  with  the  decision  of  the 
Court  of  Civil  Appeals  for  the  Fourth  District  in  O'Connell  v.  Storey, 
105  S.  W.,  1174.  There,  a  married  woman  had  negotiated  a  contract 
with  another  by  which  she  was  to  render  certain  personal  services. 
She  rendered  the  services  with  the  acquiescence  of  her  husband.  In 
the  suit  to  recover  their  value  according  to  the  agreement,  it  was  held 
that  the  defendant  would  not  be  heard  to  question  the  validity  of  the 
wife's  contract;  that  in  such  a  case  the  law  would  impute  the  hus- 
band's authorization  of  the  contract,  and,  when  fulfilled  by  her,  hold 
the  other  party  to  the  performance  of  his  part  of  it. 

If  the  contract  of  a  married  woman  with  reference  to  her  personal 
earnings,  which,  by  the  law  in  force  at  the  time,  were  under  the  hus- 
band's control,  is  enforcible  in  her  interest  when  performed  by  her, 
because  of  the  husband's  imputed  authorization  of  the  contract,  it  is 
evident  that  her  contract,  made  with  the  husband's  concurrence  and 
implied  authorization,  in  relation  to  a  personal  bank  deposit,  alike 
subject,  under  the  existing  law,  to  the  husband's  management,  is,  when 
performed  by  her,  equally  valid  against  the  other  party  availing  him- 
self of  its  benefits. 

The  conflict  between  the  two  decisions  is  apparent.  The  mandamus 
will,  therefore,  be  allowed  for  the  certification  of  the  ruling  in  question. 

Mandamus  awarded. 
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Texas  Bank  &  Trust  Company  op  Beaumont  v.  George  W. 

Smith  et  al. 

1 

No.  2467.     Decided  February  28,  1917. 

1. — Owner  Defined. 

The  word  "owner,"  as  generally  used,  signifies  one  having  the  legal  title; 
but  it  is  frequently  used  in  statutes  to  denote  one  holding  for  himself  and  in 
his  own  right,  but  having  less  than  absolute  title.  It  may  be  necessary  to  con- 
sult the  context  to  determine  in  which  sense  it  is  used.     (P.  268.) 

2. — Statute — ^Irrigation — ^Person  "O^wHing"  Land. 

The  person  "owning"  land  subject  to  irrigation,  whose  lease  of  water  rights 
may  attach  a  lien  on  the  crops  raised  on  the  land  so  irrigated,  under  the  terms 
of  the  statute  (Rev.  Stats.,  1911,  art.  6009,  sec.  18,  p.  25,  General  Laws  of  1895) 
need  not  be  the  absolute  owner.  One  holding  by  lease  could  contract  with  the 
irrigation  company  for  water  supply  for  his  crops,  and  thereby  fix  a  lien  in 
the  company's  favor  on  the  crops  so  raided.     (Pp.  267-272.) 

i 

3. — Statutory  Construction. 

The  construction  given  to  one  section  of  a  statute  should  be  in  harmony 
with  other  sections  and  the  same  term,  in  different  section  of  the  Act,  should 
ordinarily  be  given  the  same  significance.     (P.  271.) 

{ 

4. — Irrigation — Lien — ^Priority. 

The  lien  upon  crops  created  by  the  contract  of  one  holding  land  with  the 
company  furnishing  water  to  irrigate  same,  by  the  terms  of  the  statute  (Rev. 
Stats.,  1911,  art.  5009)  takes  priority  over  the  lien  of  the  landlord  or  a  mort- 
gage lien,  though  they  were  created  prior  to  the  making  of  such  contract  for 
irrigation.     (Pp.  272,  273.) 

5. — Same. 

The  Legislature  may  give  a  statutory  lien  priority  over  contract  or  statutory 
liens  previously  attaching,  where  its  object  is  to  secure  a  charge  necessary  to 
the  preservation  of  the  property.     (P.  272.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Jefferson  County. 

Townes,  Foster  &  Hardwiclce,  for  Texas  Bank  &  Trust  Company  of 
Beaumont,  appellant. — The  Legislature  is  presumed  to  have  used  words 
in  their  ordinary  sense,  and  having  provided  that  the  lien  on  the  crop 
should  exist  only  when  the  contract  to  furnish  water  was  made  with  the 
person  owning  the  land  subject  to  irrigation,  a  tenant,  having  no  title 
and  only  a  limited  right  to  the  use  of  the  land,  could  not,  in  the  face 
of  the  unambiguous  wording  of  the  statute,  be  considered  as  owning 
land  or  as  coming  within  the  provisions  of  the  law.  Construction  of 
statutes:  Art.  5502,  Rev.  Stats.;  Turner  v.  Cross,  83  Texas,  218; 
Campbell  v.  Cook,  86  Texas,  630-635;  T.  &  P.  Ry.  Co.  v.  Railroad 
Commission,  106  Texas,  386;  Michael  v.  Michael,  79  S.  W.,  74;  Gross 
V.  Colonial  Assur.  Co.,  121  S.  W.,  517-,  Warner  Elevator  Co.  v.  Maverick, 
88  Texas,  489.  Definition  of  "owner^':  Tutner  v.  Cross,  supra;  Camp- 
bell V.  Cook,  supra;  Cox  v.  Robinson,  105  Texas,  426,  150  S.  W.,  1149, 
1156;  Galveston  Ex.  Assn.  v.  Perkins,  80  Texas,  62;  American  Woolen 
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Co.  V.  Town  Council,  29  R.  I.,  93;  In  re  Sherry,  25  Misc.,  361,  55 
N.  Y.  Supp.,  421;  Johnson  v.  Cn^kshanks,  21  Ore.,  339;  McLain  v. 
Maricle,  60  Neb.,  353,  358;  Smith  v.  Improvement  Dist.,  156  S.  W. 
(Ark.),  455,  456;  West  v.  Washington  &  C.  R.  R,  90  Pac.  (Ore.),  666; 
Barclay  v.  State,  47  So.  (Ala.),  75;  In  re  Riddell,  116  N.  Y.  Snpp., 
261,  264;  In  re  Clement,  101  N.  Y.  Snpp.,  447,  450;  Crary  v.  Chicago, 
etc.,  Ry.  Co.,  100  N.  W.,  18;  Bouvier,  Law  Dictionary;  Black,  Law 
Dictionary;  Anderson,  Law  Dictionary;  Century  Dictionary;  Webster's 
Dictionary. 

The  mortgage  in  favor  of  the  Texas  Bank  &  Trust  Company  was 
executed  and  filed  for  registration  prior  to  the  time  of  the  execution 
of  the  contract  to  furnish  water  made  by  Smith  with  the  irrigation 
company,  and,  therefore,  the  mortgage  lien  is  superior  to  any  statutory 
lien  in  favor  of  the  irrigation  company.  Rights  vested  under  a  valid 
and  subsisting  mortgage  can  not  be  avoided  or  affected  by  acts  of 
mortgagor  without  consent  of  mortgagee.  Moving  mortgaged  property 
on  rented  premises  does  not  postpone  mortgage  lien  in  favor  of  land- 
lord's lien.  Kennedy  v.  Davis  &  Bro.,  2  Posey,  77 ;  H.  R.  E.  B.  &  B. 
Assn.  V.  Cochran,  60  Texas,  620;  Brackenridge  v.  Millan,  81  Texas,  17; 
Rogers  v.  Grigg,  29  S.  W.,  654;  Austin  v.  Welch,  31  Texas  Civ.  App., 
526,  72  S.  W.,  881 ;  Low  v.  Troy  Laundry  Mach.  Co.,  160  S.  W.,  136. 
When  mortgaged  property  is  placed  in  a  warehouse  for  safekeeping, 
the  mortgage  lien  is  not  postponed  in  favor  of  the  warehouseman's  lien. 
Jones  on  Liens,  3d  ed.,  par.  971.  When  a  mortgaged  animal  is  placed 
in  a  livery  stable  the  mortgage  lien  is  not  postponed  in  favor  of  the 
liveryman's  lien.  Stott  v.  Seott,  68  Texas,  302;  Blackford  v.  Ryan, 
61  S.  W.,  161 ;  Masterson  v.  Pelz,  86  S.  W.,  56 ;  McGhee  v.  Edwards, 
87  Tenn.,  506,  11  S.  W.,  316;  Farney  v.  Kerr  (Tenn.),  48  S.  W.,  103; 
11  Ann.  Cas.,  1043 ;  32  Ann.  Cas.,  315;  Jones  on  liens,  3d  ed.,  par.  691. 
Lien  for  work  on  personal  property  is  not  superior  to  a  mortgage  lien 
existing  at  the  time  the  work  was  done.  Jesse  French  P.  &  0.  Co.  v. 
Elliott,  166  S.  W.,  29. 

Lipscomb  A  Williams,  for  Beaumont  Irrigating  Company. — The  lien 
of  an  irrigating  company  given  by  statute  to  secure  its  reasonable 
charges  for  water  necessary  to  grow  a  crop  of  rice  (to  the  owners  of 
which  it  owes  a  statutory  duty  of  furnishing  water),  will  not  be  post- 
poned to  liens  of  others  on  such  crop  where  the  holders  of  such  other 
liens  know  of  and  acquiesce  in  the  creation  of  the  lien  for  water  rates. 
Arts.  3125  and  3130,  Rev.  Stats,  of  Texas;  Hotel  Co.  v.  Griffith,  88 
Texas,  581;  Brooks  v.  Railway  Co.,  101  U.  S.,  451;  Farney  v.  Kerr 
(Ky.),  48  S.  W.,  103. 

As  title  and  right  varies  from  fee  simple  to  that  of  mere  occupant, 
so  the  word  "ownership"  varies  according  to  context  and  subject  matter. 
Peterson  v.  Johnson,  132  Wis.,  280;  Chicago,  R.L&  P.  R.  Co.  v.  State, 
84  Ark.,  409 ;  Iroquois  Co.  v.  Meyer,  80  Ohio  St.,  676 ;  Block  v.  Pearson, 
19  Okla..  422;  Robinson  v.  Schlitz,  115  S.  W.,  472. 
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Geo,  D.  Anderson,  for  appellee  McDonald  and  others. — An  irrigating 
company  has  no  statutory  lien  for  its  charges  for  water  furnished  to  a 
tenant,  where  such  irrigating  company  has  no  contract  therefor  with 
the  owner  of  the  land.     Rev.  Stats.,  arts.  3130,  3125. 

Mere  knowledge,  by  a  land  owner,  that  his  tenant  will  require  water 
from  an  irrigating  company,  will  not  subordinate  the  landlord's  lien 
on  the  crop,  expressly  retained  by  the  landlord,  to  any  lien  which  may 
be  created  by  the  tenant  on  the  crop  for  water  rent.  Rev.  Stats.,  etrt. 
3135. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  case  presents  a  controversy  between  an  irrigatioti  company,  cer- 
tain landlords,  and  a  mortgagee  with  respect  to  the  existence  and  pri- 
ority of  the  lien  claimed  by  the  irrigation  company. 

In  the  year  1909  one  George  W.  Smith  was  in  possession  of  certain 
lands  leased  by  him  from  the  owners,  using  the  same  for  a  rice  farm. 
To  successfully  gi*ow  rice  on  the  land  irrigation  was  necessary,  and 
the  only  water  accessible  for  the  purpose  was  that  from  the  canals  of 
the  irrigation  company.  In  July  of  1909  Smith  entered  into  a  contract 
with  the  irrigation  company,  by  the  terms  of  which  water  for  irrigation 
purposes  was  to  be  furnished  him  by  the  company  for  an  agreed  price. 
Prior  to  the  making  of  this  contract  Smith  had  executed  a  mortgage  to 
a  banking  company  to  secure  the  payment  of  money  loaned  him  to  be 
used  in  growing  the  rice  crop.  This  mortgage  was  duly  registered  be- 
fore the  irrigation  contract  was  made.  The  owners  of  the  land  knew 
at  the  time  their  leases  were  made  to  Smith  that  his  purpose  was  to 
cultivate  the  land  in  rice,  as  did  also  the  banking  company  at  the 
time  it  took  its  mortgage. 

Default  having  been  made  by  Smith  in  the  payment  of  rent  due  by 
him  for  some  of  the  land,  the  owner  of  such  land,  one  of  the  landlords, 
filed  suit  for  the  rent  due  and  for  foreclosure  of  the  landlord's  lien 
upon  the  crop  of  rice  thereon  grown.  Afterwards  the  irrigation  com- 
pany filed  a  separate  suit  seeking  the  recovery  of  the  amount  due  by 
Smith  under  the  water  contract  and  a  foreclosure  of  a  Hen  upon  the 
entire  crop.  The  two  suits  were  consolidated.  The  banking  company 
intervened,  setting  up  its  mortgage  lien,  as  did  also  the  other  landlords 
asserting  their  landlord's  liens. 

The  questions  propounded  by  the  honorable  Court  of  Civil  Appeals 
are  as  follows: 

'^1.  Smith  being  a  lessee,  and  not  the  owner  of  the  land,  and  the 
contract  for  water  having  been  made  with  him  and  not  with  the  land 
owners,  did  the  irrigating  company,  by  its  contract  made  with  Smith 
and  by  furnishing  water  for  the  irrigation  of  the  crops  in  pursuance 
thereof,  acquire  a  lien  on  the  crops  so  irrigated  by  virtue  of  the  pro- 
visions of  article  3130  of  Sayles'  Civil  Statutes? 

"2.  If  the  foregoing  question  is  answered  in  the  affirmative,  then 
we  ask,  was  such  lien  superior  to  the  mortgage  lien  of  the  Texas  Bank 


Digitized  by  VjOOQIC 


268  Texas  Supreme  Court  Reports,  Vol.  108.      [February, 

&  Trust  Company,  and  to  the  liens  of  the  land  owners  for  the  rents  of 
their  lands  r 

The  statute  in  force  in  1909  with  respect  to  the  lien  of  an  irrigation 
company  upon  crops  grown  on  land  for  the  irrigation  of  which  it  had 
furnished  water,  was  in  these  wt)rd8: 

"Every  person,  corporation  or  association  of  persons  which  has  hereto- 
fore constructed  or  which  may  hereafter  construct  any  ditch,  canal, 
dam,  lake  or  reservoir  for  the  purpose  of  irrigation,  and  who  shall  lease 
or  rent  the  water  from  said  ditch,  canal,  dam,  lake  or  reservoir  to  any 
person  or  association  of  persons  or  corporation  owning  any  lands  sub- 
ject to  irrigation  from  any  such  ditch,  canal,  lake,  dam  or  reservoir, 
such  person,  corporation  or  association  of  persons  owning  such  ditch, 
canal,  lake,  dam  or  reservoir  shall  have  a  preference  lien,  superior  to 
every  other  lien,  upon  the  crop  or  crops  raised  upon  the  land  thus  irri- 
gated under  such  lease  or  contract.''  Act  of  1895,  sec.  18  (General  Laws 
of  1895,  p.  25);  art.  3130,  Savles'  Civil  Statutes  of  1897;  art.  5009, 
Rev.  Stats.,  1911. 

The  term  "owner,''  as  generally  used,  signifies  one  who  has  the  legal 
or  rightful  title.  But  this  is  not  always  the  sense  in  which  it  is  em- 
ployed. It  is  not  rigid  in  meaning,  and  in  statutes  is  not  infrequently 
used  to  denote  one  holding  for  himself  and  in  his  own  right  but  having 
less  than  an  absolute  title.  Its  meaning  depends  in  a  great  measure 
upon  the  context  and  the  subject  matter  to  which  it  is  applied.  Thus 
in  statutes  defining  duties  of  railroads  and  denouncing  a  penalty  against 
the  corporation  "owning  the  railroads,"  or  exacting  certain  requirements 
of  the  companies  "owning  the  tracks,"  the  corporation  in  control  of 
and  operating  the  railroad,  though  simply  a  lessee  of  the*  property,  is 
an  "owner"  within  the  meaning  of  such  statutes.  State  v.  St.  Louis  & 
S.  P.  R.  R.  Co.,  46  Mo.  App.,  466 ;  Baltimore  &  0.  R.  R.  Co.  v.  Walker, 
45  Ohio  St.  Rep.,  577,  16  N.  E.,  475;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
State,  84  Ark.,  409,  106  S.  W.,  199.  In  an  action  to  recover  the  pos- 
session of  real  estate,  to  maintain  which  only  a  possessory  title  was 
necessary,  a  tenant  for  years  properly  alleged  himself  to  be  "the  owner*' 
of  the  real  estate.  Parker  v.  Railroad  Co.,  79  Minn.,  372,  82  N.  W., 
673.  Other  cases  illustrating  like  uses  of  the  term  are  Schott  v.  Harvey, 
105  Pa.,  222;  Camp  v.  Rogers,  44  Conn.,  291;  Peterson  v.  Johnson, 
132  Wis.,  280,  111  X.  W.,  659.  The  last  case  concerned  a  statute  imposing 
the  duty  on  "the  respective  occupants  of  adjoining  lands,  used  and  occu- 
pied for  farming  purposes,"  of  maintaining  partition  fences,  unless  they 
should  otherwise  mutually  agree.  It  then  provided:  "And  owners  of 
lands  who  do  not  maintain  and  keep  in  repair  lawful  partition  fences 
shall  not  be  entitled  to  recover  any  damages  whatever  for  trespasses  by 
the  animals  of  owners  of  any  adjoining  lands  with  whom  partition 
fences  might  have  been  maintained  if  such  lands  had  been  inclosed/' 
The  word  "owners"  as  used  in  the  quoted  part  of  the  statute  was  held 
to  include  persons  designated  by  the  word  "occupants"  in  the  preceding 
part. 
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That  the  term  may  signify  one  whom  the  owner  of  the  title  has 
clothed  with  the  possession  and  control,  is  recognized  by  this  court. 
In  the  opinion  of  Chief  Justice  Stayton  in  Turner  v.  Cross  and  Eddy, 
Receivers,  83  Texas,  218,  15  L.  R.  A.,  262,  18  S.  W.,  578,  in  speaking 
of  the  terms  "owner^'  and  ^^proprietor,'*  this  is  said: 

'^oth  words  are  doubtless  often  used  to  express  right  to  property  in 
a  thing  less  than  absolute  or  exclusive  right,  but  when  this  occurs  it 
will  ordinarily  appear  from  the  context,  and  in  all  such  cases  the  person 
holds  for  himself  and  in  his  own  right ;  and  as  stated  in  brief  of  counsel, 
Hhe  right  of  such  a  person  to  the  possession  and  control  springs  not 
from  an  act  to  which  the  concurrence  or  consent  of  the  owner  is  not 
required,  as  in  the  appointment  of  a  receiver,  but  from  the  direct  act 
of  the  owner  or  proprietor,  who  thereby  clothes  the  person  placed  in 
the  possession  and  control  with  the  right  to  operate  the  same  for  his 
own  benefit/ '' 

The  sense  in  which  the  term  ^^owning^'  was  used  in  that  part  of  the 
statute  under  consideration  which  requires  that  the  lease  of  water  be 
to  one  "owning^'  the  lands  to  be  irrigated,  in  order  for  the  irrigation 
company  to  have  the  statutory  lien  upon  the  crops  thereon  grown,  can 
not  be  accurately  determined  without  consulting  the  context  of  the  act 
of  which  the  statute  was  a  part.  As  already  noted,  the  statute  was 
section  18  of  the  Act  of  1895.  Section  11  of  the  Act  as  amended  at 
the  same  session  (General  Laws  of  1895,  page  27;  art.  3125,  SayW 
Civil  Statutes  of  1897),  throws  a  distinct  light  upon  the  question,  since 
it  is  the  part  of  the  act  which  deals  with  the  duties  of  irrigation  com- 
panies chartered  under  it  or  the  general  laws,  defines  the  classes  of 
water  rights  which  may  be  sold  or  leased,  and  designates  those  entitled 
to  obtain  them. 

After  authorizing  the  formation  of  corporations  with  the  powers  con- 
ferred by  the  Act,  this  section  declares: 

"All  such  corporations  shall  have  full  power  and  authority  to  make 
contracts  for  the  sale  of  permanent  water  rights,  and  to  have  the  same 
secured  by  liens  on  the  land  or  otherwise,  and  to  lease,  rent  or  other- 
wise dispose  of  the  water  controlled  by  such  corporation  for  such  time 
as  may  be  agreed  upon,  and  in  addition  to  the  lien  on  the  crops  herein- 
after provided  for,  the  lease  or  rental  contract  may  be  secured  by  a 
lien  on  the  land  or  otherwise." 

This  is  a  general  provision  designating  the  kinds  of  water  rights 
which  irrigation  companies  may  grant  to  consumers.  They  are  of  two 
distinct  classes,  permanent  water  rights,  and  those  of  a  limited  durar 
tion.  This  distinction  is' important,  and  materially  aids  in  the  inter- 
pretation of  section  18.  Permanent  water  rights,  this  provision  con- 
templates, are  to  be  sold.  Other  water  rights  are  to  be  leased  or  rented. 
The  former  are  to  be  evidenced  by  contracts  of  sale;  the  latter  by  con- 
tracts of  lease.  With  whom  are  such  respective  classes  of  contracts 
to  be  entered  into,  and  how  are  they  to  be  secured?  Contracts  for  the 
sale  of  permanent  water  rights  are  to  be  made,  of  course,  with  the 
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owner  of  the  title  to  the  land.  As  to  their  security,  it  is  declared  that 
they  may  be  secured  by  liens  on  the  land,  which  could  be  validly  given 
only  by  an  owner  of  the  title,  or  by  means  of  other  security.  As  to 
lease  contracts,  no  limitation,  whatever,  is  imposed  in  respect  to  the 
classes  of  persons  with  whom  they  may  be  made.  The  authority  to 
make  such  contracts  is  conferred  in  the  broadest  terms.  There  is  no 
hint  in  the  provision  of  a  power  to  make  them  with  only  the  owner 
of  the  title  to  the  land,  to  the  exclusion  of  a  tenant  in  rightful  control 
and  possession  who  might  need  the  water  for  his  use.  Its  language, 
as  well  as  the  spirit  of  the  act,  repudiates  the  view  that  a  tenant  in 
possession  is  to  be  dependent  upon  the  owner  of  the  title  for  his  water 
supply,  wholly  deprived  of  the  right  to  contract  for  it,  and  altogether 
excluded  from  the  benefits  of  the  act  unless  the  owner  of  the  title  sees 
fit  to  lease  the  water  necessary  for  his  use.  The  only  reasonable  con- 
struction of  this  provision  is  that  it  authorizes  the  making  of  lease 
contracts  with  either  a  tenant  in  possession  or  the  owner  of  the  title. 
What  security  does  the  act  provide  for  this  class  of  contracts?  The 
answer  to  this  inquiry  is  to  be  found  both  in  the  provision  above  quoted 
and  in  section  18,  constituting  the  statute  under  consideration,  since 
both  relate  to  this  same  subject  and  by  direct  reference  one  is  sub- 
stantially made  a  part  of  the  other.  The  above  provision  recognizes 
and  declares  that  such  contracts  are  to  be  secured,  primarily,  by  the 
statutory  lien  upon  the  crops  conferred  by  section  18,  though  providing 
that  they  may  be  additionally  secured  by  a  lien  on  the  land  or  other- 
wise. Its  language  is  that  they,  ^^in  addition  to  the  lien  on  the  crops 
hereinafter  provided  for, — (the  lien  conferred  by  section  18),  may  be 
secured  by  a  lien  on  the  land,  etc.'^  The  express  lien  upon  the  land 
for  the  security  of  such  contracts  could  be  validly  given  only  by  the 
owner  of  the  title.  But  was  the  statutory  lien  upon  the  crops  when 
grown  by  a  tenant  in  possession  to  be  dependent  in  all  cases  upon  the 
existence  of  a  water  lease  contract  with  the  owner  of  the  title?  To  so 
assume  is  either  to  introduce  a  conflict  between  section  18  and  the  pro- 
vision above  quoted,  or  to  impose  a  limitation  upon  the  latter  not 
expressed,  and  which  the  generality  of  its  terms  excludes.  The  con- 
struction to  be  given  the  provision  quoted  in  respect  to  the  persons 
with  whom  the  making  of  lease  contracts  is  authorized,  is,  as  already 
stated,  that  they  may  be  made  with  either  a  tenant  in  possession,  or 
the  owner  of  the  title.  It  expressly  declares  that  the  security  for  such 
contracts  shall  be,  primarily,  the  statutory  lien  upon  the  crops  con- 
ferred by  section  18.  Under  this  provision,  therefore,  such  contracts 
would  stand  so  secured,  whether  entered  into  either  by  a  tenant  in 
possession  or  the  owner  of  the  title.  To  construe  section  18  as  mean- 
ing that  they  are  to  be  secured  by  the  statutory  lien  only  when  made 
with  the  owner  of  the  title  would,  accordingly,  contradict  the  plain 
intendment  of  the  above  provision.  In  the  construction  of  the  two 
provisions  they  are  to  be  harmonized,  if  their  terms  reasonably  admit 
of  it,  so  that  both  may  be  given  consistent  effect.     This  may  be  done 
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only  by  either  assuming  that  in  authorizing  the  making  of  lease  con- 
tracts the  Legislature  intended  they  should  be  made  with  only  the 
owner  of  the  title,  thus  depriving  a  tenant  in  possession  of  all  right 
in  his  own  behalf  to  contract  for  and  obtain  water  for  his  use,  and 
placing  his  right  to  water  at  the  entire  disposal  of  his  landlord, — a 
construction  not  only  opposed  by  express  provisions  of  the  act,  as  will 
be  later  shown,  but  which  would  subject  the  tenant  to  an  injustice 
that  it  is  not  reasonable  to  believe  the  Legislature  intended,  or  con- 
struing the  word  "owning,'*  used  in  section  18,  in  its  broader  sense, 
and  as,  therefore,  including  a  tenant  in  rightful  control  and  possession 
of  the  land.  The  term  in  legal  effect  admits  of  that  construction,  and 
as  used  in  this  statute  such  meaning  should  be  given  it. 

It  is  difficult  to  believe  that  since  the  Legislature  in  conferring  the 
authority  for  the  making  of  lease  contracts  did  not  limit  its  exercise 
to  only  the  owner  of  the  title,  its  purpose  was,  nevertheless,  to  confine 
the  benefits  of  the  statutory  lien  provided  for  their  security  to  only 
such  as  an  owner  of  the  title  might  make.  It  is  more  reasonable  to 
conclude  that  the  intention  was  that  the  lien  thus  furnished  for  this 
class  of  contracts  should  apply  to  all  authorized  contracts  of  the  class. 

That  the  Act,  in  terms,  authorizes  the  making  of  such  contracts 
directly  with  the  owner  of  only  a  possessory  title  to  the  land,  as  disr 
tinguished  from  an  owner  of  the  absolute  title,  and  declares  it  to  be 
the  duty  of  irrigation  companies  to  furnish  such  an  owner  water  in 
his  own  right,  is  shown  by  this  further  provision  of  amended  section  11 : 

"All  persons  who  own  or  hold  a  possessory  right  or  title  to  land 
adjoining  or  contiguous  to  any  canal,  ditch,  flume  or  lateral  con- 
structed and  maintained  under  the  provisions  of  this  chapter,  and  who 
shall  have  secured  a  right  to  the  use  of  water  in  said  canal,  ditch, 
flume,  lateral,  reservoir,  dam  or  lake,  shall  be  entitled  to  be  supplied 
from  such  canal,  ditch,  flume,  lateral,  dam  or  lake  with  water  for 
irrigation  of  such  land,  and  for  mining,  milling,  and  stock  raising  in 
accordance  with  the  terms  of  his  or  their  contract.*' 

The  declaration  that  the  owners  of  a  possessory  title  to  land  adjoin- 
ing any  canal,  etc.,  who  shall  have  secured  the  right  to  the  use  of 
warer  in  the  canal,  shall  be  entitled  to  be  supplied  with  water  "in 
accordance  with  the  terms  of  his  or  their  contract*'  could  reasonablv 
contemplate  nothing  less  than  their  right  to  make  such  contracts  for 
themselves. 

It  thus  also  appears  that  in  this  part  of  the  act  the  holder  of  only 
a  possessory  right  to  the  land  is  recognized  as  the  "owner"  of  a  species 
of  title.  This  serves  to  explain  the  meaning  of  the  term  "owning**  in 
section  18.  It  is  not  to  be  assumed  that  the  term  was  used  in  the 
latter  section  in  a  sense  wholly  different  from  that  in  which  it  .was 
employed  in  another  section  of  the  identical  act  with  reference  to  the 
same  subject  matter.  The  more  reasonable  view, — and  such  is  a  pri- 
mary rule  of  construction,  is  that  it  was  used  in  a  qonsistent  sense  in 
both  sections. 
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The  second  question  is  settled  by  the  statute.  It  declares  that  the 
lien  it  provides  shall  be  "superior  to  every  other  lien."  All  liens  for 
which  the  law  then  made  provision  must  have  been  taken  into  account 
in  the  enactment  of  the  statute.  Being  the  later  act,  this  declaration 
could  only  mean  that  all  such  statutory  liens  should  be  subordinate 
to  the  lien  which  it  was  the  purpose  of  the  act  to  confer,  whether  in 
force  or  not  when,  the  latter  attached.  As  to  the  landlord's  lien,  this 
is  necessarily  true  as  applied  to  a  water  lease  contract  made  with  a 
tenant.  In  no  cape  could  such  a  contract  be  well  made  with  the  tenant 
until  he  had  acquired  his  right  to  the  land  by  lease  from  its  owner, 
which,  as  a  rule,  marks  also  the  time  of  the  creation  of  the  rental 
indebtedness  and,  accordingly,  the  inception  of  the  landlord's  lien.  To 
hold  that  the  existence  of  the  landlord's  lien  renders  inferior  the  irri- 
gation company's  lien,  would  make  meaningless  the  declaration  of  the 
statute  that  the  latter  shall  be  "superior  to  every  other  lien." 

As  applied  to  contract  liens,  this  is  also  true.  Such  liens  subse- 
quently created  would^  without  this  declaration,  be  subordinate  because 
inferior  in  point  of  time.  With  respect  to  contract  liens,  therefore, 
this  declaration  is  without  force  unless  it  has  reference  to  those  in 
existence  when  the  lien  of  the  statute  accrues. 

Ordinarily,  a  statutory  lien  will  not  be  given  precedence  over  an 
existing  and  duly  registered  lien.  But  there  is  no  question  as  to  the 
power  of  a  Legislature  to  give  a  statutory  lien  such  priority  where  its 
object  is  to  secure  a  charge  necessary  for  the  preservation  of  the  prop- 
erty.    Jones  on  Chattel  Mortgages,  sec.  474. 

An  instance  of  liens  having  this  priority,  independently  of  any 
statute  provision,  is  the  maritime  lien  upon  vessels  for  repairs  neces- 
sary to  maintain  tlieir  seauorthiness.  The  expenditure  for  such  repairs 
inures  to  the  benefit  of  the  mortgagee,  and  is  as  much  to  his  advantage 
as  to  the  mortgagor.  For  this  reason  the  mortgage  lien,  though  prior 
in  time,  is  made  subordinate.  Scott  v.  Delahunt,  65  N.  Y.,  128;  Pro- 
vost V.  Wilcox,  17  Ohio  St.,  359 ;  Hammond  v.  Danielson,  126  Mass.,  294. 

For  a  stronger  reason  should  the  lien  conferred  by  the  statute  under 
consideration  be  held  superior  to  a  prior  mortgage  lien.  It  is  to  secure 
indebtedness  for  the  water  which  helps  to  create  the  property  upon 
which  the  mortgage  lien  is  given,  without  which  the  property  might 
not  have  existence.  The  theory  of  the  statute  is  that  holders  of  prior 
liens  upon  the  crops  to  be  grown  on  the  irrigated  land  are  not  preju- 
diced, but  aided  by  the  furnishing  of  the  water  necessary  to  their 
growth.  It  is  for  this  reason,  plainly,  that  the  lien  to  secure  the  water 
charges  is  given  its  superior  rank. 

Cases  holding  that  a  lien  upon  property  subsequently  moved  on 
rented  premises  is  superior  to  the  landlord's  lien,  furnish  no  analogy, 
and  do  not  control  the  question.  In  such  instances  the  tenant's  in- 
debtedness for  rent  due  the  landlord  has  no  possible  relation  to  the 
preservation   of  the   property,   and,  ^consequently,   there   could   be   no 
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reason  for  holding  that  it  was  the  purpose  of  the  Legislature  to  dis- 
place the  existing  lien. 

Nor  does  the  decision  in  Blackford  v.  Ryan,  61  S.  W.,  161,  by  the 
Court  of  Civil  Appeals  for  the  Fifth  District,  have  any  bearing  upon 
the  question.  It  was  decided  there  that  the  lien  given  by  article  3319, 
Revised  Statutes  of  1895,  to  a  livery  stable  keeper  for  the  care  of  a 
horse  was  subordinate  to  an  existing  mortgage  lien,  duly  registered  at 
the  time  the  horse  was  placed  in  the  stable.  That  article  gave  merely 
^'a  special*^  lien  upon  animals  fed  and  cared  for  in  such  stables.  It 
contained  no  declaration  that  it  should  be  "superior  to  every  other  lien." 
In  addition,  it  was  provided  by  article  3326  of  the  same  title:  ^^Noth- 
ing  in  this  title  shall  be  construed  or  considered  as  in  any  manner  im- 
pairing or  affecting  the  right  of  parties  to  create  liens  by  special  con- 
tract or  agreement,  nor  shall  it  in  any  manner  affect  or  impair  other 
liens  arising  at  common  law  or  in  equity,  or  by  any  statute  of  this 
State,  or  any  other  lien  not  treated  of  under  this  title.'^  The  latter 
article  would  alone  serve  to  maintain  the  priority  of  the  existing  mort- 
gage in  such  a  case.    Masterson  v.  Pelz,  86  S.  W.,  56. 

Both  questions  are  answered  in  the  affirmative. 


Malakoff  Gin  Company  v.  C.  A.  Riddlesperger  et  al. 

No.  2486.     Decided  February  28,  1917. 

Injnnction — Contract — Bestraint  of  Trade. 

A  partnership  purchased  a  gin  and  mill,  the  vendors  agreeing  that  while 
the  purchasers  continued  to  operate  such  gin  and  mill  in  the  community  they, 
the  sellers,  would  not  engage  in  similar  business  there.  The  purchasing  part- 
nership incorporated,  taking  in  a  new  man  as  stockholder  and  one  of  the  firm 
retiring.  They  then  moved  the  gin  and  most  but  not  all  of  the  machinery  con- 
nected with  its  operation  to  another  county,  replacing  it  with  other  gin  and 
machinery.  The  vendors  thereafter  put  up  a  new  gin  and  mill  and  operated  it. 
The  corporation  sued  them  for  damages  for  violation  of  their  contract,  seeking 
injunction  also  against  continuance  of  the  business.  They  had  verdict  and  judg- 
ment for  nominal  damages  only,  but  injimction  was  refused.    Held: 

1.  That  since  the  verdict,  though  only  for  nominal  damages,  established 
that  defendants  had  broken  their  contract,  plaintiffs  were  entitled  to  the  in- 
junction sought  against  its  continued  violation.     (P.  278.) 

2.  The  agreement  not  to  engage  in  a  similar  business  while  the  pur- 
chasers "operate  such  gin  and  mill"  referred  to  the  operation  of  such  business 
in  that  community,  and  was  not  limited  to  its  operation  with  the  very  ma- 
chinery purchased.     (Pp.  278,  279.) 

3.  The  rights  of  the  purchasers  under  such  contract  could  be  sold  and 
assigned,  and  they  passed  from  the  partnership  to  the  corporation  by  assign- 
ment of  the  property  and  contract.     ( P.  279. ) 

4.  The  contract  not  to  engage  in  the  business  was  not  invalid  restraint  of 
trade  at  common  law;  nor  was  it  violative  of  the  anti-tru^  statutes  of  the 
State.     (P.  279.) 

6.     The  right  to  the  injunction  was  not  lost  by  plaintiff's  failure  for  more 
than  three  years  to  seek  such  equitable  relief.     (P.  279.) 
Vol.   108-18. 
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Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  in  an  appeal  from  Henderson  County. 

Richardson,  Watkins  &  Richardson,  for  appellant. — The  right  of  en- 
forcing a  contract  is  guaranteed  under  the  Constitution  as  unreservedly 
as  the  right  to  make  one.  And  while  a  part  of  the  consideration  be- 
tween the  contracting  parties  was  the  transfer  of  a  gin  and  mill  plant, 
the  right  of  the  parties  under  the  law,  was'  and  is  the  same  as  if  the 
appellees  had  been  paid  two  thousand  dollars,  to  desist  from  business 
only,  and  after  receiving  the  same  had  set  up  a  continued  opposition 
without  returning  the  money.  Simkins,  Equity  (2d  ed.),  p.  746;  Pat- 
terson V.  Crabb,  61  S.  W.,'  870 ;  Am.  &  Eng.  Ency.,  vol.  24,  p.  869 
(2d  ed.) ;  Anderson  v.  Bowland,  18  Texas  Civ.  App.,  460,  44  S.  W., 
911;  Bev.  Stats.,  art.  2873;  Gates  v.  Hooper,  39  S.  W.,  1079;  Sumner 
V.  Crawford,  91  Texas,  129,  41  S.  W.,  994. 

Where  a  party  has  accepted  pay  and  covenanted  not  to  do  a  specific 
act,  it  is  not  necessary  that  the  complaining  party  shall  show  that  any 
damages  have  been  done  to  him,  in  order  to  obtain  an  injunction,  and 
the  court  will  protect  the  complainant  in  the  right  which  he  has  pur- 
chased. Anderson  v.  Bowland,  18  Texas  Civ.  App.,  460,  44  S.  W.,  911; 
2  High,  Injunctions,  sec.  1158;  Simkins,  Equity  (2d  ed.),  p.  746;  on 
multiplicity  of  suits  see  Simkins,  Equity,  746;  Bailway  Co.  v.  Miller, 
93  S.  W.,  177;  Hockaday  v.  Wortham,*^  22  Texas  Civ.  App.,  419,  54 
S.  W.,  1094. 

The  plaintiff's  recovery  of  damage  in  any  sum  on  account  of  the 
breach  of  contract,  is  not  a  reason  for  refusing  him  an  injunction  pro- 
tecting him  in  the  future.  Welsh  v.  Morris,  81  Texas,  162;  Bev. 
Stats.,  art.  2873. 

(Jood  will,  or  an  agreement  to  desist  from  business,  especially  when 
connected  with  an  established  business  is  now  considered  property,  with 
a  right  of  reconveyance,  and  it  is  the  special  province  of  a  court  of 
equity  to  enforce  such  an  agreement.  Erwin  v.  Hayden,  43  S.  W.,  610; 
Parsons  on  Contract  (5th  ed.),  p.  368. 

E,  P.  Miller  and  Faullc  <&  Faulk,  for  appellees. — The  writ  was  prop- 
erly refused  because:  First,  plaintiff  had  elected  to  bring  suit  for 
damages,  prosecuted  the  suit  to  final  judgment,  which,  reversed  on 
appeal,  had  been  pending  more  than  three  years  before  injunction  was 
asked  for;  during  said  time  defendant's  plant  was  improved,  is  now 
permanent  of  the  value  of  $5000;  and  on  account  of  gross  laches, 
acquiescence  and  election  to  bring  suit  for  damages,  thereby  ignoring 
the  contract,  it  has  forfeited  its  right,  if  it  ever  had  any,  for  a  writ  of 
injunction.  Second,  before  an  injunction  should  issue,  the  right  under 
the  contract  must  be  free  from  doubt,  clear  and  certain,  and  its  viola- 
tion well  established.  Injunctive  relief  will  be  denied  if,  to  grant  it, 
great  hardship  and  expense  will  be  entailed  on  defendant,  with  but 
little  corresponding  benefit  to  plaintiff.     High  on  Injunctions  (1874), 
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sees.  730-31-32;  10  Am.  &  Eng.  Ency.  of  Law  (1889  ed.),  pp.  802, 
938,  940;  40  L.  R.  A.,  633-635;  Simon  v.  Nance,  142  S.  W.,  362; 
Enc.  Dig.  Texas  R.,  vol.  6,  pp.  795-96,  and  authorities  cited ;  26  S.  W., 
260;  50  S.  W.,  222-4;  88  Texas,  177;  13  Texas,  120;  2  U.  C,  743; 
67  Texas,  5. 

The  clause  in  the  contract  not  to  go  into  the  gin  or  mill  business  by 
the  Riddlespergers  was  personal  to  H.  L.  Elagg,  J.  W.  Bartlett  and 
T.  A.  Bartlett  composing  a  partnership  under  the  firm  name  and  style 
of  the  Malakoff  Gin  Company.  Bagby  &  Rivers  Co.  v.  Rivers,  40 
L.  R.  A.,  632,  87  Md.,  400;  Guerand  v.  Bandelet,  3  Am.  Rep.,  164. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

The  questions  of  law  involved  herein  arise  upon  certified  questions 
presented  by  the  Fifth  Court  of  Civil  Appeals.  The  very  clear  state- 
ment of  the  Court  of  Civil  Appeals,  and  the  questions  propounded,  are 
as  follows,  towit: 

"On  July  9,  1907,  the  appellant  was  a  co-partnership  composed  of 
H.  Ll  Plagg,  J.  W.  Bartlett  and  T.  A.  Bartlett,  and  on  said  date  the 
appellees,  C.  A.  Riddlesperger  and  J.  S.  Riddlesperger,  sold  and  de- 
livered to  said  co-partnership  their  gin  house,  cotton  gin  and  grist  mill, 
situated  in  or  near  the  town  of  Malakoff,  Henderson  County,  Texas, 
together  with  the  machinery  used  in  the  operation  of  said  gin  and 
mill,  with  the  right  to  maintain  and  operate  the  same  on  appellees' 
land  for  the  period  of  one  year.  The  sale  and  purchase  of  the  property 
mentioned  is  evidenced  by  the  following  instrument  in  writing: 

"'The  State  of  Texas, 
County  of  Henderson. 

"  TCnow  all  men  by  these  presents,  we,  C.  A.  Riddlesperger  and  S.  J. 
Riddlesperger,  of  the  aforesaid  State  and  county,  for  and  in  consid- 
eration of  the  sum  of  four  thousand  dollars  cash  in  hand  paid  the 
receipt  of  which  is  hereby  acknowledged,  have  bargained,  sold  and  de- 
livered and  by  these  presents  do  bargain,  sell  and  deliver  to  the  MalakoflE 
Gin  Company,  a  co-partnership  composed  of  H.  L.  Flagg,  J.  W.  Bart- 
lett, T.  A.  Bartlett  and  (all)  of  said  State  and  county  our  gin  house 
*  and  machinery  consisting  of  a  complete  gin  and  mill  outfit,  together 
with  the  building  in  which  sam.e  is  situated  and  all  appurtenances 
thereto  now  situated  on  our  land  in  Malakoff,  Texas,  and  we  hereby 
grant  unto  said  Malakoff  Gin  Company  the  right  to  operate  said  gin 
and  mill  on  our  land  for  the  period  of  twelve  months  from  this  date 
at  which  time  said  gin  company  agrees  to  remove  said  plant  from  our 
said  land  and  it  is  further  agreed  that  they  may  remove  any  other 
machinery  or  improvements  placed  thereon  by  them  prior  to  that  time. 
"To  have  and  to  hold  unto  said  Malakoff  Gin  Company,  its  heirs, 
successors  and  assigns  forever,  and  as  a  further  inducement  to  said  gin 
company  we  and  each  of  us  do  hereby  covenant  and  agree  with  said 
gin  company  that  during  the  time  that  they  operate  said  gin  or  mill 
in  the  community  in  which  Malakoff  is  situated  that  we  will  not  directly 
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or  indirectly  engage  in  or  be  interested  in  any  other  gin  or  mill  in  said 
community. 

"  "Witness  our  hands  at  Malakoff,  Texas,  this  the  9th  of  July,  1907. 

(Signed)  '"'C.   A.  Eiddlesperger, 

^S.   J.   Eiddlesperger.' 


a  <Q 


'In  March,  1908,  the  co-partnership,  Malakoff  Gin  Company,  by  that 
name,  was  duly  incorporated  under  the  laws  of  Texas  for  fifty  years 
with  capital  stock  of  $7500,  H.  L.  Flagg  and  T.  A.  Bartlett,  who  were 
members  of  the  co-partnership  firm  of  Malakofif  Gin  Company,  and 
J.  L.  Gilmore,  who  had  not  been  a  member  of  the  said  firm,  becoming 
the  sole  stockholders  thereof.  On  the  15th  day  of  March,  1908,  by 
written  transfer  duly  executed,  the  Malakofif  Gin  Company,  corpora- 
tion, became  the  owner  of  the  entire  property  bought  by  the  Malakoff 
Gin  Company  on  the  9th  day  of  July,  1907,  from  appellees,  "together 
with  all  the  rights,  warranties,  agreements  and  covenants  given'  by  them 
to  Malakoff  Gin  Company,  as  a  co-partnership.  The  corporation  be- 
came, by  the  said  written  transfer  of  date  March  15,  1908,  the  owner 
also  of  what  was  known  as  the  Johnson  gin  and  mill.  The  MalakofF 
Gin  Company  as  a  co-partnership  was  engaged  in  the  gin  and  mill 
business  and  the  purposes  for  which  it  was  incorporated  are : 

"'"The  construction  or  purchase  and  maintenance  of  gins,  wharves 
and  warehouses  for  the  storage  of  cotton  or  cotton  seed  and  the  pur- 
chase and  sale  of  cotton,  cotton  seed  or  cotton  seed  products,' 

""The  Eiddlesperger  gin,  mill  and  machinery  was  operated  about  one 
year  on  the  Eiddlesperger  land  and  then  moved  off  by  appellant.  The 
gin  house  and  grist  mill  were  moved  near  the  railroad  in  the  town  of 
Malakoff,  and  the  cotton  gin  and  practically  all  of  the  machinery,  in- 
cluding the  boiler  and  engine,  used  in  running  it,  were  moved  to  Ellis 
County,  Texas,  and  was  put  up  and  run  there  by  appellant.  Some  of 
the  attachments,  however,  to  the  gin  which  was  moved  to  Ellis  County, 
such  as  belting,  piping  and  pulleys,  were  kept  at  Malakoff,  and  the 
Johnson  gin  and  machinery  were  installed  there  in  the  house  bought 
from  the  Eiddlespergers,  and  this  gin,  as  well  as  the  Eiddlesperger 
grist  mill,  was  operated  at  Malakoff  by  appellant  as  the  gin  and  mill 
had  been  theretofore.  About  two  months  after  appellant  had  moved  the 
Eiddlesperger  gin  and  machinery  to  Ellis  County,  appellees  put  up  a 
gin  on  the  old  site  of  the  gin  and  mill  which  they  had  sold  to  the 
Malakoff  Gin  Company,  when  it  was  a  co-partnership,  and  began  to 
gin  cotton  and  have  since  that  time  continued  to  operate  said  gin  for 
that  purpose.  Upon  the  theory  and  contention  that  the  appellees  had 
breached  their  contract  not  to  engage  in  or  be  interested  in  any  gin  or 
mill  in  the  Malakoff  community  during  the  time  that  the  appellant 
should  operate  the  gin  or  mill  bought  from  the  appellees,  appellant, 
on  the  8th  day  of  January,  1909,  brought  suit  for  damages  in  the  sum 
of  $3500,  but  did  not  pray  for  an  injunction.  After  the  institution  of 
the  suit,  and  on  March  2  and  September  8,  1909,  respectively,  appel- 
lant filed  amended  petitions,  praying  for  damages  in  the  sum  of  $3500, 
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but  did  not  ask  for  an  injunction  restraining  appellees  from  rtmning 
their  gin.  In  this  attitude  of  the  case  it  was  tried,  the  trial,  nnder 
the  court's  construction  of  the  contract,  resulting  in  an  instructed  ver- 
dict for  the  appellees.  From  the  judgment  entered  upon  such  verdict 
appellant  appealed  and  this  court  reversed  said  judgment  and  remanded 
the  case  for  a  new  trial.  133  S.  W.,  519.  After  the  case  was  remanded, 
and  on  February  6,  1912,  appellant  amended  its  petition,  alleging  its 
damages  then  to  be  $6000,  and  for  the  first  time  prayed  for  an  in- 
junction enjoining  appellees  from  operating  their  gin  in  the  Malakoif 
community.  When  the  suit  was  first  filed  the  appellees'  gin  plant  was 
worth  $2250,  and  when  the  injunction  was  prayed  for  was,  by  reason 
df  improvements  and  additions  made  by  appellees,  worth  $5000.  It  is 
charged  in  appellant's  petition  that  the  Riddlespergers  put  up  both  a 
gin  and  mill,  but  there  is  no  proof  in  the  record  that  they  put  up  a 
mill.  About  the  time  the  Riddlespergers  began  putting  in  their  gin 
Mr.  T.  A.  Bartlett,  one  of  the  stockholders  of  the  Maiakoff  Gin  Com- 
pany, discussed  the  matter  with  one  of  the  Riddlespergers  as  to  whether 
or  not  the  Riddlespergers  had  the  right  to  put  up  another  gin,  Bartlett 
contending  and  asserting  that  they  had  not  such  right  under  the  terms 
of  their  contract,  and  Riddlesperger  contending  and  asserting  that 
they  did. 

"The  case,  upon  the  amended  petition  filed  February  6,  1912,  was 
tried  during  the  February  term,  1912,  of  the  court,  the  court  charging 
the  jury  upon  the  measure  of  damages  as  follows:  ^f  you  find  for  the 
plaintiff,  under  the  foregoing  instructions,  you  will  assess  its  damages 
at  such  sum  as  will  be  the  actual  damages  sustained  by  the  plaintiff  as 
the  direct  consequence  of  the  breach,  if  any,  of  the  said  agreement; 
and  the  measure  of  damages  would  be  the  loss  of  profits,  if  any,  to  the 
plaintiff's  business  at  Maiakoff  up  to  February  6,  1912,  which  you 
may  find  from  the  evidence  was  the  direct  result  of  defendants  engaging 
in  said  gin  business  in  said  community,  and  if  plaintiff  had  suffered 
no  such  loss  of  profits,  you  will  not  find  any  actual  damages  against 
defendants.  If  you  find  defendants  have  violated  their  agreement  but 
do  not  find  that  plaintiff  has  sustained  a  loss  of  profits,  you  will  at 
any  rate  find  for  the  plaintiff  nominal  damages,  which  is  meant  some 
trifling  sum  which  is  allowed  for  the  breach  of  a  contract  where  no 
serious  loss  is  proven  to  have  been  sustained.' 

^The  trial  resulted  in  a  verdict  in  favor  of  appellant  for  the  sum 
of  $10,  the  verdict  reading  as  follows :  ^e,  the  jury,  find  for  plaintiff 
in  the  sum  of  Ten  Dollars  for  breach  of  contract.     Joe  Young,  Foreman.' 

"The  undisputed  evidence,  if  the  appellant  was  entitled  to  recover 
any  sum,  would  have  warranted  a  verdict  in  appellant's  favor  for  a 
very  much  larger  amount  than  that  awarded  by  the  verdict  rendered. 
After  this  verdict  was  returned  into  court  appellant  filed  a  motion, 
among  other  things,  alleging  that  the  jury  by  their  verdict  found  that 
the  Riddlespergers  had  breached  their  contract  not  to  ^engage  in  or 
be  interested  in  any  other  gin  or  mill'  in  the  Maiakoff  community 
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during  the  time  it  ehould  operate  the  gin  or  mill  purchased  from  them 
and  prayed  that  the  court  make  and  enter  an  order  enjoining  appellees 
from  ^further  engaging  in  or  being  interested  in  the  running  or  oper- 
ation of  a  gin  or  mill  in  said  Malakoff  community/  The  making  of 
such  an  order  was  resisted  by  appellees,  upon  the  grounds,  among 
others  in  substance:  (1)  that  appellant,  in  filing  its  suit  for  damages 
only  and  in  failing  to  ask  for  an  injunction  for  the  period  of  three 
years  thereafter,  during  which  time  appellees  had  by  improvements  and 
the  addition  of  other  and  new  machinery,  increased  the  value  of  their 
gin  plant  from  $2250  to  $5000,  appellant  was  estopped  from  obtaining 
injunctive  relief;  (2)  because  the  granting  of  the  injunction  under 
the  circumstances  shown  would  inflict  a  greater  injury  on  appellees 
than  the  refusal  of  it  would  benefit  the  appellant  and  would  be  in- 
equitable and  contrary  to  the  real  justice  of  the  case;  (3)  because  the 
contract  set  up  by  appellant  only  obligated  appellees  not  to  put  up 
another  gin  or  mill  in  the  Malakoflf  community,  so  long  as  the  appel- 
lant operated  the  gin  or  mill  purchased  from  appellees  in  that  com- 
munity, and  when  appellant  moved  the  Riddlesperger  gin  and  machinery 
to  Ellis  County  appellees  were  no  longer  bound  by  said  contract;  (4) 
because  the  provision  of  the  contract  obligating  appellees  not  to  engage 
in  the  gin  or  mill  business  in  the  Malakoff  community  applied  only 
to  the  Malakoff  Gin  Company  as  a  co-partnership  and  not  to  their 
successor  or  assign,  the  Malakoff  Gin  Company,  corporation;  (5)  that 
the  proof  failed  to  show  a  violation  on  their  part  of  the  contract 
entered  into  between  them  and  the  Malakoff  Gin  Company,  as  a  co- 
partnership. Appellant's  motion  praying  for  injunction  was  by  the 
court  overruled  and  judgment  entered  upon  the  verdict  of  the  jury 
simply  that  appellant  recover  of  appellees  the  sum  of  $10,  and  all 
costs  of  suit.  A  formal  judgment  was  also  entered  denying  appellant 
the  injunctive  relief  prayed  for,  and  from  this  judgment  alone  appel- 
lant appealed,  basing  all  of  its  assignments  of  error  upon  the  action  of 
the  court  in  refusing  the  injunction. 

'Regarding  the  issue  of  law  arising  upon  the  appeal  of  importance, 
and  being  in  doubt  as  to  how  it  should  be  decided,  we  deem  it  advis- 
able to  certify  tlie  queJ^tion  set  out  below  to  the  honorable  Supreme 
Court  of  Texas  for  adjudication. 

^^Question.  Under  the  foregoing  facts  and  verdict  of  the  jury  was 
the  appellant  entitled  to  the  injunction  prayed  for  and  did  the  trial 
court  err  in  refusing  to  grant  it?" 

We  think  that  under  the  facts  recited,  and  the  verdict  of  the  jur}^ 
which  was  rendered,  the  appellant  was  entitled  to  the  injunction  prayed 
for,  and  that  the  trial  court  erred  in  refusing  to  grant  it.  While  the 
verdict  of  the  jury  was  for  nominal  damages  only,  it  was  sufficient  to 
indicate  that  the  appellees  had  breached  the  contract,  and  in  fact  the 
verdict  expressly  so  stated. 

The  clause  in  the  contract  which  provides  that  during  the  time  the 
Malakoff  Gin  Company  operates  ^^said  gin  or  mill  in  the  community 
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in  which  Malakoflf  is  situated,"  they,  the  Riddlespergers,  would  not, 
directly  or  indirectly,  engage  in  or  be  interested  in  any  other  gin  or 
mill  in  said  community,  clearly  means  that  the  Eiddlespergers  will  not 
so  engage  while  the  Malakoff  Gin  Company  is  engaged  in  the  business 
of  operating  a  gin  or  mill  in  said  community,  and  not,  as  contended 
by  the  appellees,  that  the  Eiddlespergers  will  so  refrain  only  during 
the  time  the  Malakoff  Gin  Company  should  operate  the  mill  and  gin 
with  the  same  machinery  which  they  purchased  from  the  appellees.  The 
removal  of  most  all  the  machinery  purchased  by  the  appellant  from  the 
appellees  to  Ellis  County,  and  the  substitution  by  them  of  other  ma- 
chinery therefor,  would  not  authorize  appellees  to  re-engage  in  the  gin 
business  in  said  community,  and  to  so  engage  while  the  Malakoff  Gin 
Company  still  occupied  the  field  was  an  undoubted  breach  of  the  contract. 

The  insistence  of  the  appellees  that  the  contract  did  not.  bind  them 
to  the  observance  of  its  provisions  when  the  Malakoff  Gin  Company,  a 
co-partnership,  transferred  the  gin  and  mill  purchased  by  them  from 
appellees  to  its  successors,  the  Malakoff  Gin  Company,  corporation,  is 
without  any  substantial  merit.  The  members  of  the  co-partnership, 
with  the  exception  of  one,  each  became  stockholders  in  the  corporation, 
and  only  one  stockholder  was  added  who  was  not  a  member  of  the  co- 
partnership prior  to  the  organization  of  the  corporation.  The  co-part- 
nership, when  transferring  the  gin  and  mill  to  the  corporation,  also 
assigned  to  it  the  said  contract,  with  all  its  rights  existing  under  it  by 
reason  of  its  covenants,  and  agreements.  We  are  of  opinion  that  there  is 
no  good  reason  for  holding  that  such  a  chose  in  action  could  not  be  sold 
and  assigned  in  this  way,  and  that  no  sound  reason  exists  for  holding  that 
the  appellees  were  thereby  absolved  from  complying  with  the  covenants 
and  agreements  which  it  contained.  No  additional  burdens  or  hazards 
were  thereby  cast  upon  them,  and  their  duties  remained  the  same  as 
they  were  before  such  assignment  was  made.  It  must  be  immaterial  to 
them  whether  they  are  required  by  the  corporation  to  keep  the  contract, 
or  whether  they  are  so  required  by  the  co-partnership. 

We  are  of  opinion,  that  as  limited  by  the  facts  stated,  the  contract 
was  not  in  restraint  of  trade  at  common  law,  or  in  violation  of  the 
Anti-trust  Act  of  the  State.  Crump  v.  Ligon,  37  Texas  Civ.  App.,  172, 
84  S.  W.,  250;  Comer  v.  Burton-Lingo  Co.,  24  Texas  Civ.  App.,  221, 
58  S.  W.,  970;  Wolff  v.  Hirschfield,  23  Texas  Civ.  App.,  670,  57  S.  W., 
572;  Insurance  Co.  v.  State,  86  Texas,  263,  22  L.  E.  A.,  483,  24  S.  W., 
397;  Welsh  v.  Morris,  81  Texas,  159,  26  Am.  St.,  801,  16  S.  W.,  744; 
Gates  V.  Hooper,  90  Texas,  564,  39  S.  W.,  1079. 

The  failure  of  appellant  for  more  than  three  years  after  the  contract 
was  breached  to  ask  for  equitable  relief  by  injunction  woidd  not  con- 
stitute such  laches  as  would  bar  the  right  to  injunction.  Watson  v. 
Texas  &  P.  Ey.  Co.,  73  S.  W.,  830 ;  Heidenheimer  v.  Loring,  6  Texas 
Civ.  App.,  560,  26  S.  W.,  99 ;  Cetti  v.  Dunman,  26  Texas  Civ.  App.,  433. 
64  S.  W.,  787 ;  McLane  v.  Bank,  68  S.  W.,  63 ;  San  Antonio  National 
Bank  v.  McLane,  96  Texas,  48,  70  S.  W.,  201. 
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We  think  the  appellant  is  entitled  to  the  relief  by  the  injunction  as 
prayed  for,  to  prevent  a  future  breach  of  the  contract. 


H.  D.  RucKER  V.  A.  M.  Barker,  Next  Friend. 

No.  2502.     Decided  February  28,  1917. 

False  Imprisonment — Agency — Damages — Question  of  Fact. 

Kecovery  being  had  of  actual  and  exemplary  damages  for  false  imprison- 
ment where  plaintiif  was  arrested  by  a  deputy  constable  employed  by  defend- 
ant to  preserve  order  on  his  show  grounds^  it  is  held : 

1.  The  testimony  considered  does  not  present  an  absence  of  legal  evidence 
to  show  that  the  officer  acted  by  defendant's  directions  and  under  his  employ- 
ment, not  merely  on  his  own  volition  as  peace  officer.     (Pp.  282,  283.) 

2.  If  the  officer  acted  within  the  scope  of  his  empfoyment,  though  he  ex- 
ceeded his  instructions,  defendant  was  liable.     (P.  282.) 

3.  If  the  arrest  was  by  defendant's  instructions  and  the  unlawful  violence 
exercised  in  his  presence  and  with  his  tacit  consent,  a  recovery  of  exemplary 
damages  also  was  warranted.     (Pp.  282,  283.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  McLennan  County. 

Barker,  as  next  friend  for  Dyer,  a  minor,  sued  Rucker  for  false  im- 
prisonment, and  recovered  actual  and  exemplary  damages.  Defendant 
appealed,  and  on  affirmance  obtained  writ  of  error. 

0.  L.  Stribling  and  W,  F,  Ramsey,  for  plaintiff  in  error. — ^The  un- 
disputed evidence  showed  that  Roberts,  the  officer  who  arrested  Dyer 
and  who  did  all  the  things  complained  of,  in  so  doing  acted  in  his 
official  capacity  as  deputy  constable,  and  not  as  an  agent,  servant  or 
employee  of  defendant,  who  was  not,  therefore,  liable  for  any  acts, 
wrongs  or  injuries  done  or.  committed  by  him  while  so  acting  in  his 
official  capacity,  and  the  District  Court  erred  in  not  directing  the  jury 
to  return  a  verdict  for  him.  Sharp  v.  Erie  Ry.  Co.,  90  App.  Div.,  502, 
85  N.  Y.  Supp.,  554 ;  Jardine  v.  Comwell,  50  N.  J.  L.,  485,  14  Atl., 
590;  Texas  &  N.  0.  Ry.  Co.  v.  Parsons,  113  S.  W.,  914;  Texas  &  N.  0. 
Ry.  Co.  V.  Taylor,  si  Texas  Civ.  App.,  617,  73  S.  W.,  1081;  Cyc, 
vol.  19,  p.  325. 

To  render  the  principal  liable  in  exemplary  damages  for  an  agent^s 
wrongful  acts,  there  must  be  shown  some  misconduct  on  the  part  of 
the  principal  in  connection  with  the  agent's  wrong  to  the  extent  of 
showing  that  the  principal  authorized  or  participated  in  the  wanton  or 
malicious  act  of  his  agent  and,  in  the  absence  of  proof  of  such  malice 
and  oppression,  exemplary  damages  ought  not  to  be  allowed.  Sargent 
V.  Cams,  84  Texas,  156;^  Hays  v.  H.  &  G.  N.  Ry.  Co.,  46  Texas,  272; 
Shook  V.  Peters,  59  Texas,  393 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Don- 
ahue, 56  Texas,  162;  Craddock  v.  Goodwin,  54  Texas,  578;  Mutual  L. 
Ins.  Co.  V.  Hargus,  99  S.  W.,  583;  Champion  v.  Vincent,  20  Texas,  811; 
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Wallace  v.  McNeil,  57  Texas,  477;  Oliver  v.  Chapman,  15  Texas,  400; 
Weaver  v.  Ashcroft,  50  Texas,  427. 

Tom  M,  UamiUon  and  J,  A.  Kihler,  for  defendant  in  error. — It  being 
a  question  of  fact  as  to  whether  Eoberts,  the  deputy  constable,  at  the 
time  he  made  the  arrest,  acted  in  his  official  capacity,  or  whether  he 
acted  as  the  agent  and  employee,  and  under  the  direction  and  instruc- 
tion of  the  plaintiff  in  error,  and  there  being  ample  evidence  in  the 
record  to  support  the  findings  of  the  Court  of  Civil  Appeals  thereon, 
such  findings  of  fact  are  conclusive  on  the  Supreme  Court.  Constitu- 
tion of  Texas,  art.  5,  sec.  3;  Eev.  Stats,  of  Texas,  art.  1546;  Schley  v. 
Blum,  85  Texas,  551;  Agency  Co.  v.  McClelland,  86  Texas,  174;  Eail- 
way  Co.  V.  Levine,  87  Texas,  247;  Dillingham  v.  Eichards,  87  Texas, 
437 ;  Warren  v.  Denison,  89  Texas,  557. 

Although  Eoberts  abused  his  authority,  and  acted  wantonly  and  reck- 
lessly in  the  performance  of  his  duty  in  "settling  the  dispute^*  between 
Graves  and  Dyer,  the  plaintiff  in  error  having  authorized  Eoberts  to 
"settle  the  dispute,''  he  is  liable  for  the  acts  of  Eoberts  in  executing 
his  orders.  Eailway  Co.  v.  Parsons,  102  Texas,  157;  Eailway  Co.  v. 
Dean,  98  Texas,  579;  Perkins  Bros.  v.  Anderson,  155  S.  W.,  556; 
Eailway  Co.  v.  Warner,  19  Texas  Civ.  App.,  463,  49  S.  W.,  254; 
Cement  Co.  v.  Eeitzer,  135  S.  W.,  241;  Eichengreen  v.  Eailway  Co., 
96  Tenn.,  229,  34  S.  W.,  221;  Wood  on  Master  and  Servant,  sec.  307. 

The  evidence  conclusively  showed  that  plaintiff  in  error,  in  causing 
the  arrest  of  defendant  in  error,  was  guilty  of  gross  negligence,  that  his 
act  was  malicious  and  oppressive,  and  was  a  reckless  disregard  of  the 
defendant  in  error's  rights,  and  that  such  arrest  was  made  under  the 
direction  and  by  authority  of  the  plaintiff  in  error,  and  in  his  presence, 
and  he  is,  therefore,  liable  under  the  law  for  the  exemplary  damages 
found  by  the  jury.  Eailway  Co.  v.  Garcia,  70  Texas,  207;  Hays  v. 
Eailway  Co.,  46  Texas,  272 ;  Eailway  Co.  v.  Grier,  20  Texas  Civ.  App.,  5, 
49  S.  W.,  148;  Gold  v.  Campbell,  117  S.  W.,  463;  2  Sutherland  on 
Damages,  sees.  394,  408,  p.  1137. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  .suit  was  by  A.  M.  Barker,  as  next  friend  of  John  Dyer,  a  minor, 
against  H.  D.  Eucker  for  the  recovery  of  damages  for  Dyer's  false 
imprisonment  by  one  J.  J.  Eoberts.  Eucker  was  the  proprietor  of  a 
medicine  show  conducted  at  the  time  in  the  City  of  Waco  in  a  tent. 
Eoberts  was  a  deputy  constable  of  the  justice  precinct,  and  likewise  in 
the  employ  of  Eucker  to  preserve  order  on  the  show  grounds  at  night. 
On  the  night  of  the  occurrence  out  of  which  the  suit,  arose.  Dyer,  who 
had  purchased  a  reserved  seat  in  the  tent,  became  engaged  in  an  argu- 
ment with  another  patron  as  to  which  was  entitled  to  the  seat  he  was 
occupying.  Eoberts  was  called.  He  was  directed  by  Eucker  to  settle 
the  dispute,  or  to  stop  it.  He  approached  Dyer  and  requested  that  he 
vacate  the  seat,  which  Dyer  refused  to  do.     As  to  what  then  occurred 
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the  record  is  in  conflict,  but  according  to  young  Dyer^s  testimony,  which 
it  was  the  province  of  the  jury  to  credit,  he  was,  without  cause,  dragged 
by  Roberts  from  his  seat  and  out  of  the  tent, — Roberts  being  assisted 
by  one  Crawford, — was  struck  in  the  face,  thrown  down,  and  turned 
over  to  the  police  to  be  locked  up  for  disturbing  the  peace.  At  the 
iirae  Dyer  refused  Roberts'  request  to  vacate  the  seat,  Rucker  was  stand- 
ing near,  in  a  position  to  see  Dyer  and  Roberts,  and  close  enough  to 
liear  them.  According  to  Roberts,  after  Dyer  refused  to  vacate  the 
«eat,  he  turned  to  Rucker  about  the  matter;  and  it  was  then  that 
Rucker  told  him  to  stop,  or  settle,  the  dispute.  Dyer  was  carried  past 
Rucker  in  being  dragged  from  the  tent,  but  Rucker  made  no  effort  to 
interfere  with  the  treatment  to  which  he  was  being  subjected  by  Roberts. 

Upon  special  issues  the  jury  found  that  Dyer,  before  the  assault  and 
arrest  by  Roberts,  had  not  been  guilty  of  any  conduct  calculated  to  dis- 
turb those  present  in  the  tent.  Also,  that  Roberts  in  making  the 
arrest  did  so  under  the  instructions  of  Rucker,  or  while  acting  within 
the  scope  of  his  duties  under  Rucker's  employment,  and  not  upon  his 
own  volition  as  a  peace  officer.  A  verdict  in  the  plaintiflf's  favor  for 
$1000  actual  damages,  and  $250  exemplary  damages,  was  returned. 
The  Court  of  Civil  Appeals  affirmed  the  judgment. 

It  is  urged  by  the  plaintiff  in  error  that  there  is  no  evidence  sustain- 
ing the  finding  that  Roberts,  in  making  the  arrest,  was  acting  under 
Rucker's  direction,  or  within  the  scope  of  his  employment  under  Rucker ; 
and  further,  that  there  is  no  evidence  warranting  a  finding  against 
Rucker  for  exemplary  damages. 

We  think  both,  in  the  state  of  the  proof,  were  jury  questions.  It  was 
Bot  necessary  for  Rucker  to  have  authorized  the  specific  acts  which 
Roberts  committed  in  his  treatment  of  Dyer  in  order  to  be  liable  in 
actual  damages  for  Roberts'  conduct.  If  Roberts  at  the  time  was  act- 
ing within  the  general  scope  of  his  duties  as  Rueker^s  employee,  Rucker 
was  responsible  for  his  action,  though  it  was  in  excess  of  Rucker's 
actual  instructions.  It  was  a  question  of  fact  as  to  whether  Roberts 
was  acting  upon  his  own  volition  as  a  peace  officer,  or  as  Rucker's 
employee.  According  to  Roberts'  own  testimony,  he  took  no  steps 
toward  the  arrest  until  he  had  consulted  Rucker,  and  only  after  Rucker 
had  directed  him  to  stop,  or  settle,  the  dispute.  This,  alone,  would 
warrant  the  finding  that  Roberts  made  the  arrest  because  of  Rucker's 
instructions  and  in  his  capacity  as  Rucker's  employee. 

Under  the  finding  that  Dyer  had  committed  no  breach  of  the  peace, 
the  arrest  was  unlawful.  The  conduct  of  Roberts  was  violent  and  ex- 
cessive according  to  Dyer's  version.  Because  of  the  unlawful  nature  of 
his  act,  malice  would  be  imputed  to  Roberts  in  its  commission.  If 
Rucker  was  a  party,  either  expressly  or  tacitly,  to  the  violent  and  unlaw- 
ful conduct  of  Roberts,  the  verdict  for  exemplary  damages  was  war- 
ranted. It  may  be  infened  from  the  record  that  the  arrest  was  made 
in  Rucker's  presence.  He  saw  the  treatment  to  which  Dyer  was  being 
subjected  by  Roberts.     He  had  given  the  original  instructions  to  Roberts. 
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He  necessarily  knew  that  such  was  the  manner  in  which  Eoberts  was 
executing  them.  He  stood  by  and  made  no  effort  to  restrain  Roberts. 
This  was  proof,  under  the  circumstances,  of  tacit  participation  in  Rob- 
erts^ conduct. 

The  judgments  of  the  District  Court  and  the  Court  of  Civil  Appears 
are  aflBrmed. 

A'fiirmed. 


Ben  Pbuett  v.  J.  T.  Robison,  Commissioner  of  the  General 
Land  Office,  et  al. 

No.  2737.     Decided  February  28,  1917. 

1 . — ^Land — ^BoundarieB — Description. 

As  applied  to  a  section  (640  acres)  of  land  surveyed  in  a  square  the 
eastern  boundary  lines  of  which  ran  N.  27 "*  W.  and  S.  63**  W.,  the  description 
of  a  leased  portion  thereof  as  the  "S.  £.  i"  of  such  section  means  the  land  lying 
in  a  rectangle  south  and  east  of  a  line  extending  from  the  center  of  the  N.  £. 
to  the  center  of  the  S.  W.  boundary  lines, — ^not  a  triangular  tract.     (P.  284.) 

8. — School  Land—Successive  Leases — 'Placing  on  Karket. 

A  lease  of  school  land  before  the  expiration  of  an  exietting  lease  would  be 
void  because  preventing  the  land  coming  on  the  market  as  required  by  law  on 
the  expiration  of  the  first  lease  (Const.,  art.  7,  sec.  4;  Rev.  Stats.,  1911,  art. 
5454).  The  person  claiming  the  right  of  lease  would  be  precluded  from  ques- 
tioning the  validity  of  the  former  lease  by  failure  to  bring  suit  within  one  year 
as  required  by  the  Act  of  March  16,  1905  (Laws,  29th  Leg.,  p.  35).  And 
though  the  SState  would  not  be  concluded  by  such  statute,  the  Lsmd  Commissioner 
could  not  set  aside  such  former  lease  and  relet  the  land  without  first  offering 
it  for  sale  as  required  by  article  5454,  Revised  Statutes.  Mr.  Justice  Hawkins 
dissents.     (Pp.  284-286.) 

Original  application  to  the  Supreme  CJourt,  by  Pnaett,  for  writ  of 
mandamus  against  Bobison,  Commissioner  of  the  General  Land  OflBce, 
with  whom  E.  C.  Williams,  an  adverse  claimant  of  the  school  land  in 
controversy,  was  joined  as  respondent. 

J.  A.  Oillett,  for  petitioner. 

B,  F.  Looney,  Attorney  General,  and  0.  B,  Smedley,  Assistant,  for 
respondent. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

This  mandamus  proceeding  was  begun  here  as  an  original  suit  to 
require  the  Commissioner  of  the  General  Land  OflBce,  J.  T.  Robison, 
to  cancel  a  sale  made  by  the  Land  Commissioner  on  October  24,  1913, 
to  E.  C.  Williams,  respondent,  of*  the  east  one-half  of  the  southwest 
quarter  of  school  land  section  No.  218  in  block  9  of  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company  lands,  situated  in  Jeflf 
Davis  County,  Texas,  and  to  reinstate  a  lease  covering  the  same  in  favor 
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of  Mitchell  and  Pruett,  which  was  made  February  25,  1913,  with  the 
Land  Commissioner  for  a  period  of  five  years  thereafter.  Subsequently 
the  relator,  Ben  Pruett,  by  purchase  from  Mitchell  of  his  interest  in 
said  lease,  became  the  sole  owner  thereof,  and  he  prosecutes  this  suit 
in  his  own  name. 

The  lease  was  made  to  Mitchell  and  Pruett  about  eight  months  prior 
to  the  date  of  the  sale  of  the  same  land  to  E.  C.  Williams,  respondent, 
the  Land  Commissioner  at  the  same  time  cancelling  said  Mitchell  and 
Pruett  lease.  The  action  on  the  part  of  the  Land  Commissioner  in 
cancelling  the  Mitchell  and  Pruett  lease,  and  in  selling  to  the  respond- 
ent, Williams,  was  taken  on  the  advice  of  the  Attorney  General's  De- 
partment. 

The  lines  of  section  No.  218,  in  question,  do  not  run  north,  east, 
south  and  west,  but  run  north  27  W.,  south  63  W.  The  contention  of 
the  relator,  according  to  his  petition,  appears  to  be,  that  by  the  term 
southeast  one-half  of  the  section  leased  to  Buttrill,  was  meant  that 
portion  of  the  section  in  the  shape  of  a  triangle  lying  between  a  line 
extending  from  the  northeast  corner  to  the  southwest  comer  of  the 
section.  We  think  this  contention  can  not  be  sustained,  and  that  the 
land  indicated  in  the  description,  southeast  one-half,  as  described  in 
the  Buttrill  lease,  was  a  rectangle  lying  between  a  line  extending  from 
the  center  of  the  northeast  boundary  to  the  center  of  the  southeast 
boundary.  We  think  this  is  the  common,  ordinary  acceptation  of  the 
term  "Southeast  one-half  of  Section  218,"  there  being  no  words  em- 
ployed to  indicate  that  a  triangle  was  intended.  In  the  sale  of  the 
public  school  lands,  such  as  these,  a  description  by  the  term  section, 
quarter  section,  or  half  section,  is  commonly  understood  to  mean  such 
quantity  in  a  rectangular  shape,  and  not  a  triangle.  There  being 
nothing  to  indicai'e  that  any  other  meaning  was  intended,  we  think  it 
should  be  accorded  that  construction  here. 

The  contention  of  the  Attorney  General,  on  behalf  of  the  Land 
Commissioner,  Kobison,  is,  that  said  lease  to  Mitchell  and  Pruett  was 
void  when  made,  on  the  ground  that  it  was  made  before  the  expiration 
of  a  lease  to  John  Stilwell  of  the  southwest  quarter  of  said  section  made 
on  April  23,  1908,  which  did  not  expire  until  1913,  and  that  to  give 
effect  to  the  Mitchell  and  Pruett  lease  would  have  the  effect  of  keeping 
the  land  off  the  market,  by  not  allowing  a  reasonable  time  between  the 
expiration  of  the  Stilwell  lease  and  the  execution  of  the  Mitchell  and 
Pruett  lease,  for  purchasers  to  buy,  the  date  of  the  latter  lease  being 
in  fact  prior  to  the  expiration  of  the  Stilwell  lease.  At  the  time  the 
lease  was  made  to  Mitchell  and  Pruett,  the  law  prohibited  the  sale 
of  fractional  portions  of  a  section,  and  it  is  contended  that  until  Stil- 
weirs  lease  to  said  southwest  quarter  expired,  a  sale  of  any  of  the 
section  could  not  be  made,  and  that  to  give  the  Mitchell  and  Pruett 
lease  effect  would  result  in  prohibiting  the  sale  of  the  land  until  1918, 
when  it  would  expire.     It  is  alleged  and  shown  that  the  land  was  in 
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demand  for  purchase  at  the  time  the  Mitchell  and  Pmett  lease  was 
executed. 

Article  7,  section  4,  of  the  Constitution  provides  that  school  land 
^^shall  be  .sold  under  such  regulation,  at  such  times,  and  on  such  terms 
as  may  be  prescribed  by  law,"  and  this  provision  has  been  recognized 
by  this  court  as  requiring  the  sale  of  school  land,  and  prohibiting  it 
from  being  kept  o£E  the  market  for  an  unreasonable  length  of  time. 
Ketnet  v.  Eogan,  95  Texas,  559,  68  S.  W.,  774;  Reed  v,  Rogan,  94 
Texas,  182,  59  S.  W.,  255;  Smisson  v.  State,  71  Texas,  222,  9  S.  W.,  112. 

Article  5453,  Revised  Statutes,  1911,  being  a  part  of  the  Act  of  1901, 
provides  as  follows: 

"On  the  expiration  of  any  lease  in  the  absolute  lease  district,  the  lands 
shall  remain  subject  to  sale  for  a  period  of  ninety  days,  and,  if  it  has 
been  previously  classified  and  valued  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  notice  given  to  the  county  clerk,  it  shall  not  be 
necessary  to  give  the  clerk  any  further  notice  in  order  to  put  the  land 
on  the  market,  but  it  shall  be  considered  as  already  on  the  market  and 
subject  to  sale.  During  said  period  of  ninety  days  the  Commissioner 
of  the  General  Land  Office  shall  suspend  action  upon  any  application 
to  lease  said  land,  and  shall  award  it  upon  any  legal  application  to 
purchase  made  during  said  time." 

It  is  provided  by  article  5454,  Revised  Statutes,  1911,  which  is  a 
part  of  the  Act  of  1905,  as  follows: 

"When  a  lease  expires  or  is  cancelled  for  any  cause,  the  Commis- 
sioner shall  not  consider  an  application  to  lease  the  land  prior  to  ninety 
days  from  such  expiration  or  cancellation,  and  no  lease  on  any  land 
shall  be  made  if  it  is  in  demand  by  purchasers." 

The  lease  to  Stilwell  was  made  by  the  Land  Commissioner  April  23, 
1908.  It  ran  five  years,  and  expired  April  23,  1913.  The  State, 
through  the  Land  Commissioner,  continued  to  recognize  it  as  valid  until 
the  lease  of  the  same  land  to  Mitchell  and  Pruett,  which  was  made 
February  25,  1913,  or  about  two  months  prior  to  the  expiration  of  the 
Stilwell  lease.  The  rights  which  Pruett,  the  owner  of  the  Mitchell  and 
Pruett  lease,  is  here  asserting  as  a  basis  for  the  mandamus  sought 
against  the  Commissioner  of  the  General  Land  Office  are  those  con- 
ferred by  the  lease  to  him  of  February  25,  1913.  While  the  Stilwell 
lease  was  void  at  the  time  it  was  made,  for  the  reason  that  the  land 
was  already  leased  to  another,  yet  it  was  not  open  to  attack  by  anyone 
subsequently  claiming  the  right  to  purchase  or  lease  the  land  covered 
by  it  after  the  expiration  of  one  year  from  the  date  of  its  original 
award,  and  no  subsequent  claimant  who  had  permitted  it  to  stand 
unchallenged  for  such  period  could  acquire  any  right  antagonistic  to  it. 
Act  of  1905,  page  35.  It  was  not  attacked  within  such  period  by 
Pruett,  or  anyone  else.  It,  therefore,  became  a  valid  lease  in  favor  of 
Stilwell  as  against  Mitchell  and  Pruett,  and  they  consequently  acquirecl 
no  right  to  the  land  by  virtue  of  the  lease  which  was  made  to  them 
February  25,  1913.     It  is  true  that  Stilwell  is  not  a  party  to  this  suit. 
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and  consequently  has  not  himself  pleaded  that  the  Mitchell  and  Pruett 
lease  is  invalid,  by  reason  of  said  statute  of  limitation,  but  this  statute 
of  limitation  was  not  enacted  exclusively  for  the  benefit  of  purchasers 
of  school  land,  but  its  purpose  was  also  to  give  protection  to  the  in- 
terests of  the  State.  In  the  case  of  Erp  v.  Tillman,  103  Texas,  584, 
131  S.  W.,  1057,  Mr.  Justice  Williams  declared  that  the  Act  referred 
to  was  more  than  a  statute  of  limitation,  and  its  enactment  was  not 
alone  for  the  benefit  of  a  purchaser  of  school  land..  In  the  discussion 
of  such  question  he  said: 

"It  ought  not  to  be  forgotten,  though  it  often  is,  that  the  interests 
of  the  two  contestants  over  school  land  which  has  been  sold  to  one  of 
them  are  not  the  only  ones  involved.  The  State  has  an  interest  in  the 
maintenance  of  sales  made  for  the  benefit  of  its  school  fund,  and  it 
was  largely  to  give  such  protection  that  this  statute  was  passed.  It  had 
been  common  for  sales  which  had  stood  for  years  to  be  treated  as 
naught  and  the  relations  and  accounts  between  the  State  and  its  pur- 
chasers disturbed  by  other  applicants  showing  some  failure  to  comply 
with  the  law  in  the  making  of  the  sales.  It  was  not  so  much  to  pro- 
tect purchasers  who  had  not  complied  with  the  law  as  it  was  to  prevent 
such  interferences  with  sales  and  to  reserve  to  the  State  the  election 
to  abide  by  or  repudiate  them,  that  this  statute  was  adopted.^* 

We  think  it  is  unimportant,  in  passing  upon  the  question  here,  that 
Stilwell  is  not  a  party  to  this  suit,  and  is,  therefore,  not  pleading 
said  statute  of  limitation  of  1905,  and  that  said  Act,  as  substantive 
law,  enures  to  the  benefit  of  the  State  in  the  protection  of  its  own  rights. 
In  which  view  the  Stilwell  lease  was  rendered  valid  as  against  all  per- 
sons, including  Mitchell  and  Pruett,  but  of  course  not  valid  as  against 
the  State. 

If  the  award  to  Mitchell  and  Pruett  on  February  25,  1913,  may  be 
regarded  as  an  act  of  repudiation  of  the  Stilwell  lease  on  the  part  of 
the  State,  of  itself  terminating  StilwelFs  rights  and  making  effective 
the  Staters  power  to  dispose  of  the  land,  still  Mitchell  and  Pruett 
acquired  no  rights  under  the  award  to  them,  for  the  reason  that  the 
land  had  not  been  placed  on  the  market  or  offered  for  sale  for  ninety 
days  after  the  expiration  of  the  Stilwell  lease,  and  before  making  the 
lease  to  Mitghell  and  Pruett.  The  statutes  and  authorities  first  cited 
herein  are  conclusive  of  that  question. 

It  follows  that  the  sale  to  Williams  was  valid,, and  that  his  right  to 
the  land  should  not  be  disturbed,  and  the  mandamus  prayed  for  by 
Pruett  should  be  refused. 

Mandamus  refused. 

Mr.  Justice  HAWKINS  delivered  the  following  dissenting  opinion: 

Chronologically,  the  facts  of  this  case  are  these: 

Section  218,  in  block  9,  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company,  lying  in  Jeff  Davis  County,  was  public  free  school  land.  The 
tract  is  rectangular,  the  longer  lines  running  north  27  degrees  east. 
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On  January  13,  1906,  the  State  leases  the  southeast  half  of  the  sec- 
tion to  Clyde  Biittrill  for  five  years  beginning  October  25,  1905,  which 
lease  remained  in  good  standing  during  that  entire  period. 

The  section  was  duly  classified,  appraised  at  $2.25  per  acre,  and,  on 
May  19,  1906,  placed  on  the  market  for  sale. 

On  January  28,  1907,  the  northwest  quarter  of  the  section  was  sold 
by  the  State  to  John  Stilwell.     It  is  not  involved  in  this  suit. 

On  April  28,  1908,  the  southwest  quarter  of  the  section  was  leased 
by  the  State  to  Stilwell  for  five  years  beginning  April  23,  1908,  and 
during  that  entire  period  all  rental  payments  thereon  were  duly  made. 

Said  southwest  quarter  was  appraised  at  $2.25  per  acre,  and  adver- 
tised to  come  on  the  market  on  April  23,  1913,  for  sale. 

On  March  18  (or  28),  1913,  the  south  half  and  the  northeast  quarter 
of  the  section  were  leased  by  the  State  to  Mitchell  and  Pruett  for  five 
years  beginning  February  26,  1913. 

On  June  9,  1913,  Williams  filed  his  application  to  purchase  the  east 
half  of  the  section  at  $1.50  per  acre,  which  application  was  rejected 
upon  the  grounds  that  said  lease  to  Mitchell  and  Pruett  was  in  full 
force  and  effect,  and  said  application  was  at  a  less  price  than  that  at 
which  the  land  had  been  appraised  and  was  subject  to  sale. 

On  June  9,  1913,  Williams  filed  his  application  to  purchase  the  south- 
west quarter  of  the  section  at  $2.25  per  acre,  which  application  wasi 
rejected  upon  the  ground  that  said  lease  to  Mitchell  and  Pruett  was  io 
full  force  and  effect. 

On  June  30,  1913,  Williams  filed  his  application  to  purchase  the 
east  half  and  the  southwest  quarter  of  the  section  at  $2  per  acre,  which 
application  was  rejected  upon  the  ground  that  the  land  had  been  ap- 
praised and  placed  on  the  market  at  $2.25  per  acre. 

On  August  4,  1913,  Williams  filed  his  application  to  buy  the  east 
half  and  the  southwest  quarter  of  said  section  at  $2.25  per  acre. 

On  October  15,  1913,  said  lease  to  Mitchell  and  Pruett  was  cancelled 
by  the  Commissioner  of  the  General  Land  OflBce. 

On  October  24,  1914,  said  application  of  Williams,  filed  August  4, 
1913,  was  accepted,  and  the  land  therein  described  was  awarded  to  him, 
and  that  sale  is  still  recognized  on  the  books  of  the  General  Land  Office 
as  being  in  good  standing. 

Mitchell  assigned  to  Pruett  all  interests  of  the  former  under  said 
lease  to  them,  and  the  relator,  Pruett,  seeks  here  a  writ  of  mandamus 
to  compel  the  Commissioner  to  cancel  said  sale  to  Williams  and  to  re- 
instate said  Mitchell  and  Pruett  lease  covering  the  same  three  quarters 
of  that  section,  the  same  being  all  of  the  section  except  the  northwest 
quarter  thereof  which,  as  stated,  had  been  sold  to  Stilwell. 

The  majority  opinion  says:  "It  is  alleged  and  shown  that  the  land 
was  in  demand  for  purchase  at  the  time  the  Mitchell  and  Pruett  lease 
was  executed.^'  That  is  not  what  I  understand  to  be  the  legal  effect 
of  the  pleadings,  and,  of  course,  no  evidence  was  heard  in  this  court. 
Upon  that  point  relator  makes  no  allegation.    Williams,  the  co-respond- 
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ent,  does  aver  that  both  prior  to  and  after  the  expiration  of  the  Stilwell 
lease,  he,  Williams,  was  desirous  of  purchasing  all  the  unsold  portiou 
of  section  218,  but  thought  the  existence  of  the  Stilwell  lease  and  of 
the  Mitchell  and  Pruett  lease  prevented  him  from  doing  so,  and  that 
"he  did  not  file  an  application  to  purchase  any  of  said  land  until  June  9, 
1913." 

The  Commissioner,  in  his  answer  does,  indeed,  aver  that  ^T)efore 
the  expiration  of  the  lease  to  Stilwell  s^ni  at  the  time  of  its  expiration 
the  unsold  portion  of  section  218,  as  this  respondent  is  informed  from 
the  facts  set  up  in  the  answer  of  respondent  Williams,  was  in  demand 
by  purchasers." 

By  no  one  is  it  alleged  that  anyone  filed  prior  to  said  lease  to 
Mitchell  and  Pruett,  an  application  to  purchase  the  land  in  controversy. 
Obviously  said  undisclosed  desire  of  Williams  did  not  amount  to  a 
demand  or  offer  to  purchase  the  land,  and  the  qualified  answer  of  the 
Commissioner  is,  therefore,  insufiBcient  to  show  such  demand  or  offer. 

The  record  is  that  the  land  is  not  shown  to  have  been  in  demand  for 
purchase  prior  to  the  lease  to  Mitchell  and  Pruett. 

Relator's  contention  is  that  said  lease  to  Mitchell  and  himself,  cover- 
ing the  land  in  controversy,  was  valid,  and,  inasmuch  as  the  rental 
payments  thereunder  have  been  kept  up,  it  is  still  valid,  and  should  be 
reinstated,  and  that  said  cancellation  thereof  was  unauthorized  by  law. 
and,  consequently,  the  sale  of  the  land  thereafter  to  Williams  on  his 
application  of  August  4,  1913,  therefor,  was  invalid,  and  should  be 
cancelled. 

The  contention  of  the  Commissioner  is  that  said  sale  to  Williams 
was  valid  and  that  said  lease  to  Mitchell  and  Pruett  was  invalid  at  its 
inception,  because,  at  that  date,  a  portion  of  the  land  covered  by  it, 
namely,  the  southwest  quarter  of  said  section,  had  not  been  on  the 
market  for  sale  for  the  statutory  period  of  ninety  days  after  the  expira- 
tion of  said  lease  to  Stilwell  covering  said  southwest  quarter  section. 

The  relator's  further  contention  is  that  at  the  inception  of  said  lease 
to  Mitchell  and  himself  said  southwest  quarter  section  had  been  on  the 
market  for  such  statutory  period,  with  no  purchaser  therefor;  in  support 
of  which  contention  he  points  to  the  fact  that  said  lease  of  said  south- 
west quarter  to  Stilwell  was  made  subsequently  to  said  lease  to  Buttrill, 
which  covered  the  south  or  southeast  half  of  the  section,  embracing 
the  southwest  quarter  section  covered  by  said  lease  to  Stilwell. 

Unquestionably,  when  said  lease  covering  the  southwest  quarter  of 
the  section  was  executed  to  Stilwell,  it  was  void  because  the  land  covered 
by  it  was  then  embraced  by  the  prior  lease  to  Buttrill,  which  was  in 
good  standing.  Ketner  v.  Rogan,  95  Texas,  559,  68  S.  W.,  774.  The 
majority  opinion  in  this  case  so  expresslv  declares.  See  also  Blevins  v. 
Terrell,  96  Texas,  411,  73  S.  W.,  515;>ish  Cattle  Co.  v.  Terrell,  97 
Texas,  490,  80  S.  W.,  73. 

Said  prior  lease  to  Buttrill  expired  in  October,  1910,  which  was  more 
than  two  years  before  the  inception  of  said  lease  to  Mitchell  and  Pruett. 
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The  CommisBioner  had  duly  classified  and  appraised  the  entire  section, 
and  had  placed  it  on  the  market  for  sale,  and  the  entire  unsold  portion 
of  said  section,  being  the  land  here  in  controversy,  had  been  on  the 
market  for  sale,  for  greatly  more  than  said  statutory  period  of  ninety 
days  prior  fo  the  inception  of  said  lease  to  Mitchell  and  Pruett.  Con- 
sequently, said  last  mentioned  lease  was  valid,  and  should  be  reinstated, 
and  the  subsequent  sale  to  Williams  was  invalid  and  should  be  can- 
celled; wherefore  the  writ  of  mandamus  should  be  awarded  as  prayed 
for  by  relator. 

Just  here,  and  in  that  way,  this  case  would  end,  but  for  the  Act 
approved  March  16,  1905,  chapter  29,  page  35  of  the  General  Laws 
of  the  Twenty-ninth  Legislature,  which  is  as  follows: 

"An  Act  to  prescribe  a  period  of  limitation  ^within  which  any  person 
claiming  the  right  to  purchase  or  lease  public  free  school.  State  Uni- 
versity or  asylum  lands  heretofore  sold  or  leased  to  others,  shall  bring 
his  suit  therefor. 

"Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 
That  hereafter  all  persons  claiming  the  right  to  purchase  or  lease  any 
public  free  school  lands,  or  any  lands  belonging  to  the  State  University, 
or  either  of  the  State  asylums  which  have  been  heretofore  or  which 
may  be  hereafter  sold  or  leased  to  any  other  person  under  any  provision 
of  the  law  authorizing  the  sale  or  lease  of  any  of  said  lands,  shall  bring 
his  suit  therefor  within  one  year  after  this  Act  goes  into  effect,  or 
after  the  date  of  the  award  of  such  sale  or  lease,  if  such  award  is  made 
after  the  taking  efEect  of  this  Act,  and  not  thereafter. 

"Sec.  2.  If  no  suit  has  been  instituted  by  any  person  claiming  the 
right  to  purchase  or  lease  any  of  said  land  within  the  period  of  time 
limited  in  the  first  section  of  this  Act,  it  shall  be  conclusive  evidence 
that  all  the  requirements  of  the  law  with  reference  to  the  sale  or  lease 
of  such  lands  have  been  compiled  with;  provided  that  nothing  in  this 
Act  shair  be  construed  to  effect  the  State  of  Texas  in  any  action  or 
proceeding  that  may  be  brought  by  it  in  respect  to  any  of  said  lands.*^ 

The  opposite  conclusion  of  my  associates,  to  the  effect  that  the  lease 
to  Mitchell  and  Pruett  was  invalid,  and  that  the  sale  to  Williams  was 
valid,  and  that  the  writ  of  mandamus  should,  therefore,  be  refused, 
rests,  as  I  understand  it,  upon  the  theory  that  although,  as  is  stated 
in  their  opinion,  "the  Stilwell  lease  was  void  at  the  time  it  was  made, 
for  the  reason  that  the  land  was  already  leased  to  another,"  that  lease, 
at  least  for  the  purposes  of  this  action,  must  be  considered  and  treated 
by  this  court  as  valid  down  to  the  expiration  of  its  stipulated  term, 
because  Mitchell  and  Pruett,  and  Pruett,  had  neglected,  for  one  year 
from  the  execution  of  that  lease,  to  attack  it  as  invalid. 

The  majority  opinion,  in  discussing  the  effect  of  said  Act  of  1905 
upon  said  "void"  Stilwell  lease,  does  not,  indeed,  use  the  word  "vali- 
date"; yet,  it  seems  to  me,  the  logic  of  that  opinion  leads,  inevitably, 
to  the  conclusion  that  said  Act  is  therein  treated  and  applied  to  the 
facts  of  this  case  as  a  "validating  Act,"  rendering  valid,  in  legal  effect. 

Vol.   108-19. 
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throughout  its  entire  term,  a  lease  which  ^Vas  void  at  the  time  it  was 
made/'  thereby  preventing  the  land  from  coming  on  the  market  for 
sale  until  the  expiration  of  that  term. 

It  must  be  conceded,  of  course,  that  if,  after  the  expiration  of  more 
than  one  year  after  the  execution  of  said  Stilwell  lease,  and  in  a  suit 
to  which  Stilwell  was  a  party,  anyone  Asserting  a  conflicting  claim  of 
right  under  the  subsequent  Mitchell  and  Pruett  lease  had  questioned  the 
validity  of  said  Stilwell  lease,  and  Stilwell  had  pleaded  and  proved 
limitation  of  one  year  under  said  Act  of  1905  (and  possibly  whether 
he  pleaded  it  specially  or  not,  the  evidence  showing  the  necessary  facts 
of  the  execution  of  such  lease  to  him  more  than  one  year  previously), 
the  courts  would  be  compelled  t#  hold  said  Stilwell  lease  valid  as 
against  the  complainant  other  than  the  State ;  and  that  is  the  most  that 
I  can  find  in  said  Act  of  1905.  But  this  is  not  a  suit  of  that  character; 
the  full  term  of  said  Stilwell  lease  has  expired;  that  lease  is  not  being 
directly  attacked;  neither  Stilwell  nor  any  person  asserting  any  claims 
under  it  is  a  party  to  this  suit;  and  I  am  unable  to  comprehend  how 
said  Act  of  1905  is  applicable,  in  this  action,  for  any  purpose  or  to 
any  extent  whatsoever,  unless  it  be  to  constitute  a  bar  to  the  attack 
which  the  purchaser,  Williams,  is  here  making,  in  substance,  upon 
the  validity  of  said  lease  to  Mitchell  and  Pruett,  the  validity  of  which 
lease  Williams  seems  not  to  have  questioned  by  suit  within  one  year 
after  its  execution.  Wyert  v.  Terrell,  100  Texas,  409,  100  S.  W.,  133. 
This  proceeding  was  not  instituted  until  October  21,  1914,  and  the 
answer  of  Williams  was  not  filed  until  January  26,  1916 

It  will  be  observed  that  I  have  assumed,  as  have  my  associates,  that 
the  date  from  which  the  one-year  period  of  limitation,  under  said  Act 
of  1005,  should  be  reckoned,  in  a  proper  case,  in  favor  of  Stilwell, 
under  said  lease  to  him,  is  the  date  of  that  lease,  rather  than  the  date 
of  the  expiration  of  said  prior  lease  to  Buttrill. 

That  undoubtedly  is  correct,  if  said  statute  is  merely  one  of  lim- 
itation. But  if  said  statute  is  Valid  as  both  a  statute  of  limitation  and 
a  statute  of  validation,  it  is  impossible  to  apply  it  as  a  statute  of  lim- 
itation without  applying  it,  at  the  same  time,  to  the  same  facts,  as  a 
validating  statute.  Manifestly  it  was  impossible  to  apply  said  statute 
as  a  validating  statute  in  the  Stilwell  lease  prior  to  the  expiration  of 
the  Buttrill  lease,  the  latter  being,  admittedly,  a  valid  lease;  since  to 
do  so  would  impair  ButtrilFs  vested  rights,  as  prior  lessee,  in  and  to 
the  southwest  quarter  section,  which  was  covered  by  the  Stilwell  lease. 

Or,  stating  the  propositions  in  converse  order,  the  prior  Buttrill  lease, 
which  covered  the  land  embraced  by  the  Stilwell  lease,  admittedly  was 
valid,  and  its  legal  effect  and  operation  during  its  entire  term  down 
to  October  25,  1910,  could  not  be  impaired  by  said  Act  of  1905,  and 
for  that  reason,  if  for  none  other,  the  assumed  validating  features,  if 
any,  of  that  Act  could  not  be  applied  to  the  Stilwell  lease  during  the 
term  of  the  Buttrill  lease ;  and  since  it  was  necessary  to  apply  said  Act 
as  a  whole,  or  not  at  all,  to  the  Stilwell  lease,  the  Act  of  1905,  if  it 
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is,  indeed,  a  validating  Act,  could  not  have  been  applied  at  all  to  the 
Stilwell  lease  during  the  life  of  the  Buttrill  lease. 

It  follows,  I  think,  that  even  if  said  Act  of  1905  is  to  be  applied 
as  a  validating  Act.  in  this  cause,  to  the  Stilwell  lease,  the  time  limit 
of  one  year,  in  favor  of  the  Stilwell  lease,  must  be  counted  as  beginning 
at  the  expiration  of  the  Buttrill  lease,  thereby  putting  said  Act  into 
full  effect,  as  to  fhe  Stilwell  lease,  one  year  later,  on  October  25,  1911, 
and  validating,  as  of  that  date,  at  least  as  to  Mitchell  and  Pruett,  the 
lease  to  Stilwell  which,  admittedly,  was  "void^^  when  executed,  and 
which,  for  reasons  stated,  must  have  remained  void  at  least  down  to 
the  expiration  of  the  Buttrill  lease. 

This  may  serve  to  illustrate  the  diflBculties  which  grow  out  of  trying 
to  apply  said  Act  of  1905  as  a  validating  statute.  Ordinarily  validation 
statutes  operate  directly  and  immediately  upon  the  subject  matter;  and 
the  fact  that  the  Act  of  1905  could  not  directly  and  immediately  oper- 
ate to  validate  the  Stilwell  lease  tends  strongly  to  show  either  that  it 
ought  not  to  be  held  to  be  a  validating  Act,  or  that,  as  such,  it  has  no 
fair  or  proper  application  to  that  lease,  or  in  the  case  at  bar,  unless  it 
be  against,  rather  than  in  favor  of,  the  purchaser,  Williams. 

The  majority  opinion  quotes  from  the  opinion  by  Mr.  Justice  Wil- 
liams, in  Erp  v.  Williams,  103  Texas,  584,  131  S.  W.,  1057,  in  support 
of  the  view  that  said  Act  of  1905  is  more  than  a  statute  of  limitation, 
and  was  intended  to  give  the  State  protection  in  the  maintenance  of 
sales  made  for  the  benefit  of  its  school  fund.  The  same  reasoning  as 
to  the  effect  of  the  Act  applies,  of  course,  to  leases.  But  in  that  view 
as  to  the  general  effect  of  that  statute  I  do  not  concur. 

I  can  not  believe  that  the  Legislature  ever  intended  said  Act  of 
1905  to  enable  the  State,  through  the  Commissioner  of  the  General 
Land  Office,  or  otherwise,  to  declare  valid,  and  to  enforce,  a  lease  which, 
like  said  Stilwell  lease,  was  made  in  contravention  of  statutory  pro- 
visions, and  in  disregard  of  at  least  the  spirit  of  the  constitutional  man- 
date to  the  effect  that  the  public  free  school  lands  shall  be  sold  as 
early  as  practicable.     Art.  7,  sec.  4. 

Some  reason  might  be  assigned  for  validating  a  sale  or  lease  which, 
at  the  worst,  was  irregular  in  some  particular;  but  I  can  think  of  none 
for  declaring  valid  and  enforcing  a  lease  which  violates  a  plainly  in- 
hibitory statute  and  contravenes  the  principles  announced  in  the  above 
cited  cases,  95  Texas,  560,  96  Texas,  411,  and  97  Texas,  490.  I  can 
not  see  that  said  Act  of  1905  in  anywise  or  to  any  extent  affects  ^ny 
right  of  the  State,  or  its  status  in  relation  to  any  sale  or  lease,  whether 
same  originally  was  valid  or  void. 

In  further  support  of  my  conclusion  that  said  Act  of  1905  should 
not  be  treated  as  validating  said  Stilwell  lease,  even  as  against  said 
subsequent  lessees,  Mitchell  and  Pruett,  I  offer  these  three  reasons: 

1.  There  is  nothing  in  the  body  of  the  Act  to  suggest  that  it  was 
intended  as  a  validating  Act.  The  language  is  apt  in  a  statute  of  lim- 
itation, but  not  in  a  validating  statute.     Section  1  expressly  fixes  a 
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definite  time  for  bringing  suits  in  the  elapses  of  cases  to  which  it  is 
applicable ;  and  that  is  all.  Section  2  expressly  provides  that  failure  to 
bring  such  suit  within  the  time  stipulated  therefor  "shall  be  conclusive 
evidence  that  all  the  requirements  of  the  law  with  reference  to  the 
sale  or  lease  of  such  lands  have  been  complied  with/'  thereby  prescribing 
a  rule  of  evidence  to  be  observed  and  enforced  by  the  courts  in  suits 
of  that  character;  and  that  is  all,  except  the  proviso  that  the  statute 
shall  not  be  construed  as  affecting  the  State  in  any  action  or  proceeding 
that  may  be  brought  by  the  State  in  respect  to  such  lands. 

In  both  sections,  the  theme  is  suits;  and  the  statute  does  not  use 
the  word  "validate''  or  any  word  or  set  of  words  which  appear  to  me 
to  be  of  similar  import. 

The  Court  of  Civil  Appeals  for  the  First  Supreme  Judicial  District, 
in  an  opinion  by  Mr.  Justice  Beese,  treated  said  Act  of  1905  as  a 
statute  of  limitation  only,  and  not  a  validating  Act.  Tillman  v.  Erp, 
121  S.  W.,  547. 

In  Slaughter  v.  Terrell,  100  Texas,  600,  102  S.  W.,  399,  the  Supreme 
Court,  through  Judge  Brown,  made  the  following  expression  of  its  views 
as  to  the  effect  of  said  Act  of  1905 : 

"In  order  to  ascertain  what  the  Legislature  intended  by  the  enact- 
ment of  this  law,  we  must  consider  the  evil  that  existed,  and  determine 
what  the  remedy  was  to  be.  Under  the  law  as  it  previously  existed, 
purchasers  of  school  lands  were  liable  to  have  their  titles  attacked  by 
third  persons  who  desired  to  purchase  the  land,  and  such  persons  might 
call  in  question  the  qualification  of  the  purchaser  as  well  as  the  perform- 
ance of  conditions  prescribed  by  law,  for  example,  that  when  the  pur- 
chase was  made  the  purchaser  did  not  actually  reside  upon  the  land, 
or  that  he  did  not  intend  to  make  it  his  home,  and  thus,  although  the 
State  recognized  his  right,  the  purchaser  was  constantly  exposed  to 
such  attacks.  This  rendered  such  titles  uncertain,  and  to  remedy  that 
evil  the  Legislature  enacted  the  law  now  under  consideration,  which 
requires  that  any  person  who  desires  to  purchase  land  theretofore  pur- 
chased by  another  shall  bring  his  suit  to  set  aside  the  former  purchase 
within  twelve  months  of  the  award  of  it,  or  he  will  be  barred." 

2.  If  it  be  held  that  by  the  terms  of  said  statute  it  is  a  validating 
Act,  then  such  validating  features  thereof  are  void,  and  probably  the 
whole  statute  is  void,  because  there  is  in  the  caption  or  title  of  the 
Act  no  language  or  word  which,  by  any  stretch  of  the  imagination, 
reasonably  can  be  considered  or  held  to  embrace  any  such  validating 
feature  in  the  body  of  the  statute.  On  the  contrary,  the  caption  plainly 
and  expressly  declares  that  the  Act  is  one  "to  prescribe  a  period  of 
limitation^'  for  bringing  a  suit  of  the  character  therein  designated;  and 
that  is  all.     Constitution  of  Texas,  art.  3,  sec.  35. 

3.  Any  and  all  such  validating  features  as  may  be  thought  or  be 
held  to  be  embraced  in  the  body  of  said  statute  appear  to  be  violative 
of  and  repugnant  to  the  following  italicized  provisions  of  section  4  of 
article  7  of  the  Constitution  of  Texas: 
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*The  lands  herein  set  apart  to  the  public  free  school  fund  shall  be 
sold  under  such  regulations,  at  such  times,  and  on  such  terms  as  may 
be  prescribed  by  law;  and  the  Legislature  shall  not  have  power  to 
grant  any  relief  to  purchasers  thereof." 

The  inhibition  upon  the  power  of  the  Legislature  "to  grant  any 
relief"  to  purchasers  of  public  free  school  lands  seems  very  plain,  as 
I  read  it  in  our  organic  law.  Over  the  public  policy  which  is  wrapped 
up  in  that  inhibition  neither  the  Legislature  nor  the  courts  have  any 
control  whatever. 

Applying  said  provision  of  section  4  of  article  7,  these  things  are 
found  to  be  true: 

(a)  The  land  in  controversy  formed  a  part  of  the  public  free  school 
fund. 

(b)  "The  Stilwell  lease  was  void  at  the  time  it  was  made,  for  the 
reason  that  the  land  was  already  leased  to  another."    Majority  opinion. 

(c)  The  Stilwell  lease  remained  void,  as  to  the  State,  down  to  the 
expiration  of  its  term,  unless  it  was  validated  by  said  Act  of  1905. 

(d)  If  said  Stilwell  lease  remained  invalid  throughout  its  entire 
term,  it  did  not  take  or  keep  the  land  covered  by  it  oflf  the  market,  and, 
therefore,  did  not  constitute  any  legal  obstacle  whatever  to  the  valid 
execution  of  said  lease  to  Mitchell  and  Pruett.  Blevins  v.  Terrell,  96 
Texas,  411,  73  S.  W.,  515;  Fish  Cattle  Co.  v.  Terrell,  97  Texas,  490, 
80  S.  W.,  73;  Wyerts  v.  Terrell,  100  Texas,  409,  100  S.  W.,  133. 

(e)  The  lease  to  Mitchell  and  Pruett  being  valid,  and  covering  the 
land  in  controversy,  at  date  of  the  application  upon  which  said  land 
was  awarded  to  Williams,  as  purchaser,  said  land  was  not  then  on  the 
market  for  sale,  and  said  award  to  Williams  was  illegal,  and  should  be 
cancelled. 

From  the  foregoing  it  is  evident  that  the  practical  effect  of  said 
Act  of  1905,  as  construed  by  my  associates  and  as  applied  by  them  in 
this  case,  is  to  extend  to  Williams,  as  purchaser  of  said  lands,  "relief 
by  validating,  or  making  effective,  at  least  from  and  after  expiration 
of  the  Buttrill  lease,  the  aforesaid  lease  to  Stilwell,  thereby  striking 
down,  and  throwing  out  of  the  way,  the  intervening  lease  to  Mitchell 
and  Pruett,  under  which  relator  claims.  That  practical  result  now 
seems  to  me  to  fall  within  the  inhibition  of  said  section  4  of  article  7. 
I  treat  that  phase  of  this  case  in  a  merely  tentative  way  because  I  have 
not  had  opportunity  for  fully  satisfying  myself  on  that  point;  but  as 
to  the  soundness  of  my  foregoing  reasons  numbered  1  and  2,  respectively, 
I  have  no  doubt  whatever. 

Kejecting,  then,  the  theory  that  said  Act  of  1905  is  a  validating 
statute,  and  that  under  its  operation  the  Stilwell  lease  ever  constituted 
any  legal  impediment  -or  bar  to  the  sale  by  the  State  of  the  land  which 
that  lease  covered,  the  case  is  brought  down  to  this  status  at  the  date 
of  the  lease  to  Mitchell  and  Pruett:  The  Buttrill  lease  had  expired 
more  than  two  years  previously.  The  term  of  the  Stilwell  lease  had 
not  expired,  but  that  lease  was  void,  and  had  been  so  from  its  incep- 
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tion,  and,  consequently,  was  not  in  the  way  of  a  sale  of  the  land 
covered  by  it.  All  of  the  land  had  been  duly  classified  and  appraised 
and  placed  on  the  market,  and  had  remained  on  the  market  for  longer 
than  the  statutory  period.  During  that  period"  no  one  had  applied  to 
purchase  it.  Consequently  the  State  was  free  to  lease  it  to  anyone  who 
might  desire  to  lease  it,  and  Mitchell  and  Pruett  were,  correspondingly, 
free  to  lease  it,  as  was  done  by  them.  It  follows  that  said  lease  was 
valid,  and  that  it  should  be  reinstated,  and  that  on  August  4,  1913,  the 
date  of  the  filing  by  Williams  of  his  application  to  purchase  said  land 
was  not  on  the  market  for  sale,  and,  consequently,  the  award  to  him 
was  illegal  (121  S.  W.,  547,  and  cases  cited),  and  should  be  cancelled. 
For  the  accomplishment  of  those  just  and  salutary  results  the  writ 
of  mandamus  should  be  granted. 


MARCH,  1917 


Walter  Avery  et  al.  v.  Diana  Johnson  bt  al. 

No.  2469.     Decided  March  7,  1917. 

1 . — ^WiU — Devise — Construction — Election. 

Where  the  testator  owns  a  partial  interest  in  land,  it  is  only  when  the  in- 
tention to  treat  and  devise  the  entire  land  as  his  own  is  revealed  by  clear  and 
unequivocal  language  that  the  will  is.  to  be  construed  as  the  disposition  of  more 
than  his  own  interest,  putting  the  co-owner  of  the  land,  as  a  devisee,  to  bis 
election  whether  he  will  take  under  the  will  or  assert  his  right  as  co-owner. 
(Pp.  301,  302.) 

2. — Same — Case  Stated. 

A  deceased  wife  having  bequeathed  her  community  interest  in  their  701.71 
acres  of  land  to  her  husband  for  life,  with  remainder  to  their  five  children,  the 
husband,  by  will,  subsequently  devised  to  such  children,  along  with  certain 
personal  property,  '*67  acres  of  land  each  out  of  the  real  estate  owned  by  me 
at  the  time  of  the  death  of  their  mother,  except  my  son  W.  A.  to  whom  I 
bequeath  80  acres."  Fifty  acres  of  a  particular  tract  of  such  land  was,  by 
a  subsequent  clause,  bequeathed  to  others,  an  illegitimate  daughter  and  son  (a 
total  of  398  acres)  and  the  balance  of  his  real  estate  to  bis  second  wife.    Held: 

1.  That  the  will  should  be  construed  as  a  disposition  only  of  the  interest 
in  such  land  owned  by  testator,  and  not  the  entire  701.71  acresi  of  which  the 
five  children  were  with  him  co-owners  of  one-half  under  the  will  of  their  mother, 
and  that  they  were  not  required  to  abandon  the  interest  so  owned  by  electing 
to  take  under  the  will.     (Pp.  300-304.) 

2.  The  fact  that  the  number  of  acres  so  devised  exceeded  the  350.86  owned 
by  the  husband,  and  left  no  balance  to  pass  to  the  second  wife  by  his  devise, 
could  not  prevail,  as  evidence  of  intention  to  dispose  of  the  entire  land,  over 
the  language  of  the  devise  which  restricted  its  operation  to  land  owned  by  the 
testator.     (Pp.  304,  305.) 

8. — ^Will — (General  and  Specific  Devises. 

A  devise  of  fifty  acres  of  land  out  of  a  named  tract,  being  specific,  pre- 
vailed over  general  devises  of  enumerated  acreage  of  lands  owned  by  the  testa- 
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tor;  and  where  the  total  acreage  devised  exceeded  the  amount  of  his  interest 
in  the  lands  the  specific  devise  should  be  allowed  in  full  and  the  general  ones 
proportionally  abated  to  make  it  up.     (Pp.  304,  305.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District  in  an 
appeal  from  Befugio  County. 

Diana  Johnson  and  another  sued  Walter  Avery  and  others  to  obtain 
construction  of  a  will,  and  appealed  from  an  adverse  decision.  The 
judgment  was  reversed  and  rendered,  and  Avery  and  others,  the  ap- 
pellees, obtained  writ  of  error. 

The  property  involved  consisted  of  701.71  acres  of  land,  community 
property  of  testator  and  his  first  wife  at  the  time  of  her  death,  in  six 
diflEerent  tracts,  one  in  the  Eios  grant  and  five  out  of  the  Perry  league, 
of  which  one,  of  126.60  acres,  derived  title  through  Simpson  and  was 
mentioned  in  the  will  of  testator  as  the  "Simpson  tract,''  out  of  which 
50  acres  was  bequeathed  to  Annie  Williams  and  her  son,  Eugene  Tillman. 

C.  F.  &  C.  C,  Oarsner  and  Davidson  &  Bailey,  for  plaintiffs  in  error. — 
The  Court  of  Civil  Appeals  erred  in  holding  that  the  language  of  the 
will  was  plain  and  unambiguous,  and  evinced  the  intent  on  the  part 
of  the  testator  to  dispose  of  the  whole  of  the  community  property  of 
himself  and  his  wife,  Jane  Avery,  deceased.  Philleo  v.  Holliday,  24 
Texas,  43 ;  Crosson  v.  Dwyer,  9  Texas  Civ.  App.,  489 ;  Smith  v.  Butler, 
85  Texas,  130;  Carroll  v.  Carroll,  20  Texas,  743;  Haley  v.  Gatewood, 
74  Texas,  281;  Autrey  v.  Stubenrauch,  133  S.  W.,  533;  Sauvage  v. 
Wauhop,  143  S.  W.,  264;  Theall  v.  Theall,  7  La.,  226,  26  Am.  Dec,  502. 

The  Court  of  Civil  Appeals  erred  in  holding  that  plaintiffs  in  error 
were  required  to  elect,  and  had  elected  to  take  under  the  will  of  William 
Avery,  and  were  thereby  estopped  to  claim  the  land  devised  to  them  by 
their  mother,  Jane  Avery;  because  in  order  to  create  a  case  for  an 
election,  there  must  appear  in  the  will  a  clear  intention  on  the  part 
of  the  testator  to  dispose  of  property  over  the  disposition  of  which  he 
has  not,  as  against  the  party  put  to  an  election,  the  power  of  disposal; 
and  under  undisputed  facts  in  this  case  the  plaintiffs  in  error,  under 
the  provisions  of  the  will  of  their  mother,  Jane  Avery,  deceased,  were 
the  owners  by  fee  simple  title  of  one-half  of  the  707.71  acres  of  land, 
and  the  testator,  William  Avery,  was  the  owner  of  the  other  half,  and 
the  testator  having,  in  the  description  of  the  land  intended  to  be  devised, 
used  only  general  expressions,  such  as  "the  real  estate  owned  by  me" 
and  "the  balance  of  all  my  real  estate,"  without  a  particular  designation 
of  the  whole  701.71  acres,  or  a  specific  devise  of  more  than  his  interest 
in  any  particular  tract,  the  presumption  of  law  is  that  he  only  intended 
to  devise  the  interest  belonging  to  him,  and  therefore,  the  plaintiffs  in 
•error  were  not  put  to  an  election  and  were  not  estopped.  Packard  v. 
De  Miranda,  156  S.  W.,  214,  and  authorities  cited;  Sauvage  v.  Wauhop, 
143  S.  W.,  264:  Carroll  v.  Carroll,  20  Texas,  743;  Gardner  on  Wills, 
fiec.  169,  p.  598;  Pomeroy,  Eq.  Juris.,  vol.  1,  sees.  488,  489. 
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Fowler  &  Fowler,  Wayne  Davis,  and  Proctor,  Vandenberge,  Cram  & 
Mitchell,  for  defendants  in  error. — There  being  no  evidence  before  the 
court  as  to  the  intention  of  the  testator,  except  the  will  under  construc- 
tion, and  by  the  terms  and  tenor  thereof,  taken  in  connection  with  the 
agreed  facts  herein,  viewed  as  a  whole,  it  clearly  and  aflBrmatively  ap- 
pearing testator  had  in  mind,  intended  to  and  did,  devise  the  entire 
tract  of  701.71  acres  of  land,  398  acres  specifically,  with  the  remainder 
to  his  wife,  Lucy  Avery,  and  as  the  testator  only  owned  an  undivided 
one-half  interest  therein,  towit,  350.85  acres,  and  having  specifically 
devised  398  acres  thereof,  with  remainder  to  his  wife,  the  conclusion 
that  testator  only  disposed  or  attempted  to  dispose  of  his  undivided  one- 
half  interest  in  said  land,  towit,  350.85  acres,  is  physically  impossible 
and  contrary  to  all  of  the  evidence  in  the  case.  Skaggs  v.  Deskin,  66 
S.  W.,  793;  Rogers  v.  Trevathan,  67  Texas,  409;  Smith  v.  Butler,  85 
Texas,  130;  Chace  v.  Gregg,  31  S.  W.,  77;  Sparks  v.  Dorrell,  131  S.  W., 
765;  Wells  v.  Petree,  39  Texas,  420;  Pomeroy's  Equity,  par.  461. 

As  a  devisee  can  not  take  under  and  by  virtue  of  the  terms  of  a  will 
and  at  the  same  time  claim  and  assert  title  adversely  thereto,  the  court 
should  have  sustained  the  plaintiflFs^  plea  in  estoppel.  The  defendants, 
designated  as  the  Jane  Avery  children,  by  their  answer,  agreed  to  take 
under  and  by  virtue  of  the  terms  of  the  will  of  William  Avery,  deceased, 
and  at  such  time  also  asserted  an  independent  title  to  a  portion  of  the 
property  devised  in  said  will  to  other  parties.  Paschal  v.  Acklin,  27 
Texas,  196;  little  v.  Burdwell,  27  Texas,  691;  Smith  v.  Butler,  85 
Texas,  130;  Philleo  v.  Holliday,  24  Texas,  45;  Millican  v.  Millican, 
24  Texas,  440;  1  Jarman  on  Wills,  385;  Smith  v.  Smith,  80  Mass.,  532; 
Smith  V.  Guild,  34  Me.,  443 ;  Hyde  v.  Baldwin,  34  Mass.,  303 ;  Cox  v. 
Rogers,  77  Pa.,  160;  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  vol.  11, 
pp.  61,  68,  72  and  73. 

It  clearly  and  affirmatively  appearing  from  the  language  of  the  will 
of  William  Avery,  deceased,  taken'  in  connection  with  the  agreed  state- 
ment of  facts,  that  testator  intended  to  and  did  devise  the  whole  of 
701.71  acres  of  land  in  controversy,  the  defendants,  designated  as  the 
Jane  Avery  children,  owning  an  undivided  one-half  interest  therein  at 
such  time,  were  compelled  to  elect  to  take  under  said  will,  or  renounce 
the  same,  and  claim  their  legal  rights  in  such  property,  the  said  testator 
devising  them  other  property  in  which  they  had  no  interest,  and  de- 
vising his  wife,  Lucy  Avery,  Annie  Williams  and  Eugene  Tillman  a 
portion  of  said  real  estate;  and  said  defendants  having  elected  to  take 
and  accept  under  and  by  virtue  of  the  terms  of  said  will,  they  are 
bound  by  all  its  terms  and  provisions,  and  by  the  terms  thereof  Lucy 
Avery,  deceased,  through  whom  plaintiffs  claim  title,  was  devised  303.71 
acres  of  such  land.  11  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  pp.  61, 
68,  72,  73;  Pomeroy's  Equity,  sees.  461-5,  487,  488;  Moore  v.  Baker, 
51  Am.  St.  Rep.,  205 ;  Penn  V.  Guggenheimer,  76  Va.,  839 ;  Waggoner 
V.  Waggoner,  68  S.  E.,  990;  Wilson  v.  Amy,  21  N.  C,  376;  Gore  v. 
Stevens,  1  Dana  (Ky.),  201,  25  Am.  Dec,  141;  Moore  v.  Harper,  27 
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Va.,  362;  White  v.  Brocaw,  14  Ohio  St.,  339;  Field  v.  Eaton,  16  N.  C, 
283;  Isler  v.  Isler,  88  K  C,  581;  Huhlien  v.  Huhlien  (Ky.),  8  S.  W., 
260;  Mcllvain  v.  Porter  (Ky.),  7  S.  W.,  309. 

It  clearly  and  aflSrmatively  appearing  from  the  language  of  the  will 
in  question  that  the  testator  intended  to  devise  to  his  wife,  Lucy  Avery^ 
through  whom  plaintiffs  claim  title,  303.71  acres  of  such  land,  and 
that  the  same  was  to  be  in  lieu  of  her  homestead  rights  in  testator^s 
land,  as  well  as  her  interest  in  the  community  estate  of  herself  and 
husband,  William  Avery,  and  it  being  uneontroverted  that  testator  had 
a  disposable  interest  to  such  extent  therein,  and  that  the  said  Lucy 
Avery  has  agreed  and  elected  to  take  and  accept  the  same  as  such,  if 
it  be  true  that  testator  only  intended  to  devise  his  one-half  interest  in 
said  property,  nevertheless  the  court  erred  in  not  decreeing  her  a  pref- 
erence over  the  remaining  devisees  and  legatees  in  said  will,  and  in  not 
holding  that  the  said  Lucy  Avery  was  a  purchaser  for  value  of  suoh 
interest  in  the  said  real  estate,  the  remaining  devisees  and  legatees 
therein  taking  by  way  of  gifts  and  bounties  only.  11  Am.  &  Eng. 
Ency.  of  Law,  p.  115. 

It  appearing  from  the  language  of  the  will  of  William  Avery,  de- 
ceased, that  he  intended  to  devise  his  wife,  Lucy  Avery,  303.71  acres 
of  land,  and  it  being  undisputed  that  he  had  a  disposable  interest  in 
the  701.71  acres  of  land  in  controversy  to  such  an  extent,  and  there 
being  no  evidence  before  the  court  to  the  contrary,  the  court  erred  in 
not  raising  such  an  estate  by  implication  and  rendering  judgment  in 
accordance  therewith.  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  vol.  30, 
p.  698;  Underbill  on  Wills,  vol.  1,  pp.  616  and  630;  Hyatt  v.  Pugsley, 
23  Barb.  (N.  Y.),  285;  Marsh  v.  Hague,  1  Edw.  Ch.  (N.  Y.),  174; 
Hunt  V.  Evans,  134  111.,  496. 

It  clearly  and  affirmatively  appearing  from  the  language  of  the  will 
of  William  Avery,  deceased,  taken  in  connection  with  the  agreed  state- 
ment of  facts  filed  herein,  that  each  and  all  of  the  devises  and  bequests 
made  in  said  will  are  of  a  general  or  demonstrative  nature,  as  contra- 
distinguished from  specific  devises,  and  that  the  testator  intended  to 
prorate  and  divide  his  property,  both  real  and  personal,  in  the  pro- 
portion stated  therein,  and  intended  that  his  wife,  Lucy  Avery,  now 
deceased,  and  through  whom  plaintiffs  claim  title,  should  have  an 
undivided  303.71-701.71  interest  in  such  real  estate,  and  if  it  be  true, 
as  concluded  by  the  court  in  the  judgment  rendered  herein,  testator  only 
disposed  of.  or  attempted  to  dispose  of,  his  undivided  one-half  interest 
in  the  701.71  acres  of  land  in  controversy,  and  not  in  its  entirety,  then 
the  title  to  one-half  of  his  estate  having  failed,  and  especially  that  part 
thereof  devised  to  his  said  wife,  Ijucy  Avery,  the  said  defendants,  as 
devisees,  taking  and  accepting  under  the  said  will,  should  contribute 
pro  rata  to  the  disappointed  devisee,  towit,  Lucy  Avery,  to  carry  out 
the  intention  of  the  testator.  Lake  v.  Copeland,  82  Texas,  467;  Gal- 
lagher V.  Kedmond,  64  Texas,  622 ;  Sanger  v.  Butler,  101  S.  W.,  462 ; 
Metcalf  V.  Framingham,  128  Mass.,  370. 
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It  is  immaterial  whether  the  testator  attempts  to  dispose  of  the 
donee^s  property  in  the  belief  that  he  has  the  right  to  do  so,  or,  knowing 
the  extent  of  his  authority,  intends  to  exceed  it  by  an  arbitrary  exercise 
of  power.  The  donee  in  either  case  is  put  to  his  election,  for  there  is 
no  certainty  that  the  donor^s  intention  to  bestow  the  property  would 
have  been  changed  by  the  mere  knowledge  of  the  true  state  of  the  title, 
and  the  courts  will  not  speculate  upon  the  point.  The  doctrine  of  elec- 
tion is  applicable  whether  the  interests  disposed  of  are  present  or  future, 
vested  or  contingent,  of  value  or  not  of  value.  In  this  respect  there 
is  no  distinction  between  real  and  personal  estate.  The  following  au- 
thorities support  the  above:  Pomeroys  Equity,  sees.  461-5,  487,  488; 
Moore  v.  Baker,  51  Am.  St.  Eep.,  205;  Penn  v.  Guggenheimer,  76  Va., 
S39;  Waggoner  v.  Waggoner,  68  S.  E.,  990;  Wilson  v.  Amy,  21  N.  C. 
376;  Gore  v.  Stevens,  25  Am.  Dec,  141 ;  Moore  v.  Harper,  27  Va.,  362; 
White  V.  Brocaw,  14  Ohio  St.,  339;  Field  v.  Eaton,  16  N.  C,  283; 
Isler  V.  Isler,  88  N.  C,  581;  Huhlein  v.  Huhlein  (Ky.),  8  S.  W.,  260; 
Mcllvain  v.  Porter,  7  S.  W.,  309. 

If  it  be  true  that  testator  only  disposed  or  attempted  to  dispose  of 
his  undivided  one-half  interest  in  the  701.71  acres  of  land  in  contro- 
versy, 350.85  acres,,  then  the  title  to  a  portion  of  the  undivided  interest, 
so  devised  to  his  daughter,  Annie  Williams,  with  the  remainder  to 
Eugene  Tillman,  having  failed,  the  said  defendants  (designated  herein 
as  the  Jane  Avery  children)  as  devisees,  taking  and  accepting  under 
testator's  said  will,  should  contribute  pro  rata  to  the  disappointed  de- 
visees, Annie  Williams  and  Eugene  Tillman,  to  carry  out  the  intention 
of  testator  as  expressed  in  his  said  will.  Lake  v.  Copeland,  82  Texas, 
467;  Gallagher  v.  Redmond,  64  Texas,  622;  Sanger  v.  Butler,  101 
S.  W.,  462 :  Metcalf  v.  Framingham,  128  Mass.,  370. 

In  considering  a  will,  or  indeed  any  written  instrument,  it  is  always 
advisable  to  put  one's  self  in  the  shoes  of  the  maker  and  read  the 
language  of  the  will,  or  other  instrument,  through  his  spectacles,  in 
order  that  one  may  accurately  ascertain  the  testator's  intention.  Pack- 
ard V.  De  Miranda,  146  S.  W.,  211;  Lindsey  v.  Rose,  175  S.  W.,  829; 
Lynn  v.  Busby,  46  Texas,  603;  Weller  v.  Weller,  22  Texas  Civ.  App., 
247,  54  S.  W.,  652 ;  Lenz  v.  Sens,  27  Texas  Civ.  App.,  442,  66  S.  W.,  110. 

The  polar  star  of  construction  and  the  ultimate  test  of  the  true 
construction  of  every  will,  is  the  ascertainment  of  the  intention  of  the 
testator.  Winfree  v.  Winfree,  139  S.  W.,  36;  Lake  v.  Copeland,  82 
Texas,  468;  Gallagher  v.  Redmond,  64  Texas,  626;  Blanton  v.  Mayes, 
58  Texas,  424;  Howze  v.  Howze,  19  Texas,  554;  Bell  County  v.  Alex- 
ander, 22  Texas,  357;  Campbell  v.  Shotwell,  51  Texas,  36. 

This  intention  of  the  testator  must  be  gleaned  from  a  consideration 
of  all  the  terms  of  the  will;  in  other  words,  from  the  four  comers  of 
the  will,  and  all  provisions  must,  if  possible,  be  harmonized  and  given 
effect.  Cottrell  v.  Moreman,  136  S.  W.,  124;  Winfree  v.  Winfree, 
139  S.  W.,  36;  Buckley  v.  Herder,  133  S.  W.,  703;  Haring  v.  Shelton, 
122  S.  W.,  13;  Laval  v.  Staffel,  64  Texas,  374;  Wisdom  v.  Wilson,  127 
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S.  W.,  1128;  Hughes  v.  Mulanax,  105  Texas,  576;  McMurry  v.  Stanley, 
69  Texas,  230;  Yeatman  v.  Haney,  79  Texas,  73;  Faulk  v.  Dashiell, 
62  Texas,  651;  Vardeman  v.  Lawson,  17  Texas,  18. 

The  testator's  general  intent,  as  gleaned  from  the  entire  will,  over- 
rules all  mere  grammatical  and  technical  rules  of  construction.  Cooper 
V.  Homer,  62  Texas,  362 ;  Hawes  &  Duncan  v.  Foote,  64  Texas,  22. 

The  intention  of  the  testator,  even  though  apparent  from  the  will, 
can  not  be  upheld  except  in  so  far  as  it  is  consistent  with  rules  of  law. 
In  other  words,  the  intention  of  the  will  must  not  be  given  literal,  but 
legal  effect.  Haring  v.  Shelton,  122  S.  W.,  13;  Buckley  v.  Herder,  133 
S.  W.,  703;  I^val  v.  Staffel,  64  Texas,  372;  Freeman  v.  Maxwell  (Mo.), 
170  S.  W.,  1150. 

The  presumption  is  against  the  intention  of  a  testator  to  dispose  of 
property  that  is  not  owned  by  him;  in  other  words,  of  such  property 
as  his  deceased  wife's  community  interest,  and,  therefore,  when  the 
language  of  the  will  is  uncertain  as  to  the  testator's  intention  in  such 
regard,  the  will  will  be  construed  simply  to  dispose  of  the  testator's 
own  estate.  Gulf,  C.  &  S.  F.  Ky.  Co.  v.  Brandenburg,  167  S.  W.,  170; 
Moss  V.  Helsley,  60  Texas,  435;  Crosson  v.  Dwyer,  30  S.  W.,  929;  Sutton 
V.  Harvey,  57  "s.  W.,  879;  Giboney  v.  Hutcheson,  50  S.  W.,  648;  Clark 
V.  Cattron,  56  S.  W.,  99. 

Accordingly,  when  a  testator  devises  property  by  mere  generic  and 
general  description,  such  as  "all  my  estate,"  "all  my  property,"  "all- 
property  owned  by  me,"  etc.,  his  will  is  confined  to  his  own  property 
alone,  and,  therefore,  to  his  one-half  of  any  community  estate.  Cases 
illusti'ating  this  rule  are:  Autrey  v.  Stubenrauch,  133  S.  W.,  533; 
Swilley  v.  Phillips.  169  S.  W.,  1117;  Carroll  v.  Carroll,  20  Texas,  732; 
Haley  v.  Gatewood,  74  Texas,  281;  Sauvage  v.  Wauhop,  143  S.  W.,  260; 
Sutton  V.  Harvey,  57  S.  W.,  879,  58  S.  W.,  833;  Philleo  v.  Holliday, 
24  Texas,  38;  Crosson  v.  Dwyer,  30  S.  W.,  929;  Haby  v.  Fuos,  25 
S.  W.,  1121;  Moss  v.  Helsley,  60  Texas,  432;  Giboney  v.  Hutcheson, 
50  S.  W.,  648;  Packard  v.  De  Miranda,  146  S.  W.,  211;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Brandenburg,  167  S.  W.,  170.    ' 

When,  however,  the  language  of  the  will,  definitive  of  its  devolved 
subject  matter,  goes  beyond  such  general  description  as  "my  property 
and  estate"  and  embraces  devises  of  specific  property,  or  a  specific 
acreage  interest  in  real  estate,  or  a  specific  number  of  units  of  indicated 
personality,  then  the  intention  is  manifest  of  the  testator's  disposition 
of  an  entirety,  and  not  only  one-half,  of  the  subject  matter  of  said 
indicated  devises  or  bequests.  Cases  illustrating  this  rule  are:  Payne 
V.  Farley,  178  S.  W.,  793;  Skaggs  v.  Deskin,  66  S.  W.,  793;  Chace  v. 
Gregg,  88  Texas,  552;  Rogers  v.  Trevathan,  67  Texas,  406.  Also,  for 
cases  recognizing  this  rule  but  denying  its  application,  see :  Giboney  v. 
Hutcheson,  50  S.  W.,  648;  Sutton  v.  Harvev,  57  S.  W.,  879,  58  S.  W., 
833;  Smiley  v.  Phillips,  169  S.  W.,  1117. 

The  effect  of  the  various  devises  of  a  certain  number  of  acres,  as 
expressed  in  this  Avery  will,  is  to  convey  to  each  devisee  a  fractional 
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undivided  interest  in  each  acre  of  land  constituting  the  subject  matter 
of  the  will,  such  fraction  represented  by  the  devised  number  of  acres 
as  a  numerator  and  the  aggregate  number  of  acres,  or  body  of  land,  out 
of  which  the  devise  is  to  be  taken,  as  a  denominator.  Bym  v.  Kleas, 
39  S.  W.,  980;  Nye  v.  Moody,  70  Texas,  434;  Dohoney  v.  Womack,  19 
S.  W.,  883;  Slack  v.  Dawes,  22  S.  W.,  1053;  Wofford  v.  McKinna, 
23  Texas,  36. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  suit  was  for  the  construction  of  the  will  of  William  Avery  and 
for  partition. 

William  Avery  and  Jane  Avery,  his  wife,  owned  as  community  prop- 
erty 701.71  acres  of  land.  They  had  five  children,  who  survived  both 
of  them.  Jane  Avery  died  in  1904.  By  her  will  she  devised  her  com- 
munity one-half  interest  in  the  land  to  William  Avery  for  life,  and 
the  fee  simple  title  in  the  remainder  to  the  five  children  of  the  mar- 
riage in  equal  portions.  Her  interest  in  the  personal  property  of  the 
community  was  bequeathed  to  William  Avery  absolutely.  Her  will  was 
duly  probated  In  1906,  William  Avery  remarried,  his  second  wife 
being  Lucy  Avery.  There  were  no  children  of  this  marriage.  William 
Avery  died  in  1909.  His  will  was  offered  for  probate,  but  its  probate 
was  contested  by  Lucy  Avery,  the  surviving  wife.  It  was  admitted  to 
probate  in  the  County  Court.  Lucy  Avery  died  pending  the  appeal  to 
the  District  Court,  but  in  the  latter  court  it  was  likewise  admitted  to 
probate,  by  an  agreed  judgment. 

The  suit  was  between  the  heirs  of  Lucy  Avery,  Annie  Williams,  an 
illegitimate  daughter  of  William  Avery,  and  her  son,  Eugene  Tillman, 
upon  one  side,  and  the  children  of  William  and  Jane  Avery,  the  first 
wife,  upon  the  other. 

The  will  of  William  Avery  was  made  in  1908,  about  a  year  before  his 
death.  The  controversy  concerns  alone  the  701.71  acres  of  land,  the 
community  property  of  the  first  marriage.  The  provisions  of  William 
Avery's  will  relating  to  the  land  were  as  follows: 

"(2)  It  is  my  will  that  the  children  of  my  first  wife,  Jane  Avery, 
now  deceased,  shall  have  67  acres  of  land  each  out  of  the  real  estate 
owned  by  me  at  the  time  of  the  death  of  their  mother,  except  my  son 
Walter  Avery,  to  whom  I  bequeath  80  acres. 

"(3)  I  bequeath  to  my  present  wife,  Lucy  Avery,  the  balance  of  all 
my  real  estate  except  50  acres  out  of  the  Simpson  tract,  which  said 
50  acres  I  hereby  give  to  my  daughter,  Annie  Williams,  to  be  held  by 
her  during  her  life  time  and  then  in  fee  simple  to  my  grandson,  Eugene 
Tillman." 

The  will  further  directed  that  the  testator's  live  stock  should  be 
divided  equally  between  his  children  and  the  surviving  wife,  with  the 
exception  of  one  of  the  children  of  the  first  marriage;  and  that  his 
household  and  kitchen  furniture,  with  all  tools,  farming  implements. 
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wagoDB,  etc.,  should  be  likewise  so  divided  between  his  children  and 
the  surviving  wife. 

The  ease  was  tried  upon  an  agreed  statement  of  facts,  in  which  the 
following  recital  appeared:  ^That  each  and  all  of  the  devisees  men- 
tioned in  said  will  (the  will  of  William  Avery)  have  agreed  to  accept 
and  take  under  and  by  virtue  of  the  terms  of  the  said  will,  the  same 
now  in  all  respects  being  in  full  force  and  effect  as  the  last  will  and 
testament  of  the  said  William  Avery,  deceased.^' 

The  trial  court  construed  the  will  as  a  disposition  of  only  the  interest 
in  the  701.71  acres  that  was  owned  by  William  Avery,  but  held  the 
devise  to  Annie  Williams  and  Eugene  Tillman  subordinate  to  that  made 
the  children  of  the  first  marriage.  The  Court  of  Civil  Appeals  [148 
S.  W.,  1156]  held  that  the  intent  of  the  will  was  to  dispose  of  the 
entire  land.  It  also  held  that  the  children  of  the  first  marriage  had 
elected  to  take  under  the  will  and  hence  were  precluded  from  asserting 
their  rights  to  the  land  derived  under  the  will  of  Jane  Avery,  their 
mother.  It  rendered  judgment  for  the  heirs  of  Lucy  Avery,  Annie 
Williams  and  Eugene  Tillman,  the  defendants  in  error,  for  such  por- 
tions of  the  land  as  they  would  be  entitled  to  under  its  construction 
of  the  will,  remanding  the  case  for  the  land  to  be  so  partitioned. 

The  children  of  the  first  marriage,  the  devisees  named  in  the  second 
paragraph  of  the  will  above  quoted,  were  not  required  to  elect  whether 
they  would  take  under  the  will,  though  its  bequests  to  them  of  interests 
in  personal  property  would  confer  upon  them  benefits  to  which  they 
would  not  otherwise  be  entitled,  if  the  will,  properly  construed,  dis- 
posed of  only  the  testator's  interest  in  the  land.  The  real  question  in 
the  case,  therefore,  is  that  of  the  proper  construction  of  the  will. 

Under  the  will  of  Jane  Avery,  the  children  of  the  first  marriage 
owned  at  the  time  of  the  making  of  William  Avery's  will  the  title  in 
fee  to  an  undivided  one-half  interest  in  the  land,  that  is,  an  undivided 
interest  of  350.86  acres.  By  his  will  they  were  made  the  devisees  of 
an  undivided  interest  of  348  acres.  Treating  the  will  as  a  disposition 
of  the  entire  land,  they  would  together  receive  under  it,  in  other  words, 
less  of  the  land  than  they  actually  owned  in  their  own  right.  Four  of 
them  would  each  receive  less  than  the  individual  interest  so  owned 
by  them.  Each  of  these  four  owned  an  undivided  interest  of  70.17 
acres;  whereas,  under  the  will,  as  thus  construed,  they  would  receive 
an  undivided  interest  of  67  acres. 

Where  a  testator  owns  a  partial  interest  in  land  and  the  disposal  of 
the  land  is  the  subject  of  his  will,  it  is  only  where  the  intention  to 
treat  and  devise  the  entire  land  as  his  own  is  revealed  by  clear  and 
unequivocal  language  that  the  will  is  to  be  construed  as  the  disposition 
of  more  than  his  own  interest,  putting  the  co-owner  of  the  land  to  his 
election  whether  he  will  take  under  it  because  of  its  conferring  upon 
him,  by  other  provisions,  some  benefit  from  the  testator's  estate  which, 
but  for  the  will,  he  would  not  receive.  The  law  presumes  that  no  man 
will  attempt  a  testamentary  disposition  of  the  property  of  others.     It 
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deprives  no  man  of  his  property  merely  by  conjecture.  Therefore,  for 
a  will  to  be  given  the  effect  of  an  attempted  disposition  of  property 
not  owned  by  the.  testator,  it  is  required  that  the  language  of  the  will 
conclusively  evidence  such  a  purpose.  In  such  cases  it  is  not  sufl&cient 
that  the  will  may  be  construed  as  revealing  such  an  intention.  It  is 
necessary  that  it  be  open  to  no  other  construction.  Carroll  v.  Carroll, 
20  Texas,  732;  Moss  v.  Helsley,  60  Texas,  426;  Rogers  v.  Trevathan, 
67  Texas,  406 ;  Haley  v.  Gatewood,  74  Texas,  281,  12  S.  W.,  25 ;  Smith 
V.  Butler,  85  Texas,  126,  19  S.  W.,  1083;  2  Underbill  on  Wills,  sec. 
730;  1  Pomeroy^s  Eq.  Jur.,  sees.  488-9;  Penn  v.  Guggenheimer,  76 
Va.,  839;  Havens  v.  Sackett,  15  N.  Y.,  365;  Pratt  v.  Douglas,  38 
N.  J.  Eq.,  616;  Miller  v.  Thurgood,  33  Beavan's  Reports,  496. 

In  Rogers  v.  Trevathan  it  was  announced  by  Judge  Stayton  that  if 
in  such  a  case  the  terms  of  the  will  are  ambiguous,  the  testator  is  pre- 
sumed to  have  intended  to  devise  only  his  own  interest. 
In  Underbill  on  Wills,  supra,  this  is  said  upon  the  subject: 
'If  the  testator's  language  is  cloudy  or  doubtful  or  ambiguous  in 
meaning,  so  that  it  may  be  consistent  with  the  intention  of  the  testator 
that  the  person  who  has  an  interest  in  the  propery  which  he  attempts 
to  dispose  of  shall  retain  that  interest  and  shall  also  hold  what  the  will 
gives  him,  he  will  not  be  put  to  his  election.  .  .  .  The  intention 
of  the  testator  that  a  devisee  shall  be  put  to  an  election  must  be  either 
distinctly  expressed  in  the  will,  or  it  must  arise  from  the  strongest  and 
most  necessary  implication.^* 

In  Penn  v.  Guggenheimer,  the  rule  is  thus  stated: 
"In  order,  however,  to  raise  a  case  of  election,  it  is  well  settled  the 
intention  on  the  part  of  the  testator  to  give  that  which  is  not  his  own, 
must  be  clear  and  unmistakable.  It  must  appear  from  language  which 
is  unequivocal,  which  leaves  no  room  for  doubt  as  to  the  testator^s 
design.  The  necessity  for  an  election  can  never  arise  from  an  un- 
certain or  dubious  interpretation  of  the  clause  of  donation.  Pomeroy, 
472 ;  2  Storey,  E.  J.,  sec.  10.  .  .  .  Generally  when  the  testator  has 
an  undivided  interest  in  certain  property,  and  he  employs  general  words 
in  disposing  of  it,  as  *all  my  lands,'  or  'all  my  estate,'  no  case  of 
election  arises  from  it;  for  it  does  not  plainly  appear  that  he  meant  to 
dispose  of  anything  but  what  was  strictly  his  own.  2  Storey,  E.  J., 
sec.  1087 ;  Pomeroy,  sec.  489." 
In  Havens  v.  Sackett,  a  leading  case,  it  is  thus  announced : 
'It  must  be  clear  beyond  all  reasonable  doubt  that  he  (the  testator) 
has  intentionally  assumed  to  dispose  of  the  property  of  the  beneficiary 
who  is  required,  on  that  account,  to  give  up  his  own  gift." 

The  rule  is  nowhere  better  stated  than  in  1  Pomeroy's  Equity  Juris- 
prudence, section  488: 

''Where  the  testator  has  a  partial  interest  in  the  property  devised  or 
bequeathed  by  his  will,  the  necessity  of  an  election  is  always  much  less 
apparent  than  where  he  purports  to  bestow  property  in  which  he  has 
no  interest  whatever.     In  such  cases  it  is  a  settled  rule  that  courts  will 
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lean  as  far  as  possible  in  favor  of  an  interpretation  which  shows  an 
intention  of  the  testator  to  give  only  the  interest,  estate,  or  share  which 
he  is  enabled,  by  virtue  of  his  own  right,  to  deal  with.  ...  It 
requires  a  strong,  unequivocal  .expression  or  indication  of  an  intent  to 
bestow  the  entire  property,  and  not  simply  his  own  interest  in  it,  or 
to  bestow  the  property  free  from  its  incumbrances  and  charges,  in 
order  to  raise  the  necessity  for  an  election.'^ 

In  the  same  work  at  section  489  this  is  said: 

^TV^herever,  therefore,  the  testator  does  not  give  the  whole  property 
specifically,  but  employs  general  words  of  description  and  donation, 
such  as  ^all  my  lands,^  and  the  like,  it  is  well  settled  that  no  case  for 
an  election  arises,  because  there  is  an  interest  belonging  to  the  testator 
to  which  the  disposing  language  can  apply,  and  the  prima  facie  pre- 
sumption as  to  his  intent  will  control.'^ 

The 'devises  of  land  made  by  the  testator  in  the  second  paragraph 
of  the  will,  it  is  distinctly  therein  stated,  were  out  of  the  real  estate 
"owned  by  him  at  the  time  of  the  death  of  Jane  Avery.'*  The  devise* 
made  in  the  third  paragraph  likewise  dealt  only  with  such. land  as  he 
owned.  He  owned  only  an  undivided  interest  of  350.86  acres  in  the 
701.71  acres.  If  effect  be  given  to  the  express  limitation  of  each  of 
the  devises  to  only  such  land  as  the  testator  owned,  it  is  plain  that  the 
will  can  not  be  construed  as  an  effort  to  dispose  of  land  he  did  not 
own.  For  the  will  to  be  given  such  construction,  unequivocal  language 
must 'be  found  in  it  which  effectually  negatives  this  express  limitation 
and  makes  it  clear  beyond  any  reasonable  doubt  that,  notwithstanding 
the  testator's  use  of  these  restrictive  terms,  his  attempt  was  to  dispose 
of  the  land  which  the  children  of  the  first  marriage  owned  in  their 
own  right.  The  use  of  the  term,  "the  balance  of  my  real  estate,''  in 
the  devise  made  Lucy  Avery  in  the  third  paragraph,  is  not  inconsistent 
with  the  limitation,  notwithstanding  there  would  be  no  balance  re- 
maining after  the  satisfaction  of  the  other  devises.  It  only  emphasizes 
a  purpose  on  the  part  of  the  testator  to  deal  with  merely  his  own  land, 
since  it  expressly  says  that  the  subject  of  the  devise  is  the  balance  of 
"my  real  estate."  There  is  a  manifest  difference  between  the  balance 
of  an  interest  which  a  man  owns  in  land,  and  the  balance  of  the  land 
in  which  the  interest  is  owned. 

Nor  can  it  be  said  that  by  the  devise  in  the  third  paragraph  of  the 
50  acres  out  of  the  Simpson  tract  to  Annie  Williams 'for  life,  with 
remainder  to  Eugene  Tillman,  there  is  evinced  beyond  doubt  an  in- 
tention on  the  testator's  part  to  dispose  of  the  land  owned  by  his  chil- 
dren. The  50  acres,  it  is  expressly  stated,  are  given  out  of  ^Tiis"  real 
estate. 

With  every  devise  in  the  will  limited  by  express  language  to  land 
which  the  testator  owned,  it  is  but  pure  conjecture  to  say  of  this  will 
that  it  attempted  to  disjwse  of  an  interest  of  350.86  acres  of  land  be- 
longing to  others.  The  rule  is  plain  that  to  warrant  such  a  construc- 
tion, there  must  be  an  attempted  disposition  under  the  will  of  the 
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entire  land.  The  will  reveals  an  attempted  disposition  of  only  398 
acres  and  an  undefined  balance,  all  limited  by  express  terms  to  land 
owned  by  the  testator.  No  amount  of  reasoning  can  construe  this  into 
an  unequivocal  disposition  in  terms  of  the  entire  701.71  acres.  But  for 
the  limitation  placed  upon  the  devises  to  the  children  of  the  first  mar- 
riage and  to  Annie  Williams  and  Eugene  Tillman,  restricting  them  to 
land  belonging  to  the  testator,  it  might  be  said  that  the  will  evidences 
a  purpose  to  specifically  dispose  of  398  acres,  which  was  47.14  acres 
more  than  the  testator  owned.  But  .this  would  not  reveal  a  purpose 
to  devise  the  entire  701.71  acres.  The  devise  to  Lucy  Avery  of  ^^he 
balance  of  my  real  estate,"  can  mean  but  one  thing,  that  is,  that  she 
should  receive  the  land  belonging  to  the  testator  only  the  part  remaining 
after  the  satisfaction  of  the  other  devises,  whatever  that  might  be,  and 
depending  entirely  upon  the  extent  to  which  the  other  devises  exhausted 
the  land  which  he  owned.  It  therefore  adds  nothing  as  a  specific  ap- 
propriation of  any  pari;  of  the  land.  It  thus  appears  that  when  this 
devise  and  the  other  devises  are  considered  together,  they  yet  fall  short 
of  a  disposition,  specifically,  of  all  the  land. 

It  is  only  by  treating  the  testator^s  language  as  ambiguous  and  as 
evidencing  a  possible  intention  to  dispose  of  his  children's  interest  in 
the  land  as  well  as  his  own,  that  the  will  may  be  regarded  as  a  dis- 
position of  the  entire  land.  But  even  were  it  conceded  that  the  lan- 
guage is  ambiguous,  the  will  can  not  be  construed  as  a  disposition  of 
other  than  the  testator's  own  interest  in  the  land,  since,  in  such  a  case, 
the  testator  is  presumed  to  have  intended  to  devise  only  his  own  interest. 
Rogers  v.  Trevathan,  supra. 

Since  the  testator  did  not  undertake  to  give  the  whole  property  spe- 
cifically, but  limited  each  devise  in  the  will  to  land  which  he  owned, 
the  case^  in  our  opinion,  falls  clearly  within  the  rule  as  stated  in  1 
Pomero/s  Equity  Jurisprudence,  section  489,  above  quoted,  and  the 
prima  facie  presumption  that  he  intended  to  devise  only  that  which  he 
had  a  right  to  dispose  of  controls  the  question. 

It  will  be  found  that  those  cases  in  which  this  court  has  held  that 
the  will  evidenced  an  intention  on  the  part  of  the  testator  to  dispose 
of  property  in  which  he  owned  only  an  interest,  dealt  with  testaments 
which  specifically  disposed  of  the  entire  property,  either  by  express 
designation  or  ^  particular  appropriation.  See  Rogers  v.  Trevathan, 
supra;  Smith  v.* Butler,  85  Texas,  126,  19  S.  W.,  1083;  Chace  v.  Gregg, 
88  Texas,  552,  32  S.  W.,  520,  31  S.  W.  (Civ.  App.),  76.  They  but 
emphasize  the  correctness  of  the  ruling  here  maSe.  See  also  Skaggs  v. 
Deskin,  66  S.  W.,  793;  Packard  v.  De  Miranda,  146  S.  W.,  211  (Civ. 
App.),  and  Swilley  v.  Phillips,  169  S.  W.,  1117  (Civ.  App.). 

The  devise  made  in  the  third  paragraph  of  the  will  of  the  50  acres 
to  Annie  Williams  for  life,  with  remainder  to  her  son,  Eugene  Tillman, 
is  in  the  nature  of  a  specific  devise,  since  it  designates  the  particular 
tract  of  land  out  of  which  the  50  acres  are  given.  The  devises  in  the 
second   paragraph   to  the  children   of  the   first  marriage   are   general 
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devises,  and  are  subject  to  proportionate  abatement  if  the  half  interest 
in  the  701.71  acres  of  land  owned  by  William  Avery,  which  we  hold 
was  disposed  of  by  the  will,  is  insufiBcient  to  satisfy  the  specific  devise 
of  the  60  acres  to  Annie  Williams  and  Eugene  Tillman,  and  the  gen- 
eral devises  to  such  children,  in  full.  Annie  Williams  and  Eugene 
Tillman  are  accordingly  entitled  to  have  judgment  rendered  in  their 
favor  for  an  interest  of  60  acres  out  of  the  Simpson  tract  of  land,  to 
be  given  Annie  Williams  for  lif^,  with  the  fee  in  remainder  to  Eugene 
Tillman.  The  devises  under  the  second  paragraph  of  the  will,  the 
children  of  the  first  marriage,  are  entitled  to  judgment  for  the  re- 
mainder of  William  Avery^s  interest  in  the  701.71  acres,  that  is,  an 
interest  of  300.86  acres,  to  be  divided  between  them  in  the  proportions 
designated  in  the  devise  made  them.  The  judgments  of  the  Court  of 
Civil  Appeals  and  the  District  Court  are  accordingly  reversed,  and  the 
cause  is  remanded  to  the  District  Court  for  the  rendition  of  judgment 
in  accordance  with  this  opinion  and  the  corresponding  partition  of 
the  land. 

Reversed  and  remanded  with  instructions. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  J.  P.  Nelson. 

No.  2416.    Decided  March  14,  1917. 

1. — Carriers—Interstate  Commerce  Law — Connecting  Lines. 

Under  the  Carmack  Amendment  to  the  Interstate  Commerce  Law  (Act  of 
Congress,  June  29,  1906,  ch.  3591,  sec.  7;  34  Stats.,  696;  U.  S.  Comp.  Stats., 
1913,  sec.  8692)  the  initial  carrier  receiving  property  for  through  interstate 
transiportation  over  its  own  and  connecting  lines,  is  liable,  not  only  for  injury 
to  the  property  transported,  incurred  on  the  line  of  a  connecting  carrier  and 
by  its  negligence,  but  for  special  damages  caused  by  negligent  delay  of  the  ship- 
ment upon  such  connecting  line,  it  having  notice,  in  making  the  contract,  of 
the  circumstances  rendering  such  damage  a  natural  result  of  the  delay.  New 
York  P.  &  N.  R.  Co.  v.  Peninsular  Prod.  Exch.  6l  Md.,  240  U.  S.,  34,  followed. 
(Pp.  310312.) 

2. — Same— Contract  Bestricting  Liability. 

Under  the  Amendment  to  the  Interstate  Commerce  Law  by  Act  of  June  29, 
1906,  the  liability  for  damages  incurred  on  a  connecting  line,  imposed  by  such 
law  on  the  initial  carrier,  can  not  be  avoided  by  it  by  inserting  in  the  con- 
tract or  bill  of  lading  a  clause  limiting  its  liability  to  injuries  incurred  in  the 
transportation  over  its  own  line.     (Pp.  313,  314.) 

8. — Carriers — Connecting  Lines. 

Under  an  oral  contract  t>y  a  carrier  for  transportation  of  a  series  of  through 
shipments  over  its  own  and  a  connecting  line  to  a  point  in  another  State,  such 
carrier  was  liable  for  special  damages  for  delay,  growing  out  of  circumstances 
of  which  it  had  notice  when  contracting,  not  only  upon  shipments  originating 
on  its  own  line,  but  on  those  originating  on  another  road  and  coming  to  it 
therefrom  for  such  transportation,  provided  it  had  notice  that  they  were  a  part 
of  the  shipments  contemplated  by  its  original  contract.     (Pp.  313,  314.) 

4. — Supreme  Court — Question  of  Fact. 

The  Supreme  Court  has  no  power  to  determine  questions  of  fact;  it  can 
only  decide  whether  there  is  any  evidence  on  a  given  point.     Held  that  there 
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was  evidence  in  this  caae  tending  to  support  conclusions:  that  the  general  freight 
agent  had  power  to  bind  another  road  as  well  as  his  own  by  a  contract  for 
through  transportation;  that  such  other  company  was  a  party  to  the  ccmtract 
made  through  him;  and  that  it  had  notice  of  circumstances  subjecting  it  to 
special  damages  for  delay  in  performance  of  such  contract.     (P.  314.) 

6. — Carrier — Contract — Pleading. 

Petition  here  considered  is  held  to  base  plaintiff's  action  on  an  oral  con- 
tract for  through  transportation  of  a  series  of  shipments,  and  not  on  the  bills 
of  lading  issued  by  the  carrier  for  each  of  the  several  shipments  as  tendered. 
(P.  314.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  aD 
appeal  from  Bexar  County. 

Nelson  sued  the  two  railway  companies,  Gulf,  C.  &  S.  F.  and  Atchison, 
T.  &  S.  P.,  and  recovered  judgment,  which  was  aflSrmed  on  defendants' 
appeal  (139  S.  W.,  81).    Appellants  then  obtained  writ  of  error. 

Terry,  Cavin  £  Mills,  Boyle,  Storey  &  Davi^,  A.  H,  CvlweU,  and 
^\^lJiams  &  Stedman,  for  plaintiffs  in  error. — To  fix  liability  on  a  carrier 
for  losses  under  a  contract  with  a  third  party,  especially  of  anticipated 
profits,  it  must  be  shown  that  the  carrier  had  notice  at  the  time  the 
contract  of  shipment  with  it,  that  such  losses  would  with  reasonable 
certainty  follow  delay,  and  of  the  probable  amount  thereof.  Missouri, 
K.  &  T.  Ey.  Co.  V.  Belcher,  89  Texas,  428 ;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Belcher,  88  Texas,  549 ;  Pacific  Express  Co.  v.  Darnell,  62  Texas,  639 ; 
Belcher  v.  Missouri,  K.  &  T.  By.  Co.,  47  S.  W.,  385 ;  Gulf,  C.  &  S.  P. 
Ey.  Co.  V.  Cherrv,  129  S.  W.,  152 ;  Bradley  v.  C,  M.  &  S.  T.  P.  Ey.  Co., 
68  N.  W.,  411;  St.  Louis  S.  W.  Ey.  Co.  v.  May,  44  S.  W.,  408;  Suther- 
land on  Damages,  sec.  1261 ;  Daube  &  Kapp  v.  Eailway  Co.,  39  Texas 
Civ.  App.,  24,  86  S.  W.,  797 ;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Gilbert,  4  Texas 
Civ.  App.,  366;  Swift  Eiver  Co.  v.  Fitchburg,  169  Mass.,  326,  47  N.  E., 
1016;  British  Saw  Mills  v.  Xettleship,  L.  E.,  vol.  3,  C.  P.  C,  499; 
Thomas,  etc.,  Co.  v.  Wabash,  etc.,  E.  Co.,  62  Wis.,  647 ;  Central  Trust 
Co.  V.  Clark,  92  Fed.,  293. 

No  man  can  be  made  responsible,  except  through  his  voluntary  obli- 
gation or  contract  for  the  conduct  or  the  obligations  of  another,  and 
the  statute  in  question  does  make,  in  express  terms,  one  carrier  respon- 
sible for  the  obligations  of  another  carrier  as  a  matter  of  law.  Munn 
v.  Illinois,  94  U.  S.,  126 ;  State  v.  Asso.  Press,  60  S.  W.,  91 ;  Den  v. 
Hoboken,  18  Howard,  272;  Lockner  v.  Xew  York,  198  TJ.  S.,  45;  Gold- 
field  C.  Mines  Co.  v.  Goldfield  Miners*  Union,  159  Fed.,  500;  Adair  v. 
TTnited  States,  208  TJ.  S.,  161;  State  ex  rel.  Zillmer  v.  Kreutzberg, 
90  N".  W.,  1098 ;  Srailev  v.  Kansas,  196  U.  S.,  447 ;  State  v.  L.  &  N. 
Turnpike  Co.,  61  S.  W.,  1096 ;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Ellis,  165 
U.  S.,  150;  Chicago  City  Ey.  Co.  v.  Chicago,  142  Fed.,  844;  Addyston 
Pipe  &  S.  Co.  V.  United  States,  175  U.  S.,  226 ;  Attv.  Gen.  v.  Boston 
&  A.  Ey.  Co.,  35  N".  E.,  253 ;  Southern  Pacific  Co.  v.  Interstate  Com. 
Com.,  200  U.  S.,  553. 

Said  statute  is  inapplicable  to  the  facts  of  this  case,  because  this 
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suit  was  not  predicated  upon  any  loss,  damage  or  injury  to  any  prop- 
erty; in  fact  no  claim  is  made  that  the  property  shipped,  or  any  part 
thereof,  was  lost,  damaged  or  injured ;  wherefore,  the  liability  of  neither 
of  the  defendants  would  be  controlled  or  regulated  by  or  under  the 
provisions  of  said  statute.  Pecos  &  N.  E.  Ry.  Co.  v.  Evans,  100 
Texas,  190. 

The  operation  of  the  Carmack  amendment  is  to  leave  carriers  free 
to  make  any  contracts  with  reference  to  interstate  shipments  which  are 
not  forbidden  by  it,  or  by  the  common  law.  Missouri,  K.  &  T.  Ry.  Co. 
V.  Harriman,  227  U.  s!^,  672 ;  Kansas  City  So.  Ry.  Co.  v.  .Carl,  227 
U.  S.,  639;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Cramer,  232  U.  S.,  490; 
Great  Northern  R.  Co.  v.  O'Connor,  232  U.  S.,  608;  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Robinson,  34  Sup.  Ct.  Rep.,  556. 

Tinder  the  Interstate  Commerce  Act  of  Congress  as  construed  by  the 
following  cases  the  shipper  and  carrier  can  not  enter  into  an  oral  con- 
tract, but  are  limited  to  the  contract  in  the  bill  of  lading.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Robinson,  233  U.  S.,  173 ;  C.  &  A.  Ry.  Co.  v. 
Kirby,  225  U.  S.,  155;  Adams  Express  Co.  v.  Croninger,  226  U.  S.,  605; 
Kansas  Citv  Ry.  Co.  v.  Carl,  227  U.  S.,  639 ;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Harrimaii,  227  U.  S.,  657. 

Denman,  Franklin  &  McOown,  for  defendant  in  error. — Assignments 
which  attack  the  findings  of 'fact  by  the  Court  of  Appeals  based  upon 
the  verdict,  or  the  verdict  of  the  jury  where  there  is  evidence  to  sus- 
tain the  verdict,  are  not  reviewable  by  the  Supreme  Court.  McDonald 
V.  Cabiness,  100  Texas,  615;  Swayne  v.  Ins.  Co.,  92  Texas  675;  Walker 
V.  Cole,  89  Texas,  323 ;  Railway  Co.  v.  Levine,  87  Texas,  437 ;  Meade  v. 
Blum  Land  Co.,  85  Texas,  513. 

The  trial  court  properly  ignored  defendants'  contention  that  the  lia- 
bility of  the  Gulf,  Colorado  &  Santa  Fe  was  limited  to  damages  for 
delay  occurring  on  its  own  line  because  under  the  Act  of  Congress  known 
as  the  Carmack  amendment  a  carrier  receiving  property  for  interstate 
transportation  is  liable  for  any  loss,  damage  or  injury  on  its  own  line 
or  the  line  of  its  connecting  carrier,  and  no  contract,  receipt  or  bill 
of  lading  can  exempt  such  common  carrier  from  such  liability.  Atlantic 
C.  L.  R.  Co.  V.  Riverside  Mills,  219  U.  S.,  186;  Norfolk  Truckers' 
Exchange  v.  Norfolk  &  Southern  R.  Co.,  82  S.  E.  (Va.),  92 ;  Southern  P. 
Ry.  Co.  V.  Lyon  &  Co.,  66  So.  (Miss.),  209;  New  York  P  &  N.  Ry.  Co. 
V.  Peninsula  Prod.  Exch.,  89  Atl.  (Md.),  433;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Stark  Grain  Co.,  103  Texas,  542 ;  Texas  C.  Ry.  Co.  v.  Hico  Oil 
Co.,  132  S.  W.,  381;  St.  Louis  Ry.  Co.  v.  Grayson,  115  S.  W.  (Ark.), 
933;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Miles,  123  S.  W.  (Ark.),  775;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Carpenter,  114  S.  W.,  900. 

If  the  notice  is  suflBcient  to  take  the  case  out  of  the  rule  of  damages 
ordinarily  obtaining  or  the  circumstances  of  the  transaction  suflScient 
to  put  the  party  breaching  the  contract  upon  notice  that  more  than 
ordinary  damages  will  follow  from  its  breach,  then  he^is  liable  for  all 
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damages  resulting  therefrom  regardless  of  their  nature  or  extent.  The 
agent  making  the  contract  and  the  rates  for  transportation  was  the 
proper  person  to  get  notice,  and  it  was  his  duty  to  have  communicated 
it  to  the  other  agents  or  connecting  carriers.  Railway  Co.  v.  Belcher, 
88  Texas,  551 ;  Railway  Co.  v.  Belcher,  89  Texas,  43a;  Pacific  Ex.  Co. 
V.  Black,  8  Texas  Civ.^App.,  363,  27  S.  W.,  830;  Railway  Co.  v.  Hill, 
63  Texas,  385;  Railway  Co.  v.  Nicholson,  61  Texas,  498;  Railway  Co. 
V.  Jackson,  99  Texas,  ^343.  89  S.  W.,  968;  Railway  Co.  v.  Hume,  87 
Texas,  219;  Missouri,  K.  &  T.  Ry.  Co.  v.  McFadden,  89  Texas,  145; 
Easton  v.  Dudley,  78  Texas,  238 ;  McCarty  v.  Gulf,  C.  &  S.  F.  Ry.  Co., 
79  Texas,  37;  International  &  G.  N.  Ry.  Co.  v.  Tisdale,  74  Texas,  8; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Funk,  42  Texas  Civ.  App.,  492,  92  S.  W., 
1032;  San  Antonio^  &  A.  P.  Ry.  Co.  v.  Williams,  57  S.  W.,  883;  Gal- 
veston, Harrisburg  &  San  Antonio  Ry.  Co.  v.  Botts,  22  Texas  Civ.  App., 
609,  55  S.  W.,  514;  Hutchinson  on  Carriers,  sees.  237,  249,  266;  North- 
em  Pac.  Ry.  Co.  v.  Am.  Trad.  Co.,  196  XT.  S.,  460. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

Suit  was  instituted  in  the  District  Court  of  Bexar  County,  Texas, 
hy  J.  P.  Nelson,  the  defendant  in  error,  against  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  and  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  plaintiffs  in  error,  to  recover  damages  for  delay  in 
the  shipment  of  a  large  quantity  of  material  from  points  in  Texas  to 
Selden,  New  Mexico.  Nelson  had  contracted  with  the  United  States 
government  to  construct  a  dam  across  the  Rio  Grande  River  and  other 
work,  including  a  canal  near  Las  Cruces,  New  Mexico.  His  government 
contract  was  made  November  5,  1906.  The  work,  according  to  the 
contract,  was  to  be  begun  on  November  20,  1906,  and  completed  within 
five  months  thereafter.  The  contract  price  was  $143,078.95.  It  was 
alleged  by  Nelson  that  the  date  of  completion,  April  20,  1907,  was  so 
fixed  that  the  dam  might  be  completed  before  high  water  in  the  river 
set  in,  which  was  usually  about  the  first  of  May,  and  which  would  in- 
terfere with  and  make  the  work  more  expensive  if  done  after  the  high 
water  came;  that  as  soon  as  the  contract  was  made  with  the  United 
States  government  he  organized  an  outfit  at  a  cost  of  $36,000  and 
immediately  made  arrangements  for  the  work  to  be  performed;  that 
among  other  things  he  made  out  a  bill  of  lumber  and  material,  which 
he  purchased  from  the  Spencer  Lumber  Company,  and  directed  it  to 
ship  the  same  to  him  at  Selden,  New  Mexico,  in  the  order  in  which  it 
would  be  needed;  that  he  fully  advised  said  lumber  company  of  said 
contract  with  the  United  States  government,  and  that  the  material 
ordered  was  to  be  used  in  the  fulfillment  of  the  said  contract  for  the 
construction  of  said  dam  and  the  other  work  which  he  had  contracted 
to  do,  and  advised  the  Spencer  Lumber  Company  that  he  was  to  com- 
plete the  work  by  the  20th  of  April,  1907,  and  that  there  would  be 
high  water  after  April,  1907.  which  would  retard  the  work  and  make 
it  more  expensive  if  he  did  not  finish  before  the  high  water  set  in;  that 
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he  requested  said  lumber  company  to  notify  the  railway  companies  of 
all  of  said  facts,  and  of  the  necessity  by  reason  thereof  for  the  prompt 
shipment  of  the  material;  that  said  Spencer  Lumber  Company  advised 
the  plaintiffs  in  error  of  the  purposes  for  which  the  material  was  to  be 
shipped,  and  of  the  danger  of  high  water  in  the  Kio  Grande  Eiver,  and 
its  damaging  effect  on  the  work,  and  to  the  defendant  in  error  if  the 
work  should  not  be  .performed  before  the  high  water  period  in  the  river; 
that  at  the  time  the  plaintiffs  in  error  accepted  the  material  for  ship- 
ment they  knew  that  said  river  rose  every  year  about  the  middle  of 
April,  and  that  high  water  therein  would  retard  the  work  and  damage 
the  defendant  in  error  in  the  performance  of  his  .contract;  that  the 
Spencer  Lumber  Company  ascertained,  in  its  negotiations  with  the 
plaintiffs  in  error,  that  the  then  existing  freight  rate  on  lumber  from 
initial  points  to  El  Paso  was  18  cents  per  hundred  pounds,  and  that 
the  rate  from  El  Paso  to  Las  Cruces,  a  point  sixteen  miles  further 
distant  than  Selden,  was  16  cents  per  hundred,  and  this  was  a  more 
direct  and  quicker  route  for  shipments,  and  requested  the  shipments 
to  be  made  via  the  Southern  Pacific  and  then  over  the  Atchison,  Topeka 
&  Santa  Fe  Railway  to  Selden  for  the  aggregate  rate  of  34  cents,  but 
that  the  railway  companies  refused  to  make  a  34-cent  rate  via  El  Paso, 
but  insisted  on  hauling  all  the  material  over  their  own  rails,  involving 
a  much  longer  haul,  and  the  plaintiffs  in  error  refused  to  make  the 
34-cent  rate  requested  except  on  condition  that  they  be  permitted  to 
haul  all  of  said  material  over  their  own  roads;  that  this  was  agreed 
to  by  Spencer  for  and  in  behalf  of  the  defendant  in  error.  Nelson,  and 
it  was  agreed  between  them  that  the  plaintiffs  in  error  would  haul  all 
of  the  material  at  the  rate  of  34  cents  per  hundred  from  initial  points 
in  Texas  to  Selden,  New  Mexico;  that  all  of  said  material  should  be 
shipped  over  the  plaintiffs  in  error's  roads,  except  that  it  was  agreed 
that  as  to  such  cars  as  were  shipped  in  November  and  December  the 
defendant  in  error,  Nelson,  would  pay  the  regular  rate  for  transporta- 
tion of  material  shipped  in  said  two  months,  it  being  ascertained  that 
they  could  not  get  the  consent  of  the  Interstate  Commerce  Conmoiission 
to  make  the  34-cent  rate  and  put  it  into 'effect  prior  to  January  1,  1907; 
that  thereafter  the  Spencer  Lumber  Company,  acting  for  Nelson,  de- 
livered to  the  plaintiffs  in  error  such  material  for  transportation  from 
points  in  Texas  for  the  defendant  in  error,  J.  P.  Nelson,  at  Selden, 
New  Mexico;  that  said  shipments  were  delayed  for  an  unreasonable 
length  of  time,  resulting  in  the  completion  of  the  work  being  delayed 
eleven  months  after  April  20,  1907,  which  was  the  date  fixed  in  his 
contract  with  the  United  States  government  for  the  completion  of  the 
work;  that  he  would  have  been  able  to  complete  tlie  work  within  the 
time  so  specified  in  the  contract  except  for  the  unreasonable  delay  on 
the  part  of  the  plaintiffs  in  error  in  the  shipment  of  his  material; 
that  had  he  received  his  material  in  time  to  do  so,  his  profit  in  the 
contract  would  have  been  $51,000;  that  by  reason  of  the  delays  in 
shipment  by  the  plaintiffs  in  error  the  actual  cost  of  performing  the 
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work  was  increased  $21,500,  which  amount  he  had  lost  by  reason  of 
the  delay  in  shipment;  that  he  was  forced  to  give  eleven  months  of  his 
time  to  the  work  in  excess  of  the  original  contract,  and  that  his  time 
was  worth  $500  per  month,  amounting  to  $5500;  that  by  reason  of 
the  delay  in  the  transportation  of  the  material  the  defendant  in  error 
was  forced  to  employ  a  man  to  travel  over  the  plaintiffs  in  error^s 
roads  to  locate  said  material  at  places  where  it  had  been  stored  for 
an  indefinite  time,  and  who,  after  locating  said  material,  succeeded  in 
inducing  the  plaintiffs  in  error^s  agents  to  forward  the  same  to  the 
defendant  in  error,  and  paid  to  this  person  the  sum  of  $225;  that  he 
was  entitled  to  six  per  cent  interest  on  the  sum  of  $36,000,  which  was 
the  cost  of  his  construction  outfit,  or  $1980. 

There  was  a  trial  by  jury,  which  resulted  in  a  verdict  in  favor  of 
Nelson,  the  defendant  in  error.  The  case  was  appealed  by  the  railroad 
companies,  plaintiffs  in  error  here,  to  the  Fourth  Court  of  Civil  Appeals 
at  San  Antonio,  where  the  judgment  of  the  District  Court  was  affirmed 
in  a  very  elaborate  and  carefully  considered  opinion  by  the  late  Chief 
Justice  James  of  that  court.  139  S.  W.,  81.  The  cause  came  to  this 
court  by  petition  for  writ  of  error  for  both  the  railroads  on  July  3, 
1911.  The  writ  was  refused,  but  later,  acting  on  a  motion  for  rehearing 
by  the  plaintiffs  in  error,  on  January  25,  1912,  a  writ  of  error  was 
granted,  this  court  then  inclining  to  the  view  that  the  evidence  failed 
to  show  that  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  was 
liable  for  the  negligence  of  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company. 

The  undisputed  evidence  shows  that  no  delay  occurred  in  the  ship- 
ment of  material  on  the  lines  of  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  and  that  all  the  delay  which  did  occur  was  upon  the  lines  of 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company.  When  the  writ 
was  granted  in  this  case  what  is  known  as  the  Carmack  amendment  of 
the  Interstate  Commerce  Act  of  June  29,  1906,  was  in  effect,  but  it 
was  then  believed  not  to  authorize  damages  against  the  initial  carrier 
for  delay  in  the  transportation  of  property,  but  that  damages  could 
only  be  recovered  against  the  initial  carrier  for  injury  to  the  property 
itself.  In  this  case  there  is  no  contention  that  the  property  itself  was 
injured  in  shipment.  The  contention  is,  that  the  plaintiffs  in  error 
are  liable  for  special  damages  which  resulted  to  Nelson,  the  defendant 
in  error,  by  reason  of  delay  only  in  shipment.  Said  Carmack  amend- 
ment provides  as  follows: 

"That  any  common  carrier  .  .  .  receiving  property  for  transpor- 
tation from  a  point  in  one  State  to  a  point  in  another  State  shall  issue 
a  receipt  or  bill  of  lading  therefor  and  shall  be  liahle  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier  ...  to  which  such  property  may 
be  delivered  or  over  whose  line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule,  or  regulation  shall  exempt  such  common 
carrier     .     .     .     from  the  liability  hereby  imposed." 


Digitized  by  Vj'OOQIC 


iP77.]  G.,  C.  &  S.  F.  Ey.  Co.  v.  Nelson.  311 

On  January  24,  1916,  the  United  States  Supreme  Court  construed 
the  Carmack  amendment  in  the  case  of  New  York,  Philadelphia  & 
Norfolk  Eailroad  Co.,  Plaintiff  in  Error,  v.  Peninsula  Produce  Exchange 
of  Maryland,  holding  that  special  damages  resulting  from  unreasonable 
delay  in  the  transportation  of  property  occurring  anywhere  en  route, 
though  not  on  the  line  of  the  initial  carrier  but  its  connecting  line, 
are  comprehended  by  the  provisions  of  the  Carmack  amendment  above 
quoted,  and  that  the  initial  carrier  is  liable  for  such  damages  resulting 
from  delay  even  where  there  is  no  injury  to  the  property  itself.  240 
U.  S.,  34,  60  L.  Ed.,  511,  36  Sup.  Ct.,  230.  Mr.  Justice  Hughes, 
rendering  the  opinion,  said: 

'TVe  need  not  review  at  length  the  considerations  which  led  to  the 
adoption  of  this  amendment.  These  were  stated  in  Atlantic  Coast  Line 
R.  Co.  V.  Riverside  Mills,  219  U.  S.,  186,  199-203,  55  L.  Ed.,  167, 
179-181,  31  L.  E.  A.  (N.  S.),  7,  31  Sup.  Ct.  Rep.,  164.  It  was  there 
pointed  out  that  along  with  singleness  of  rate  and  continuity  of  car- 
riage in  through  shipments  there  had  grown  up  the  practice  of  re- 
quiring specific  stipulations  limiting  the  liability  of  each  separate  com- 
pany to  its  own  part  of  the  through  route,  and,  as  a  result,  the  shipper 
could  look  to  the  initial  carrier  for  recompense  only  ^for  loss,  damage, 
or  delay'  occurring  on  its  own  line.  This  'burdensome  situation'  was 
^the  matter  which  Congress  i^ndertook  to  regulate.'  And  it  was  con- 
cluded that  the  requirement  that  interstate  carriers  holding  themselves 
out  as  receiving  packages  for  destinations  beyond  their  own  terminal 
should  be  compelled  'as  a  condition  of  continuing  in  that  traflBc  to 
obligate  themselves  to  carry  to  the  point  of  destination,  using  the  lines 
of  connecting  carriers  as  their  own  agencies,'  was  within  the  power  of 
Congress.  The  rule,  said  the  court,  in  defining  the  purpose  of  the 
Carmack  amendment,  'is  adapted  to  secure  the  rights  of  the  shipper  Jby 
securing  unity  of  transportation  with  unity  of  responsibility.'  And, 
again,  we  said  in  Adams  Exp.  Co.  v.  Croninger,  226  U.  S.,  491,  57 
L.  Ed.,  314,  44  L.  E.  A.  (N.  S.),  257,  33  Sup.  Ct.  Eep.,  148,  that  this 
legislation  embraces  'the  subject  of  the  liability  of  the  carrier  under  a 
bill  of  lading  which  he  must  issue.'  'The  duty  to  issue  a  bill  of  lading 
and  the  liability  thereby  assumed  are  covered  in  full,  and  though  there 
is  no  reference  to  the  effect  upon  State  Eegulation,  it  is  evident  that 
Congress  intended  to  adopt  a  uniform  rule  and  relieve  such  contracts 
from  the  diverse  regulation  to  which  they  had  been  theretofore  subject.' 
Id.,  p.  506. 

"It  is  now  insisted  that  Congress  failed  to  accomplish  this  paramount 
object;  that  while  unity  of  responsibility  was  secured  if  the  goods  were 
injured  in  the  course  of  transportation  or  were  not  delivered,  the  statute 
did  not  reach  the  case  of  a  failure  to  transport  with  reasonable  dispatch. 
In  such  case  it  is  said  that,  although  there  is  a  through  shipment,  the 
shipper  must  still  look  to  the  particular  carrier  whose  neglect  caused 
the  delay.  We  do  not  think  that  the  language  of  the  amendment  has 
the   inadequacy   attributed   to   it.     The  words,   'any  loss,   damage,   or 
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injury  to  such  property/  caused  by  the  initial  carrier  or  by  any  con- 
necting carrier,  are  comprehensive  enough  to  embrace  all  damages  re- 
sulting from  any  failure  to  discharge  a  carrier's  duty  wi|^h  respect  to 
any  part  of  the  transportation  to  the  agreed  destination.  It  is  not 
necessary,  nor  is  it  natural,  in  view  of  the  general  purpose  of  the  statute, 
to  take  the  words  *to  the  property'  as  limiting  the  word  ^damage'  as  well 
as  the  word  ^injury/  and  thus  as  rendering  the  former  wholly  super- 
fluous. It  is  6aid  that  there  is  a  different  responsibility  on  the  part 
of  the  carrier  with  respect  to  delay  from  that  which  exists  where  there 
is  a  failure  to  cairy  safely.  But  the  difference  is  with  respect  to  the 
measure  of  the  carrier's  obligation;  the  duty  to  transport  with  reason- 
able dispatch  is  none  the  less  an  integral  part  of  the  normal  under- 
taking of  the  carrier.  And  we  can  gather  no  intent  to  unify  only  a 
portion  of  the  carrier's  responsibility.  Further,  it  is  urged  that  the 
amendment  provides  that  the  initial  carrier  may  recover  from  the 
connecting  carrier  *on  whose  line  the  loss,  damage,  or  injury  shall  have 
been  sustained  the  amount  of  such  loss,  damage,  or  injury  as  it  may 
be  required  to  pay  to  the  owners  of  such  property';  and  this,  it  is  said, 
shows  that  the  %ss,  damage,  or  injury'  described  is  that  which  may  be 
localized  as  having  occurred  on  the  line  of  one  of  the  carriers,  and, 
therefore,  should  be  limited  to  physical  loss  or  injury.  But  we  find 
no  diflBculty  in  this,  as  the  damages  required  to  be  paid  by  the  initial 
carrier  are  manifestly  regarded  as  resulting  from  some  breach  of  duty, 
and  the  purpose  is  simply  to  provide  for  a  recovery  against  the  con- 
necting carrier  if  the  latter,  as  to  its  part  of  the  transportation,  is  found 
to  be  guilty  of  that  breach.  The  view  we  have  expressed  finds  support 
in  the  explicit  terms  of  the  Act  of  January  20,  1914,  chap.  11,  38  Stat, 
at  L.,  278,  which  provides  Hhat  no  suit  brought  in  any  State  court  of 
competent  jurisdiction  against  a  railroad  company  ...  to  recover 
damages  for  delay,  loss  of,  or  injury  to  property  received  for  trans- 
portation by  such  common  carrier  under  section  20  of  the  Act  to  Reg- 
ulate Commerce  .  .  .  shall  be  removed  to  any  court  of  the  United 
States  where  the  matter  in  controversy  does  not  exceed,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  $3000.^  If  the  language  of 
section  20  can  be  regarded  as  ambiguous,  this  legislative  interpretation 
of  it  as  conferring  a  right  of  action  for  delay,  as  well  as  for  loss  or 
injury  to  the  property  in  the  course  of  transportation,  is  entitled  to 
great  weight." 

We  feel  constrained  to  the  observance  of  the  rule  of  liability  as 
affecting  the  initial  carrier  in  the  construction  of  the  Carmack  amend- 
ment to  the  Hepburn  Act  made  by  the  United  States  Supreme  Court  in 
said  case.  We,  therefore,  hold  that  the  provisions  in  the  bills  of  lading 
which  were  issued  by  the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany when  it  accepted  the  material  for  shipment,  limiting  its  liability 
to  such  damage  as  occurred  on  its  own  line,  are  void. 

It  is  well  settled  at  common  law  that  when  a  joint  contract  between 
two  railroad  companies  for  through  transportation  of  freight  is  breached 


Digitized  by  VjOOQIC 


1917.']  G.,  C.  &  S.  P.  Ry.  Co.  v.  Nelson.  313 

by  either  of  such  companies  both  arc  liable  for  the  damage  which 
results  on  either  road  if  it  were  in  contemplation  of  the  parties  at  the 
time  such  contract  was  made  that  such  damage  might  follow  the  breach 
of  such  contract,  unless  there  is  a  valid  provision  limiting  the  liability 
of  each  company  to  the  injury  occurring  on  its  own  line.  In  the  oral 
contract  sued  upon  there  is  no  such  limitation,  and  hence  each  com- 
pany would  be  liable  for  the  damage  which  occurred  on  either  line 
since  it  was  a  contract. for  through  shipment.  But  it  is  here  contended 
that  even  admitting  such  a  joint  contract  was  made  at  the  beginning, 
still  the  fact  that  the  evidence  showed  bills  of  lading  were  subsequently 
issued  for  most  all  the  cars  of  freight  at  the  time  it  was  accepted  for 
shipment,  which  did  limit  the  liability  of  the  Gulf,  Colorado  &  Santa 
Fe  Bailway  Company  to  the  damages  occurring  on  its  own  line,  the 
issuance  and  acceptance  of  such  bills  of  lading  would  constitute  a  modi- 
fication of  the  original  contract  which  would  release  the  Gulf,  Colorado 
&  Santa  Fe  Eailway  Company  from  liability  resulting  from  the  negli- 
gent delay  in  the  shipment  of  the  material  which  occurred  on  the  line 
of  the  Atchison,  Topeka  &  Santa  Fe  Eailway  Company;  and  as  all  the 
delay  occurred  on  such  line,  and  no  delay  occurred  on  the  line  of  the 
Gulf,  Colorado  &  Santa  Fe  Eailway  Company,  the  latter  would  be 
absolved  from  liability  because  of  such  modification  of  the  original 
joint  contract  by  the  bills  of  lading  limiting  its  liability  to  injury 
which  occurred  on  its  own  line. 

There  is  much  force  and  plausibility  in  the  contention.  But  since 
the  Carmack  amendment  of  the  Hepburn  Act  of  Congress  makes  stipu- 
lations in  all  contracts  by  the  initial  carrier,  which  limit  liability  to 
injury  occurring  on  its  own  line,  void,  and  since  said  Act  of  Congress 
requires  such  initial  carrier  to  be  liable  for  any  injury  occurring  on 
its  own  line,  or  on  the  lines  of  its  connecting  carriers,  we  are  unable  to 
discern  how  such  modification  of  the  original  contract  by  the  bills  of 
lading  is  of  any  virtue  towards  upholding  the  contention  that  the  Gulf, 
Colorado  &  Santa  Fe  Eailway  Company  would  not  be  liable  for  dam- 
ages occurring  beyond  its  own  line  as  to  the  cars  of  which  it  was  the 
initial  carrier.  Under  the  Carmack  amendment  the  stipulation  relied 
upon  by  the  Gulf,  Colorado  &  Santa  Fe  Eailway  Company,  limiting 
liability  to  injury  occurring  on  its  own  line,  was  void,  which  leaves  the 
original  contract  in  full  force  and  effect,  to  be  controlled  by  the  com- 
mon law  rule,  under  which  each  company  would  be  liable,  it  being  a 
contract  for  through  shipment,  for  any  injury  occurring  on  either  line 
as  a  natural  result  from  the  negligent  delay  in  shipment.  The  United 
States  Supreme  Courf s  holding  in  the  case  quoted  from  is  controlling 
upon  us  on  that  question ;  so  that  the  Gulf,  Colorado  &  Santa  Fe  Eail- 
way Company  is  liable  under  the  original  contract  sued  on  for  all  the 
damage  which  occurred  on  the  line  of  the  Atchison,  Topeka  &  Santa  Fe 
Eailway  Company,  as  to  such  cars  to  which  it  stood  in  the  relation  of 
an  initial  carrier,  and  is  liable  under  the  original  contract  for  through 
shipment  as  to  all  cars  which  were  delivered  to  it  by  the  Gulf,  Beaumont 
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&  Kansas  City  Bailway  Company,  where  it  had  notice  when  it  accepted 
said  cars  from  the  Gulf,  Beaumont  &  Kansas  City  Railway  Company, 
the  initial  carrier,  that  it  was  a  part  of  the  Nelson  shipment  for  the 
construction  of  the  dam  at  Selden,  New  Mexico,  and  that  the  special 
damages  pleaded  would  result  from  a  delay  in  shipment. 

It  is  strenuously  insisted  that  the  evidence  is  insuflScient  to  show, 
and  that  there  is  no  evidence  to  show,  that  Hershey,  the  general  freight 
agent  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  had  author- 
ity to  act  as  agent  for  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany in  making  the  contract  sued  on,  and  that  there  is  no  evidence  that 
such  company  was  a  party  to  such  contract,  or  that  it  had  any  notice 
at  the  time  the  material  was  accepted  for  transportation  of  the  prob- 
ability that  special  damages  would  result  from  a  negligent  delay  in 
the  shipment.  These  questions  are  presented  in  the  fifty-eight  assign- 
ments of  error  contained  in  the  petition  for  writ  of  error  in  numerous 
and  varied  ways.  We  have  no  authority  in  law  to  pass  upon  the  suf- 
ficiency of  the  evidence.  That  authority  is  final  in  the  Court  of  Civil 
Appeals.  We  have  authority  to  decide  whether  there  was  no  evidence  to 
sustain  said  propositions,  and  we  have  examined  each  question  critically. 
Without  discussing  all  of  such  questions  separately,  we  hold  that  all 
of  them  which  assert  that  there  is  no  evidence  that  Hershey  acted  in 
making  the  contract  sued  on  as  the  agent  of  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company;  and  that  there  is  no  evidence  that  said 
company  was  a  party  to  said  oral  contract;  and  that  there  is  no  evi- 
dence of  notice  to  each  of  the  companies  sued,  of  the  special  damage 
which  would  result  from  delay  in  shipment  of  all  the  cars  handled, 
should  be  overruled.  We  think  there  is  evidence  tending  to  support 
such  allegations  of  the  defendant  in  error. 

The  contention  is  made  that  the  petition  upon  which  the  case  was 
tried  did  not  declare  upon  an  oral  contract  for  through  shipment,  but 
that  it  was  grounded  upon  the  bills  of  lading  which  were  issued  when 
the  material  was  accepted  for  shipment.  We  overrule  this  contention. 
We  think  the  petition  plainly  and  clearly  bases  the  cause  of  action 
upon  an  oral  contract  for  through  shipment. 

We  have  carefully  examined  each  and  all  of  the  other  questions  pre- 
sented, but  we  find  no  such  error  as  would  require  a  reversal  of  this 
case.  The  judgments  of  the  District  Court  and  the  Court  of  Civil 
Appeals  are  in  all  things  affirmed. 

Ajfin-med, 


Houston  Belt  &  Terminal  Railway  Company  v.  State  of 

Texas. 

•    No.  2802.  •  Decided  March  14,  1917. 

1. — Constitution  of  United  States — ^Bulings  of  its  Courts  Conclusive. 

The  question  whether  a  tax  levied  upon  a  railway  company  is  one  upon 
interstate  and  foreign  commerce,  and  hence  beyond  the  power  of  the  State  to 
impose,  is  controlled  by  the  decisions  of  the  Supreme  Court  of  the  United  States. 
(P.  318.) 
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2.    Same — Cases  Discussed. 

The  rulings  of  the  Supreme  Court  of  the  United  States  in  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  State,  210  U.  S.,  217;  Oklahoma  v.  Wells,  Fargo  &  Co.,  223 
U.  S.,  289;  and  United  States  Exp.  Co.  v.  Minnesota,  223  U.  S.,  336,  disinguish- 
ing  and  limiting  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.,  217,  explained  and 
followed.     (Pp.  318-320.) 

3. — Taxation — ^Interstate  Commerce. 

The  tax  imposed  upon  terminal  railways  by  Revised  Statutes,  1911,  art.  7384 
(sec.  16,  of  the  Act  of  May  16,  1907,  Laws,  30th  Leg.,  p.  487)  being  one  per 
cent  of  its  gross  receipts;  from  all  sources,  including  those  derived  from  inter- 
state and  foreign  commerce,  and  being  in  addition  to  all  other  taxes  imposed  by 
law,  though  designated  as  an  occupation  tax,  was  unconstitutional  as  being  a 
tax  upon  such  commerce.     (Pp.  817-321.) 

4. — Same. 

The  tax  imposed  by  Revised  Statutes,  1911,  art.  7384,  could  not  be  sueftained 
as  an  attempt  to  reach  for  taxation  the  sidditional  values  of  its  buildings,  lands, 
and  fixtures  as  being  a  "going  concern."  Such  values  being  fully  taxed  ad 
valorem  by  other  provisions  of  the  statutes.     (P.  320.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Travis  County. 

The  State  sued  the  railway  company  for  taxes  and  appealed  from  a 
judgment  denying  it  a  recovery.  This  being  reversed  and  rendered  in 
appellant's  favor,  the  railway  company  obtained  writ  of  error. 

Andreti/s,  Streetman,  Burns  &  Logue,  Fra/nk  Andrews,  and  Robert  H, 
Kelly,  for  plaintiff  in  error. — Under  the  pleadings,  admissions  and  un- 
disputed evidence,  the  appellee  is,  and  was  during  all  times  mentioned 
in  plaintiflPs  petition,  a  common  carrier  for  hire,  engaged  in  and  largely 
deriving  its  receipts  from  the  transportation  and  handling  of  interstate 
and  foreign  commerce,  and  was,  therefore,  not  subject  to  the  tax  sued 
for,  such  tax  being  in  violation  of  the  Constitution  of  the  United  States 
conferring  upon  the  Congress  the  exclusive  power  to  regulate  interstate 
and  foreign  commerce.  United  States  v.  Union  Stock  Yards,  etc.,  Co., 
226  U.  S.,  296,  33  Sup.  Ct.  Eep.,  83;  Southern  Pac,  etc.,  Co.  v. 
I.  C.  C,  219  U.  S.,  498,  31  Sup.  Ct.  Kep.,  279;  Railroad  Comm.  v. 
Worthington,  225  U.  S.,  101,  32  Sup.  Ct.  Rep.,  653;  Texas  &  N.  0.  R.  Co. 
v.  Sabine  Tram  Co.,  227  U.  S.,  Ill,  33  Sup.  Ct.  Rep.,  229;  Pedersen 
V.  D.  L.  &  W.  R.  Co.,  229  U.  S.,  146,  33  Sup.  Ct.  Rep.,  648;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Texas,  210  U.  S.,  217,  28  Sup.  Ct.  Rep.,  638; 
State  V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  100  Texas,  153,  97  S.  W.,  71 ; 
Acts  1905,  p.  336;  Acts  1907,  p.  479,  sec.  16;  Meyer  v.  Wells-Fargo, 
223  U.  S.,  298,  32  Sup.  Ct.  Rep.,  218;  Express  Co.  v.  Minnesota,  223 
U.  S.,  335,  32  Sup.  Ct.  Rep.,  211. 

B,  F.  Looney,  Attorney  General,  and  Lviher  Nickels^  Assistant,  for 
defendant  in  error. — Defendant  is  not  a  common  carrier  engaged  in 
interstate  and  foreign  commerce,  because  under  the  facts  it  was  doing  a 
purely  local  business.     Kentucky,  etc..  Bridge  Co.  v.  L.  &  N.  Ry.  Co., 
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37' Fed.,  567;  Ex  parte  Koehler,  30  Fed.,  869;  Railway  Co.  v.  White- 
head, 6  Texas  Civ.  App.,  595;  Cincinnati,  N.  0.  &  T.  P.  Ry.  Co.  v. 
I.  C.  C,  162  TJ.  S.,  192;  Railway  Co.  v.  Becker,  32  Fed.,  849. 

Said  Act  of  the  Legislature  does  not  lay  a  tax  on  the  gross  receipts  of 
defendant,  but  does  levy  an  occupation  tax  upon  the  occupation  of  the 
defendant,  such  tax  being  measured  merely  by  reference  to  the  amount 
of  the  gross  receipts  derived  by  defendant  for  a  term  preceding  the 
term  for  which  the  tax  is  exacted,  and  the  Act  does  not,  therefore,  lay 
a  direct  tax  on  defendant's  gross  receipts  derived  from  interstate  and  for- 
eign commerce.  Sees.  1  and  4,  art.  8,  Constitution  of  Texas ;  State  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.,  100  Texas,  153,  97  S.  W.,  71;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Davidson,  93  S.  W.,  436 ;  State  Tax  on  Railway 
Gross  Receipts,  15  Wall.,  284;  Maine  v.  Grand  Trunk  Ry.  Co.,  142 
TJ.  S.,  217;  Henderson  Bridge  Co.  v.  Kentucky,  166  TJ.  S.,  150;  New 
York,  Lake  Erie  &  Western  Ry.  Co.  v.  Pennsylvania,  158  TJ.  S.,  431; 
Delaware  Ry.  Tax  Case,  18  Wall.,  206;  Erie  Ry.  Co.  v.  Pennsylvania, 
21  Wall.,  492;  McHenry  v.  Alford,  168  TJ.  S.,  651;  .Wisconsin  & 
Michigan  Ry.  Co.  v.  Powers,  191  TJ.  S.,  387;  TJ.  S.  Express  Co.. v. 
Minnesota,  223  TJ.  S.,  335. 

The  tax  involved  in  this  suit  is  a  tax  upon  the  occupation  of  appellee, 
measured  by  a  certain  percentage  of  the  gross  receipts  derived  by  it 
for  a  term  previous  to  the  beginning  of  the  term  for  which  the  tax  is 
to  be  paid,  and  is  not  a  tax  upon  its  gross  receipts,  either  for  the  pre- 
vious term,  or  for  the  current  term,  and,  as  such,  is  a  valid  and  con- 
stitutional tax  exaction.  Maine  v.  Grand  Trunk  Ry.  Co.,  142  TJ.  S., 
217,  and  the  other  cases  cited  above. 

The  effect  of  the  tax  exaction  upon  interstate  commerce  and  foreign 
commerce,  if  any,  is  not  direct,  but  such  effect,  if  any,  is  indirect  and 
remote  and  incidental  to  the  requirement  that  defendant  pay  its  pro- 
portional part  towards  the  support  of  the  government,  and  the  statute, 
therefore,  does  not*  violate  paragraph  3  of  section  8  of  article  1  of  the 
Constitution  of  the  TJnited  States.  Maine  ,v.  Grand  Trunk  Ry.  Co.,  142 
TJ.  S.,  217;  New  York,  Lake  Erie  &  Western  Ry.  Co.  v.  Pennsylvania, 
158  TJ.  S.,  431;  State  Tax  on  Railway  Gross  Receipts,  15  Wall.,  284; 
Henderson  Bridge  Co.  v.  Kentucky,  166  TJ.  S.,  150;  Munn  v.  Illinois, 
94  U.  S.,  135. 

The  tax  levied  by  section  16  of  chapter  18,  Acts  of  1907  is  an  occu- 
pation tax  laid  upon  appellee  for  the  privilege  of  pursuing  the  occupation 
of  a  terminal  company  within  the  State  of  Texas,  and  as  such  is  a 
constitutional  tax  levy  and  exaction.  Sec.  1,  art.  8,  Constitution  of 
Texas;  sec.  4,  art.  8,  Constitution  of  Texas;  State  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  97  S.  W.,  71 ;  State  Tax  on  Railway  Gross  Receipts,  15 
Wall.,  284;  Maine  v.  Grand  Trunk  Ry.  Co.,  142  TJ.  S.,  217;  Henderson 
Bridge  Co.  v.  Kentucky,  166  TJ.  S.,  150;  New  York,  Lake  Erie  & 
Western  Ry.  Co.  v.  Pennsylvania,  158  TJ.  S.,  431. 

The  tax  involved  in  this  suit  is  a  tax  upon  the  occupation  of  appellee 
measured  by  a  certain  percentage  of  its  gross  receipts  for  a  preceding 
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period  of  time,  and  is  not  a  tax  upon  such  gross  receipts,  either  for  the 
preceding  term  or  for  the  current  term,  and  as  such  is  a  valid  and  con- 
stitutional tax.  State  Tax  on  Bailway  Gross  Receipts,  15  Wall.,  284; 
Maine  v.  Grand  Trunk  By.  Co.,  142  U.  S.,  217 ;  Henderson  Bridge  Co. 
V.  Kentucky,  166  U.  S.,  150;  New  York,  L.  E.  &  W.  Ey.  Co.  v.  Penn- 
sylvania, 158  TJ.  S.,  431;  Delaware  Ey.  Tax  Case,  18  Wall.,  206;  Erie 
By.  Co.  V.  Pennsylvania,  21  Wall.,  492;  McHenry  y.  Alford,  168  U.  S., 
651 ;  Wisconsin  &  Michigan  Ey.  Co.  v.  Powers,  191  TJ.  S.,  387. 

Section  16  of  chapter  18  of  the  Acts  of  the  Special  Session  of  the 
Thirtieth  Legislature  of  1907  was  and  is  constitutional  and  of  full 
force  and  effect.  Sees.  1  and  4,  Constitution  of  Texas;  State  v.  Gal- 
veston, H.  &  ^.  A.  By.  Co.,  97  S.  W.,  71 ;  Galveston,  H.  &  S.  A.  By.  Co. 
V.  Davidson,  93  S.  W.,  436 ;  Maine  v.  Grand  Trunk  Ey.  Co.,  142  U.  S., 
217;  New  York,  Lake  Erie  &  Western  By.  Co.  v.  Pennsylvania,  158 
U.  S.,  431 ;  Atlantic  Coast  Line  v.  Wharton,  207  U.  S.,  334. 

It  is  not  everything  that  affects  commerce  that  amounts  to  a  regu- 
lation of  it,  within  the  meaning  of  the  Constitution.  This  doctrine  has 
been  affirmed  by  the  Supreme  Court  of  the  United  States  from  earliest 
to  latest  history,  as  witness :  Passenger  Cases,  7  How.,  283 ;  Cooley  v. 
Board  of  Wardens,  etc.,  12  How.,  299 ;  Sherlock  v.  Ailing,  93  TJ.  S.,  99 ; 
Munn  V.  Illinois,  94  TJ.  S.,  135;  Morgan  Steamship  Co.  v.  Louisiana, 
118  TJ.  S.,  455;  Smith  v.  Alabama,  124  TJ.  S.,  465;  Bailway  Co.  v. 
Alabama,  128  TJ.  S.,  96;  Hennington  v.  Georgia,  163  U.  S.,  299;  Mis- 
souri, JC.  &  T.  By.  Co.  V.  Haber,  169  TJ.*  S.,  613;  Bailway  Co.  v.  New 
York,  165  U.  S.,  628;  Bailway  Co.  v.  Ohio,  173  U.  S.,  285;  Bailway 
Co.  V.  Illinois,  163  TJ.  S.,  142;  Mobile  County  v.  Kimball,  102  TJ.  S., 
691;  Gladson  v.  Minnesota,  166  TJ.  S.,  427;  Mississippi  E.  E.  Comm. 
V.  Bailway  Co.,  203  TJ.  S.,  335. 

The  Houston  Belt  &  Terminal  Bailway  Company,  being  a  corporation 
chartered  by  the  State,  and  doing  business  within  the  State,  the  Legis- 
lature may  competently  provide  for  the  levy  of  an  occupation  tax  upon 
it,  under  the  authorities  cited,  and  such  tax  levy  is  not  open  to  con- 
stitutional objection  merely  because  the  amount  of  such  tax  may  be 
determined  with  reference  to  the  transportation  business  done  by  the 
company  even  though  such  transportation  may  have  been,  in  part,  inter- 
state commerce.  State  v.  Galveston,  H.  &  S.  A.  By.  Co.,  100  Texas,  153, 
97  S.  W.,  71;  Maine  v.  Grand  Trunk  Ey.  Co.,  142  TJ.  S.,  217;  Ficklen 
V.  Shelby  County,  145  U.  S.,  1;  State  v.  French,  109  N.  C,  722; 
Cumberland  &  Penusylvania  By.  Co.  v.  State,  92  Md.,  668.  52  L.  B.  A., 
764;  Bailroad  Co.  v.^  Campbell,  74  Hun,  210;  Tidewater  Pipe  Co.  v. 
Board  of  Assessors,  59  N.  J.  L.,  269;  Elevating  Co.  v.  Boberts,  116 
App.  Div.,  30  (N.  Y.) ;  Commissioner  of  Bailroads  v.  Wabash  Ey.  Co., 
126  Mich.,  113;  Wisconsin  &  Michigan  Ey.  Co.  v.  Powers,  191  TJ.  S.,  379. 

Mb.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 
The  suit  was  by  the  State  to  recover  of  the  Houston  Belt  &  Terminal 
Bailway  Company  taxes  measured  by  its  gross  receipts  from  April  1, 
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1908,  to  April  1,  1913,  under  section  16  of  the  Act  of  1907  (General 
Laws  of  1907,  chapter  8,  pages  479-89),  article  7384,  Revised  Statutes 
of  1911.  The  receipts  of  the  defendant  were  in  substantial  measure 
derived  from  the  carriage  of  interstate  and  foreign  commerce.  It  had 
paid  for  the  same  period  all  of  the  State,  county  and  city  ad  valorem 
taxes  assessed  against  its  property,  and  also  its  franchise  tax. 

In  the  District  Court  it  was  held  that  the  tax  levied  by  the  Act  of 
1907  and  so  sought  to  be  recovered  was  unconstitutional  and  void  as 
a  burden  upon  interstate  and  foreign  commerce.  Judgment  was  there 
rendered  for  the  defendant.  In  the  Court  of  Civil  Appeals  this  judg- 
ment was  reversed,  and  judgment  was  rendered  for  the  State  [166 
S.  W.,  83]. 

Whether  the  tax  in  question  is  one  upon  interstate  and  foreign  com- 
merce and  hence  beyond  the  power  of  the  State  to  impose,  or  is  a  tax 
which  the  State  may  lawfully  exact,  is  a  question  controlled  by  the 
decisions  of  the  Supreme  Court  of  the  United  States.  The  present  in- 
quiry resolves  itself,  therefore,  simply  into  the  ascertainment  of  that 
Courtis  rule  of  decision  upon  the  subject. 

The  Act  of  1905,  levying  a  tax  upon  the  gross  receipts  of  railroad 
corporations,  which  this  court  had  occasion  to  review  in  State  v.  Gal- 
veston, Harrisburg  &  San  Antonio  Ry.  Co.,  100  Texas,  153,  and  was 
later  passed  upon  by  the  United  States  Supreme  Court  (210  TJ.  S.,  217, 
28  Sup.  Ct.,  638,  52  L.  Ed.,  1031),  levied  the  same  per  centum  upon 
the  gross  receipts  of  such  corporations,  and  in  substantially  the  iden- 
tical terms,  as  does  the  Act  of  1907.  It  is  provided  in  the  Act  of  1907, 
as  it  was  in  the  Act  of  1905,  that  the  tax  shall  be  in  addition  to  all 
other  taxes  levied  by  law.  It  is  also  declared  in  the  Act  of  1907,  as  it 
was,  in  effect,  in  the  Act  of  1905,  that  those  to  whom  the  tax  applies 
shall  be  exempted  from  the  payment  of  the  intangible  assets  tax  im- 
posed by  other  laws.  As  to  the  subject  of  the  tax,  its  measurement,  and 
the  operation  of  the  law  in  respect  to  relieving  against  the  payment  of 
other  taxes,  there  is  no  difference  between  the  two  acts.  The  only  dis- 
similarity whatever  between  them  is  that  the  Act  of  1905  did  not 
designate  the  character  of  the  tax,  whereas  the  Act  of  1907  defines  it 
as  an  occupation  tax. 

While  the  nature  of  the  tax  levied  by  the  Act  of  1905  was  thus  un- 
defined in  terms,  this  court  held  it  to  be  an  occupation  tax;  and,  rely- 
ing upon  the  decision  of  the  United  States  Supreme  Court  in  Maine  v. 
Grand  Trunk  Railway  Co.,  142  U.  S.,  217  [12  Sup.  Ct,  121,  35  L.  Ed., 
994] — wherein  it  was  affirmed  that  a  State  could  lawfully  lay  in 
excise  tax  upon  railroad  corporations  exercising  their  franchises  within 
its  borders,  consisting  of  a  stated  per  centum  upon  their  gross  receipts 
derived  in  part  from  interstate  commerce, — sustained  the  Act.  Maine 
V.  Grand  Trunk  Railway  Co.  is  apparently  the  authority  upon  which 
the  Court  of  Civil  Appeals  rested  its  decision  in  the  present  case. 

The  Supreme  Court  of  the  United  States,  however,  in  its  determina- 
tion of  State  V.   Galveston,  Harrisburg  &  San  Antonio  Railway  Co. 
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refused  to  apply  the  doctrine  broadly  announced  in  Maine  v.  Grand 
Trunk  Eailway  Co.  It  there  held  that  the  tax  levied  by  the  Act  of 
1905,  whatever  its  name  or  form,  amounted  to  a  tax  upon  the  inter- 
state business  of  the  corporations  subject  to  it,  and  declared  the  Act 
invalid. 

The  holding  in  the  Maine  case  that  a  State  could  adopt  a  given 
per  centum  of  the  gross  receipts  of  the  corporation  arising  in  part  from 
interstate  commerce  as  the  measure  of  a  State  excise  tax,  was  without 
qualification,  and  without  regard,  therefore,  to  whether  the  property 
of  the  corporation  was,  under  other  laws  of  the  State,  fully  taxed.  The 
opinion  does  not  intimate  that  the  ruling  was  to  any  extent  influenced 
by  the  possibility  that  the  property  of  the  corporation  was  not  so  taxed. 
In  refusing  to  apply  the  ruling  made  in  the  Maine  case,  the  court,  there- 
fore, necessarily  held  that  a  State  can  not,  unqualifiedly,  levy  an  occu- 
pation tax  measured  by  a  given  per  centum  of  gross  receipts  derived  in 
part  from  interstate  commerce.  This  is  conclusively  shown  by  the 
manner  in  which  the  holding  in  the  Maine  case  was  explained  and 
distinguished  in  the  opinion  delivered  in  the  Galveston  case,  which  was 
as  follows:  Affirming  the  full  power  of  a  State  to  tax  the  property  of 
a  corporation  situated  within  its  borders,  though  used  in  interstate 
commerce,  and  to  tax  it  at  its  full  value  as  a  going  concern,  it  was 
stated  that  the  buildings  of  the  railroad  company  before  the  court  in 
the  Maine  case,  and  its  lands  and  fixtures  outside  of  its  right-of-way, 
were,  by  the  laws  of  Maine,  taxed  locally.  But,  it  was  added,  ''the  local 
tax  was  not  expected  to  include  the  additional  value  gained  by  the  prop- 
erty being  a  going  concern/'  It  was  then  explained  that  the  excise  tax 
imposed  by  the  Maine  statute  "was  an  attenupt  to  reach  that  additional 
value/'  and  for  this  reason  it  was  in  that  case  sustained.  In  other 
words,  the  explanation  given  by  the  court  for  its  previous  decision  aflBrm- 
ing  that  a  State  excise  tax,  measured  by  a  given  per  centum  of  gross 
receipts  derived  in  part  from  interstate  commerce,  could  be  lawfully 
imposed,  was  that  the  particular  tax  applied  to  a  value  of  the  property 
which  was  not  otherwise  taxed  under  the  laws  of  the  State,  namely, 
its  value  as  a  going  concern. 

Emphasizing  this  distinction  the  court  then  announced  that  the  tax 
levied  by  the  Act  of  1905,  though  held  by  this  court  to  be  an  occupation 
tax,  not  differing  in  character  from  an  excise  tax,  and  though  measured 
in  the  same  manner  as  was  the  excise  tax  under  the  Maine  statute, 
could  not  be  sustained  upon  the  ground  which,  according  to  the  court's 
explanation,  supported  the  holding  in  the  Maine  case,  that  is,  as  reach- 
ing a  value  possessed  by  the  railroad  company's  property  not  by  the 
State  otherwise  taxed,  since  it  appeared  that  the  property,  under  other 
laws  of  the  State,  was  fully  taxed  as  of  a  going  concern. 

This  is  equally  true  of  the  taxation  of  the  property  of  the  plaintiff 
in  error.  It  had  paid  all  ad  valorem  taxes  assessed  against  its  prop- 
erty for  the  period  for  which  it  was  sought  to  recover  the  tax  upon  its 
gross  receipts,  and  its  franchise  taxes,  in  addition.     The  assessment  of 
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its  property  for  ad  valorem  taxation  under  the  general  laws  included 
the  value  which  it  had  as  property  of  a  going  concern.  Art.  7504, 
Bev.  Stats.;  State  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  100  Texas,  153, 
97  S.  W.,  71.  This  being  the  condition  in  respect  to  other  taxation 
of  the  plaintiff  in  error's  property,  the  decision  of  the  United  States 
Supreme  Court  in  State  v.  Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Co.,  which  is  still  adhered  to  by  that  court,  is  conclusive  of  the  case. 

The  correctness  of  our  interpretation  of  that  decision  is  established  ' 
by  the  application  made  of  it  in  Oklahoma  v.  Wells-Fargo  &  Co.,  223 
U.  S.,  298  [32  Sup.  Ct.,  218,  56  L.  Ed.,  445],  and  its  restatement  in 
United  States  Express  Co.  v.  Minnesota,  223  U.  S.,  335  [32  Sup.  Ct., 
211,  56  L.  Ed.,  459].  In  the  former  there  was  under  review  an  Act 
of  the  State  of  Oklahoma  levying  a  tax  upon  certain  corporations  meas- 
ured by  a  stated  per  centum  of  their  gross  receipts,  including  receipts 
arising  from  interstate  commerce,  which  tax,  it  was  provided  by  the 
Act,  should  be  "in  addition  to  taxes  levied  and  collected  upon  an  ad 
valorem  basis."  Directing  attention  to  the  fact  that  the  property  of 
the  corporations  to  which  the  Act  applied  was  thus  subject  to  ad  valorem 
taxation  under  other  laws  of  the  State,  in  holding  that  its  decision  in 
the  Galveston  case  controlled  the  question  before  it,  the  court  said  this 
.of  the  tax  levied  by  the  Act: 

"Therefore  this  tax  can  not  be  an  attempt  to  reach  the  value  of  what 
is  by  the  law  to  be  valued  and  taxed  in  a  different  way.  It  would  be 
difficult  to  apply  to  a  tax  levied  in  these  days  the  explanation  of  Maine 
V.  Grand  Trunk  Ry.  Co.,  142  U.  S.,  217,  given  in  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Texas,  210  U.  S.,  217,  226;  Flint  v.  Stone  Tracy  Co.,  220 
U.  S.,  107,  162-165,  and  to  suppose  it  intended  to  reach  only  the  addi- 
tional value  given  by  its  being  part  of  a  going  concern  to  property 
already  taxed  in  its  separate  items.  There  is  nothing  sufficient  to  in- 
dicate such  a  limitation,  and  for  the  reasons  given  above  on  the  author- 
ity of  Fargo  v.  Hart,  193  U.  S.,  490,  it  is  plain  that  the  gross  receipts 
from  all  sources  could  not  have  been  used  as  a  means  for  estimating 
the  going  value  of  the  property  in  the  State." 

United  States  Express  Co.  v.  Minnesota,  supra,  also  involved  a  State 
statute  levying  a  tax  measured  by  gross  receipts,  which,  it  was  provided, 
should  be  in  lieu  of  all  taxes  upon  the  property  of  the  corporations 
•subject  to  it.  Though  it  applied  to  receipts  from  interstate  commerce, 
the  tax  was  held  -valid  because  of  its  being  levied  in  lieu  of  all  other 
taxes.  For  this  reason  the  tax  wa^t  distinguished  from  that  condemned 
by  the  court  in  the  Galveston  case.  In  speaking  of  the  decision  in  that 
case,  this  was  said: 

"In  that  case  the  statute  of  Texas  was  condemned,  because  it  ap- 
peared to  the  court  to  be  an  attempt  to  reach  the  receipts  from  inter- 
state commerce  by  a  tax  of  one  per  cent,  or  what  was  equal  to  the  same 
thing,  on  gross  receipts  arising  from  such  commerce,  when  it  appeared 
from  the  judgment  of  the  State  court  and  the  argument  on  behalf  of 
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the  State  that  another  tax  on  the  property  had  already  been  levied, 
covering  its  full  value  as  a  going  concern/' 

Tested  by  the  decisions  of  the  United  States  Supreme  Court  the  tax 
here  sought  to  be  recovered  was  invalid.  The  judgment  of  the  Court 
of  Civil  Appeals  is,  therefore,  reversed,  and  that  of  the  District  Court 
is  affirmed. 

Reversed  and  judgment  of  District  Court  affirmed. 


Will  D.  Patton  v.  Dallas  Gas  Company. 

No.  2459.    Decided  March  21,  1917. 

1. — Master  and  Servant — ^Assumed  Bisk — Question  of  Law. 

Facts  in  an  action  bj  an  employe  injured  by  his  fall  through  an  unguarded 
opening  in  the  floor  occasioned  by  slipping  upon  cinders  near  its  edge,  are  con- 
sidered and  held  to  show  a  case  where  the  serrant  should  be  adjudged  to  have 
assumed  the  risk,  and  to  require  the  giving  of  a  requested  peremptory  instruc- 
tion to  find  for  defendant — ^the  servant  being  familiar  with  the  premises  and  the 
opening,  and  the  presence  of  the  pile  of  cinders  being  obvious.     (Pp.  323-328.) 

2. — Same. 

The  general  principles  governing  the  risks  assumed  by  the  servant,  his 
knowledge  of  dangers  and  duty  of  care  with  reference  to  obvious  conditions  are 
discussed  and  stated.     (Pp.  326,  327.) 

3. — Charge — Invited  Error. 

Where  a  request  for  a  peremptory  instruction  to  find  for  defendant  has 
been  refused,  charges  thereafter  requested  for  the  purpose  of  securing  a  proper 
submission  of  the  issue  of  assumed  risk  (the  question  of  leaving  such  issue  to 
the  jury  having  been  already  ruled  on)  can  not  be  held  to  invite  the  error  of 
submitting  such  issue  instead  of  giving  the  peremptory  charge.     (Pp.  327,  328.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Dallas  County. 

Patton  sued  the  Dallas  Gas  Company  for  personal  injuries,  and  re- 
covered judgment.  He  obtained  writ  of  error  when,  on  defendants 
appeal,  the  judgment  was  reversed  and  rendered  in  its  favor. 

Oeo.  W.  Donaldson,  Wood  <&  Wood,  and  Garden,  Starling,  Garden, 
Hemphill  &  Wallace,  for  plaintiff  in  error. — If  the  master^s  negligence 
concurs  with  some  other  danger,  assumed  by  the  servant,  and  such  neg- 
ligence of  the  master  proxinjately  caused  the  injury,  such  assumption 
of  risk  does  not  prevent  a  recovery.  Texas  Central  Ry.  Co.  v.  Bender, 
32  Texas  Civ.  App.,  568,  75  S.  W.,  561 ;  International  &  G.  N.  Ry.  Co. 
V.  Moynahan,  33  Texas  Civ.  App.,  302,  76  S.  W.,  803;  Quinn  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.,  84  S.  W.,  395;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Quinn,  104  S.  W.,  398;  Producers  Oil  Co.  v.  Barnes,  103  Texas, 
515,  131  S.  W.,  531. 

As  assumed  risk  is  not  predicated  upon  failure  to  exercise  care  to 
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Inspect  or  to  discover  conditions,  it  follows  that  there  was  no  legal 
obligation  on  the  part  of  plaintiff  to  glance  at  the  pathway  before  he 
did  so,  unless,  in  the  exercise  of  that  circumspection  that  a  prudent 
man  would  use  in  that  particular  employment,  it  was  necessary  for 
him  to  do  so.  Missouri  P.  Ry.  Co.  v.  Lehmberg,  75  Texas,  67 ;  Peck  v. 
Peck,  99  Texas,  10;  Galveston,  H.  &  H.  Ry.  Co.  v.  Hodnett,  106  Texas, 
190;  see  list  of  Texas  cases  cited  in  note  to  28  L.  R.  A.  (N.  S.),  p.  1253. 

Inasmuch  as  the  plaintiff  knew  nothing  of  the  plan  put  in  vogue  by 
the  foreman,  Dial,  during  the  plaintiff's  absence,  whereby  cinders  were 
to  be  allowed  to  accumulate  for  several  days;  and  inasmuch  as  since  his 
return  to  work  he  had  passed  the  cinders  only  once,  when  he  found  the 
pathway  open  and  unobstructed,  there  was  no  opportunity  to  assent  to 
the  changed  condition,  except  that  which  arose  suddenly,  and  in  the 
midst  of  his  work,  and  in  an  emergency;  there  was,  therefore,  no  as- 
sumption of  risk.  Texarkana  &  Ft.  Smith  Ry.  Co.  v.  Tolliver,  37 
Texas  Civ.  App.,  437,  84  S.  W.,  375;  So.  Pac.  Ry.  Co.  v.  Winton,  27 
Texas  Civ.  App.,  503,. 66  S.  W.,  477;  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Milam,  20  Texas  Civ.  App.,  688,  50  S.  W.,  417;  Brown  v. 
Rome  Mach.  &  Foundry  Co.,  62  S.  E.,  720. 

In  the  case  at  bar  it  can  not  be  said  that  the  danger  of  approaching 
the  hole  after  plaintiff  had  an  opportunity  to  observe  that  the  path  to 
the  east  thereof  was  obstructed  was  so  open,  patent  and  obvious  as  to 
charge  him  therewith.  Peck  v.  Peck,  99  Texas,  10,  87  S.  W.,  248; 
Orange  Lumber  Co.  v.  Ellis,  105  Texas,  363,  150  S.  W.,  582. 

To  defeat  the  recovery  by  an  employee  against  his  employer,  in  a  neg- 
ligence case,  on  the  ground  of  assumed  risk  in  selecting  an  unsafe  way 
when  there  is  a  safe  way  available,  it  must  appear  that  the  employee 
knew  that  the  way  selected  was  dangerous,  or  that  the  danger  must  be 
so  open,  patent,  or  obvious  as  to  charge  him  with  knowledge  thereof 
at  the  time  of  such  selection.  There  must  also  be  no  room  for  reason- 
able minds  to  differ  as  to  the  greater  safety  of  the  other  way.  Labatt 
on  '^faster  asd  Servant,"  vol.  3,  sec.  1249;  Tenn.  Coal,  Iron  and  B.  Co. 
V.  Herndon,  100  Ala.,  451,  14  So.,  287;  Ambre  v.  Postal  Tel.  Co.  (Ind.), 
86  N".  E.,  871 ;  Bailey  on  "Personal  Injuries,  Master  and  Servant,  Em- 
ployers' Liability,"  2d  ed.,  vol.  2,  sec.  469. 

Burgess  &  Burgess,  Cockrell,  Ora/y  <g  Thomas,  and  W.  J.  J.  Smith, 
for  defendant  in  error. — The  defendant  was  entitled  to  a  peremptory 
instruction  in  its  favor  upon  the  ground  that  the  fall  and  injuries  to 
plaintiff,  if  any  he  suffered,  resulted  to  him  from  risks  assumed  in  his 
employment.  Bailway  Co.  v.  Hynson,  101  Texas,  543 ;  Bonnet  v.  Rail- 
way Co.,  89  Texas,  76;  Railway  Co.  v.  I^ewis,  133  S.  W.,  1086;  Railway 
Co.  V.  Williams,  111  S.  W.,  196;  Lone  Star  Brewing  Co.  v.  Willie,  114 
S.  W.,  191;  Western  Union  Tel.  Co.  v.  Burton,  115  S.  W.,  368-370; 
Mt.  Marion  Coal  Mining  Co.  v.  Holt,  118  S.  W.,  825,  and  authorities 
therein  cited;  Snipes  v.  Bomar  Cotton  Oil  Co.,  106  Texas,  181,  137 
S.  W.,  429-430;  Foreman  v.  Railway  Co.,  133  S.  W.,  964;  Railway  Co. 
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V.  Mathis,  101  Texas,  351;  Mitchum  v.  Chicago,  R.  I.  &  G.  Ry.  Co., 
173  S.  W.,  878;  Burkitt  v.  Key,  42  S.  W.,  231 ;  Houston  &  T.  C.  R.  R. 
Co.  V.  Alexander,  103  Texas,  594,  132  S.  W.,  119;  Miller  &  Son  v. 
Wayman,  157  S.  W.,  201;  S.  L.,  S.  P.  &  T.  Ry.  Co.  v.  Cason,  129 
S.  W.,  394;  Anderson  v.  Mo.  Granite  &  Con.  Co.,  178  S.  W.,  739; 
White  V.  Louisville  Gas  &  Elec.  Co.,  179  S.  W.,  419 ;  K  &  N.  Ry.  Co. 
V.  Pentress,  179  S.  W.,  421;  Whitson  v.  Am.  Bridge  Co.,  166  S.  W.,  603. 

The  defendant  was  entitled  to  a  peremptory  instruction  in  its  favor 
on  the  ground  of  contributory  negligence  of  the  plaintiff  proximately 
causing  and  contributing  to  cause  his  alleged  fall  and  injuries,  if  any 
he  suffered.  Joske  v.  Irvine,  91  Texas,  574;  Lee  v.  Railway  Co.,  89 
Texas,  588;  Sanches  v.  Railway  Co.,  88  Texas,  118;  Pordyce  v.  Yar- 
brough,  1  Texas  Civ.  App.,  260,  21  S.  W.,  421;  Chatham  &  Co.  v. 
Jones,  69  Texas,  744;  Oil  Co.  v.  Burns,  96  Texas,  577. 

The  plaintiff,  Will  D.  Patton,  will  be  conclusively  presumed  to  know 
every  hazardous  condition  about  the  recess  hole  which  he  could  have 
known  or  learned  by  that  ordinary  circumspection  and  vigilance  which 
a  man  of  ordinary  prudence  would  have  used  in  approaching  said  empty 
bench  hole  or  recess  part  of  said  hole,  and  he  will  be  conclusively  pre- 
sumed to  have  known  that  the  ashes  upon  which  he  stepped  and  which 
rolled  with  him  and  caused  his  fall  were  present  upon  the  floor  in  his 
immediate  path,  because  the  exercise  of  the  slightest  circumspection  and 
vigilance  would  have  disclosed  their  presence  to  him  in  time  to  have 
enabled  him  to  have  avoided  stepping  upon  them.  Railway  Co.  v. 
Hynson,  101  Texas,  543;  Railway  Co.  v.  Williams,  111  S.  W.,  199-200; 
also  the  cases  cited  under  first  proposition  above. 

Mr.  Justice  YANTIS. delivered  the  opinion  of  the  court. 

This  suit  was  for  personal  injuries  sustained  by  the  plaintiff  in  error. 
Will  D.  Patton,  in  falling  through  an  opening  in  the  floor  of  the 
Dallas -Gas  Company  ^s  main  building  into  the  basement  thereof.  The 
opening  through  which  he  fell  had  no  guard  rail  around  it,  but  was 
entirely  unguarded  and  unprotected  against  accidents  such  as  the  one 
which  happened  in  this  case.  The  opening  in  the  floor  was  in  the 
room  of  the  gas  company^s  building  known  as  the  ^^stoking  room.'*  At 
its  side  a  stairway  went  from  the  stoking  room  to  the  basement.  This 
stairway  was  customarily  used  by  the  employees  of  the  defendant  in 
error,  tiie  Dallas  Gas  Company,  in  going  from  "the  ground  floor  of  the 
building  to  the  basement.  The  plaintiff  in  error,  Patton,  had  been 
in  the  employ  of  the  defendant  in  error  for  several  years  prior 
to  the  accident,  and  in  the  discharge  of  his  duties  as  such,  he  had  often 
used  this  stairway  and  worked  around  this  opening  in  the  floor.  He 
was  entirely  familiar  with  the  opening  and  the  danger  of  being  injured 
should  he  fall  in.  Just  prior  to  the  accident  the  plaintiff  in  error  had 
for  several  weeks  taken  a  vacation  from  his  work  on  account  of  illness. 
Prior  to  his  vacation  it  had  been  the  custom  for  employees  in  the  base- 
ment to  throw  cinders  therefrom  through  said  hole  and  on  the  floor  in 
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front  of  said  opening,  but  it  had  not  been  customary  to  leave  them  there, 
but  the  rule  had  been  to  remove  them.  But  for  a  few  days  prior  to 
the  accident  the  superintendent,  M.  N.  Dial,  had  directed  that  they  be 
not  removed,  he  wishing  to  use  them  in  doing  certain  cement  work. 
On  the  afternoon  of  June  28,  1909,  which  was  the  day  previous  to  the 
accident,  the  plaintiff  in  error  went  to  the  basement,  in  obedience  to 
the  directions  of  Superintendent  Dial,  following  the  superintendent  down 
said  stairway  at  tlie  side  of  the  opening.  The  pile  of  cinders  in  front 
of  the  opening  in  the  floor  had  accumulated  until  it  was  four  or  five 
feet  deep,  and  covered  a  space  of  perhaps  ten  feet  in  diameter.  The 
pile  of  cinders  was  in  a  cone  shape,  slanting  down  towards  the  opening 
of  the  hole.  On  the  afternoon  of  the  day  prior  to  the  injury,  when 
the  plaintiff  in  error  followed  the  superintendent,  Dial,  to  the  basement, 
he  passed  between  said  pile  of  cinders  and  said  unguarded  hole  in  the 
floor.  There  was  at  that  time  a  plain  pathway  between  the  cinders  and 
the  hole,  fifteen  or  eighteen  inches  wide,  in  which  there  were  no  cinders. 
The  purpose  of  their  going  to  the  basement  on  the  afternoon  before 
the  injury  was  for  the  plaintiff  in  error,  at  the  request  of  Superintendent 
Dial,  to  do  some  gas  fittings  in  the  basement  of  the  building.  Patton 
did  not  complete  the  work  assigned  to  him  in  the  basement  on  the  day 
he  was  directed  to  do  the  work,  and  the  next  morning,  after  doing 
some  of  his  regular  work  with  the  engine  and  pump,  he  secured  some 
tools  and  a  pipe  on  the  outside  of  the  main  building  for  the  purpose 
of  returning  to  the  unfinished  work  which  had  been  the  day  before 
assigned  to  him  in  connection  with  the  gas  fittings  in  the  basement. 
With  his  tools,  weighing  twelve  or  fourteen  pounds,  in  his  hands  he 
entered  the  stoking  room,  and  at  the  place  where  he  entered  the  heap 
of  cinders  was  between  him  and  the  opening  in  the  floor  through  which 
he  afterwards  fell,  so  that  he  could  not  see  said  opening  when  he 
entered  the  building  with  his  tools,  but  he  was  perfectly  familiar  with 
its  existence,  and  knew  it  was  there.  He  started  to  the  basement  and 
in  going  he  passed  around  the  pile  of  cinders,  starting  to  the  stairway 
which  led  to  the  basement.  During  the  night  the  pathway  which  was 
between  the  opening  in  the  floor  and  the  cinders,  and  which  had  been 
unobstructed,  had  been  obliterated  by  some  of  the  servants  filling  it 
with  cinders  during  the  night  until  the  pile  of  cinders  sloped  down  to 
a  thin  edge  of  said  opening,  completely  destroying  the  pathway.  This 
changed  condition  was  unknown  to  Patton  when  he  started  on  the 
morning  of  the  accident  to  return  to  his  work  in  the  basement.  It 
left  no  clear  or  safe  way  to  cross  in  frpnt  of  the  hole  and  to  reach  the 
stairway,  which  was  on  the  opposite  side  of  the  opening  from  the  place 
where  said  Patton  reached  the  opening.  As  Patton  approached  the 
opening  at  the  side  opposite  the  stairway  he  stepped  on  the  cinders  near 
the  opening,  and,  according  to  his  statement,  he  could  not  stop,  so  he 
attempted  to  step  over  the  recess  in  the  opening  which  projected  into 
the  floor  from  the  opening  two  feet,  and  was  four  feet  wide,  to  the 
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opposite  side,  and  in  doing  so  fell  in,  from  which  fall  the  injuries 
resulted  for  which  the  recovery  in  this  case  is  sought. 

The  petition  of  the  plaintiff  in  error  alleged  that  his  injuries  were 
caused  by  the  negligence  of  the  defendant  in  error  in  leaving  the  cinders 
in  the  passway  in  front  of  the.  opening,  which  rendered  it  unsafe  and 
dangerous  to  the  plaintiff  in  error.  The  trial  was  by  jury.  A  verdict 
Was  rendered  by  it  in  favor  of  the  plaintiff  in  error.  Appeal  was  taken 
by  the  defendant  in  error,  the  Dallas  Gas  Company,  to  the  honorable 
Court  of  Civil  Appeals  for  the  Fifth  District,  where  tiie  judgment  of  the 
District  Court  wa^  reversed  and  rendered  in  favor  of  the  defendant  in 
error,  the  Court  of  Civil  Appeals  holding  that  the  trial  court  erred  in 
refusing  to  instruct  a  verdict  for  the  defendant  in  error,  as  was  re- 
quested by  it  in  writing.  147  S.  W.,  313.  The  special  charge  requested 
was  as  follows: 

"In  this  case  you  will  render  a  verdict  for  the  defendant.'*  • 
The  finding  of  fact  by  the  Court  of  Civil  Appeals  was  to  the  effect 
that  the  testimony  conclusively  showed  that  the  plaintiff  in  error  was 
perfectly  familiar  with  the  construction  of  the  stoking  room  and  the 
recess  or  opening  in  the  floor,  having  worked  around  it  and  used  the 
stair  steps  which  led  down  into  the  basement  frequently;  that  the  stok- 
ing room  was  sufficiently  lighted  for  the  pile  of  cinders  to  be  seen; 
that  the  plaintiff  in  error,  when  he  received  his  injuries,  was  paying  no 
attention,  and  that  had  he  looked  he  could  have  seen  the  cinders  and 
ashes  on  which  he  slipped;  that  he  knew  he  was  close  to  the  hole,  or 
ought  to  have  known  it,  and  that  he  pursued  his  way  without  using 
any  care  whatever,  and  in  doing  so  he  assumed  the  risk  of  falling  into 
the  hole,  for  which  reason  the  defendant  in  error  was  not  liable  in  dam- 
ages. This  finding  of  fact,  in  our  opinion,  is  abundantly  sustained  by 
the  undisputed  testimony  of  the  plaintiff  in  error  himself.  He  testified 
that  he  came  into  the  stoking  room  and  went  due  west  until  he  struck 
the  edge  of  the  cinders,  and  then  he  followed  the  cinders  in  a  circle, 
around  the  edge  of  them  to  a  point  north  of  the  recess  hole,  and  there 
he  turned  straight  to  the  south,  and  taking  one  step,  after  he  turned, 
he  ^lit  on  the  ashes,"  which  were  an  inch  or  two  deep  near  the  open- 
ing in  the  floor,  and  that  the  ashes  slipped  under  him,  and  that  to 
keep  from  falling  he  undertook  to  step  across  the  recess  hole  or  open- 
ing, and  not  succeeding  he  fell  in  and  was  injured.  He  further  tes- 
tifled  that  he  did  not  look  to  see  if  there  were  any  cinders  there;  that 
he  knew  the  hole  was  there  with  no  railing  around  it,  and  that  if  he 
did  not  take  care  of  himself  he  might  fall  in;  that  there  was  nothing 
to  prevent  him  seeing  the  margin  of  the  hole  all  around;  that  before 
he  took  the  last  three  or  four  steps  he  could  see  the  big  hole;  that  he 
did  not  see  the  ashes  until  he  made  the  step;  that  if  he  had  ^looked 
down  there  and  stopped  and  looked,"  he,  of  course,  could  have  seen 
them ;  that  he  could  have  seen  the  conditions  if  he  had  looked  for  them ; 
that  if  he  had  been  looking  down  he  could  have  seen  the  cinders;  that 
his  mind  was  on  his  work;  that  he  was  not  looking  at  the  ceiling;  that 
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he  did  not  know  why  he  did  not  see  the  cinders;  that  he  did  not  know 
what  his  eyes  were  looking  at  when  he  reached  the  point  where  he 
turned,  and  that  he  did  not  see  the  cinders  until  he  stepped  on  them. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care  to  provide  his 
servant  with  a  safe  place  to  work,  and  the  servant  need  not  make  any 
inspection  to  ascertain  whether  the  master  has  discharged  this  duty. 
He  may  presume  as  much  and  rely  upon  it  that  the  master  has  done  so. 
But  while  this  duty  to  furnish  a  safe  place  may  be  presumed  by  the 
servant  to  have  been  faithfully  discharged  by  the  master,  it  does  not 
go  to  the  extent  that  the  master  becomes  an  insurer  of  the  safety  of 
his  servant.  When  the  master  has  with  care  discharged  this  duty,  there 
often  yet  remain  many  risks  of  injury  to  the  servant  that  are  ordinarily 
incident  to  the  employment,  which  the  master  is  not  liable  for,  and 
because  thereof  the  servant  is  required  in  his  work  to  exercise  ordinary 
care  for  his  own  safety.  In  the  exercise  of  ordinary  care  for  his  own 
safety  to  protect  himself  from  injury  by  reason  of  the  dangers  attend- 
ing the  servant  for  which  the  master  is  not  made  responsible,  there  are 
often  some  defects  arising  from  the  negligence  of  the  master,  of  which 
the  servant  may  actually  have  knowledge,  or  which  he  must  necessarily 
discover,  without  making  any  inspection  to  do  so ;  and  hence  the  servant 
is  held  to  the  rule  that  he  is  bound  by  the  defects  of  which  he  knows, 
and  those  of  which  he  must  necessarily  know;  and  this  rule  applies 
to  defects  arising  from  the  negligence  of  the  master  as  well  as  those 
defects  which  arise  without  any  negligence  on  his  part.  It  is  true 
that,  as  a  general  rule,  the  servant  does  not  assume  the  risk  of  injury 
resulting  from  the  negligence  of  the  master.  This  general  rule  would 
not  be  questioned.  But  it  is  equally  well  settled,  as  exceptions  to  the 
general  rule,  that  the  servant  does  assume  the  risk  of  injury  resulting 
from  the  negligence  of  the  master  where  it  is  actually  knoiyn  to  him, 
or  must  necessarily  have  been  known  to  him.  He  can  not  close  his 
eyes  and  refuse  to  see  a  danger  which  is  open  and  obvious  to  him,  and 
which  he  would  necessarily  see,  without  attempting  to  make  an  in- 
spection. He  can  not  refuse  to  look  and  to  see  the  danger  which  is 
obvious  and  in  such  plain  view  as  that  he  would  be  compelled  to  see 
it  if  he  exercised  his  sense  of  sight,  and  be  acquitted  of  the  assumption 
of  the  risk  upon  the  ground  that  he  did  not  know  of  the  danger.  In 
such  a  case  he  must  be  held  to  have  known  that  which  he  must  neces- 
sarily have  known,  had  he  looked.  In  the  case  of  St.  Louis  S.  W. 
Ey.  Co.  V.  Hynson,  101  Texas,  546,  109  S.  W.,  930,  this  court,  speaking 
through  Mr.  Justice  Brown,  said: 

"The  decisions  of  this  court  have  established  the  law  to  be  that  ^the 
servant  owes  no  duty  of  inspection.  He  assumes  the  risks  of  a  danger 
of  which  he  has  actual  knowledge,  and  of  such  hazards  as  he  would 
have  learned  by  the  exercise  of  that  ordinar}^  circumspection  which  a 
prudent  man  would  have  used  in  the  particular  employment.  Since,  in 
the  absence  of  knowledge  to  the  contrary,  he  may  rely  upon  the  assump- 
tion that  the  master  will  do  his  duty,  he  is  under  no  obligation  to  look 
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out  for  the  master's  negligence;  but  he  can  not  shut  his  eyes  to  dangers 
that  are  obvious  to  an  ordinary  man,  or  to  an  experienced  man  if  he 
be  experienced.'  (Bonnet  v.  Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas, 
76.)  Hynson  was  an  experienced  man  in  the  work  in  which  he  was 
engaged,  therefore,  must  be  held  in  law  to  have  known  what  he  would 
have  discovered  in  the  exercise  of  ^that  circumspection  that  a  prudent 
man  would  use  in  the  particular  employment.'  The  danger  consisted  in 
the  failure  of  the  railroad  company  to  block  the  guard  rails  in  its 
yard,  which  was  obvious  to  a  casual  observation  of  the  guard  rail,  and 
if  Hynson  had  looked  at  it  he  would  have  seen  that  it  was  unblocked 
and  would  have  known  that  there  was  danger  of  getting  his  foot  caught 
if  he  walked  over  it.  His  own  testimony  shows  that  he  did  not 
think  of  the  condition  of  the  guard  rail,  nor  look  to  see  if  it 
was  blocked.  His  failure  to  exercise  the  diligence  of  thinking 
about  his  work  and  about  the  dangers  that  he  was  encountering 
can  not  excuse  him  from  the  liability  of  having  assumed  the  risk  of 
the  defect  which  existed  in  the  guard  rails.  As  stated  in  the  quotation 
above,  one  who  is  engaged  in  a  dangerous  service  of  this  kind  can  not 
'shut  his  eyes'  to  those  things  that  would  be  obvious  to  a  man  who  is 
ordinarily  vigilant  in  protecting  himself  from  injury.  It  would  be  im- 
possible for  the  railroad  company  to  guard  a  man  against  dangers  who 
neither  thought  of  nor  looked  when  he  was  in  the  presence  of  danger; 
nobody  could  think  for  Hynson  except  himself.  We  conclude  that 
Hynson  assumed  the  risk  of  injury  in  performing  his  service  in  this 
yard.  If  the  railroad  company  was  negligent  in  not  blocking  the  guard 
rails,  still  the  risk  of  damage  was  assumed  by  Hynson  and  he  can  not 
recover  on  that  account." 

We  think  the  undisputed  evidence  shows  that  Patton  must  necessarily 
have  seen  the  cinders,  had  he  looked.  This  being  the  state  of  the  evi- 
dence we  are  of  the  opinion  that  the  special  charge  by  the  defndant  in 
error,  requesting  the  court  to  direct  a  verdict  for  the  defendant  in 
error  should  have  been  granted.  It  is  contended,  however,  if  there  was 
error  in  refusing  said  special  charge,  it  was  invited  by  the  defendant  in 
error  by  its  request  to  give  certain  other  special  charges  which  it  re- 
quested to  be  submitted,  leaWng  the  question  of  assumed  risk  to  the 
jury  as  a  question  of  fact. 

The  record  shows  that  the  written  request  for  a  peremptory  instruction 
in  favor  of  the  defendant  in  error  was  made  and  refused  by  the  court 
before  the  special  charges  were  requested  which  it  is  claimed  invited  the 
error  of  submitting  the  question  of  assumed  risk  to  the  jury.  But  it 
is  contended  that  as  the  requested  instruction  for  a  peremptory  charge 
favorable  to  the  defendant  in  error  was  couched  in  general  terms,  and 
did  not  indicate  to  the  trial  court  that  it  was  intended  to  be  considered 
upon  the  issue  of  assumed  risk,  there  was  room  for  the  trial  judge  in 
passing  upon  it  not  to  take  into  account  the  question  of  assumed  risk, 
but  to  have  only  taken  into  account  the  question  of  contributor}^  negli- 
gence, and  the  other  issues  in  the  case.     We  do  not  think  this  conten- 
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tion  should  be  sustained.  When  the  charge  directing  a  verdict  for  the 
defendant  in  error  was  requested,  it  necessarily  brought  into  review  by 
the  trial  court  every  issue  upon  which  such  a  charge  should  be  given, 
including  the  issue  of  assumed  risk.  Under  such  a  charge  it  was  the 
duty  of  the  trial  court  to  scrutinize  each  issue  involved  in  the  case,  and 
to  give  the  charge  if  the  proof  on  any  of  the  issues  entitled  the  de- 
fendant in  error,  as  a  matter  of  law,  to  a  verdict.  The  court,  then, 
in  passing  upon  the  charge  necessarily  did  consider  the  question  of 
assumed  risk,  and  refused  to  direct  a  verdict  in  favor  of  the  defendant 
in  error  on  said  issue.  The  trial  court,  therefore,  having  fully  deter- 
mined not  to  direct  a  verdict  in  favor  of  the  defendant  in  error  on  the 
issue  of  assumed  risk,  and  to  leave  that  issue  to  the  jury,  the  defendant 
in  error  would  not  be  held  to  have  invited,  and  thereby  to  have  induced, 
the  error  of  submitting  the  issue  to  the  jury  by  requesting  special 
charges  on  the  issue,  in  an  attempt  to  have  the  issue  correctly  sub- 
mitted. Invited  error  rests  upon  the  doctrine  of  estoppel.  One  will 
not  be  permitted  to  induce  the  trial  court  to  adopt  and  pursue  a  cer- 
tain course  of  action  in  the  trial,  and  after  the  court  has  done  so,  to 
then  complain  that  the  court  committed  error  thereby.  But  it  is  con- 
clusively shown  here  that  the  defendant  in  error  in  its  special  charges 
did  not  induce  the  trial  court  to  submit  to  the  jury  the  issue  of  assumed 
risk.  The  trial  court  had  fully  determined  to  do  this  before  the  special 
charges  were  requested,  as  shown  by  his  refusal  to  direct  a  verdict  for 
the  defendant  in  error. 

We  think  the  plaintiff  in  error  assumed  the  risk  of  injury,  and  that 
the  judgment  of  the  District  Court  should  be  reversed  and  rendered  in 
favor  of  the  defendant  in  error.  This  being  the  judgment  rendered 
by  the  Court  of  Civil  Appeals,  it  is  in  all  things  aflBrmed. 

Affirmed. 


W.  T.  Waggoner  v.  Mrs.  C.  E.  Rogers. 

No.  2466.    Decided  March  21,  1917. 

1. — Limitation — ^Motion  to  Correct  Judgpnent. 

A  motion  to  correct  a  clerical  error  in  the  entry  of  a  judgment  is  not  an 
"action"  within  the  meaning  of  article  6690,  Revised  Statutes,  barring  such 
proceedings  by  limitation  unless  brought  within  four  years.     (P.  330.) 

2. — Same — Case  Stated. 

In  a  suit  for  recovery  of  land  properly  described  as  "fractional  section 
No.  2,"  etc.,  the  court's  docket  noted  "Judgment  for  plaintiff  as  prayed  for." 
The  judgment,  by  mistake  of  the  clerk  in  its  entry,  described  the  land  recov- 
ered as  section  "92"  instead  of  "2."  Held  that  the  error  could  be  corrected 
on  motion,  though  filed  more  than  four  years  after  entry  of  the  judgment. 
(Pp.  330,  331.) 

8. — Cases  Discussed,  Etc. 

Coleman  v.  Zapp,  106  Texas,  491,  followed.  De  Camp  v.  Bates,  37  S.  W., 
644;  and  Missouri  Pac.  Ry.  Co.  v.  Haynes,  82  Texas,  448,  distinguished  as  in- 
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volving  correction  of  the  judgment   awarded   by  the  court,  instead  of  tf  mere 
clerical  error  in  the  entry  of  the  judgment  pronounced.     (Pp.  330,  331.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Wichita  County. 

Waggoner's  motion  to  correct  the  entry  of  a  judgment  against  Rogers 
made  more  than  four  years  before  was  granted  by  the  trial  court.  De- 
fendant appealed,  and  on  the  judgment  being  reversed  and  rendered 
Waggoner  obtained  writ  of  error. 

James  T,  Montgomery  and  Stephens  &  Miller,  for  plaintiff  in  error. — 
The  proceeding  in  the  court  below  is  not  an  '^action,"  but  a  motion  in 
a  pendiiig  suit.  Words  and  Phrases,  vol.  1,  pp.  128-140;  Words  and 
Phrases,  vol.  5,  pp.  4609-4612. 

The  case  of  W.  T.  Waggoner  v.  Mrs.  C.  E.  Rogers,  No.  3607,  in  the 
District  Court  of  Wichita  County,  Texas,  was  not  finally  disposed  of 
in  said  court  until  the  judgment  actually  rendered  by  the  court  was 
correctly  entered  upon  the  minutes,  and  until  said  judgment  actually 
rendered  by  the  court  was  so  correctly  entered  without  mistake  upon 
the  minutes  of  the  court  the  cause  was  still  pending  in  said  court. 
Coleman  v.  Zapp,  105  Texas,  491;  Partridge  v.  Wooton,  137  S.  W., 
412-414;  Mi  Palmo  v.  Slayden  &  Co.,  100  Texas,  16;  Bassett  v.  Mills, 
89  Texas,  162;  Henry  v.  Boulter,  26  Texas  Civ.  App.,  387,  63  S.  W., 
1056;  Mills  v.  Paul,  30  S.  W.,  242. 

There  is  no  period  of  limitation  which  bars  the  right  of  the  court 
to  have  the  entry  of  the  judgment  upon  the  minutes  amended  so  as  to 
correctly  show  the  judgment  actually  rendered  by  the  court.  Coleman 
V.  Zappii  105  Texas,  491;  Rev.  Stats,  of  Texas  of  1895,  arts.  1356,  1357; 
Partridge  v.  Wooton,*137  S.  W.,  412-414;  Ramsey  v.  McCauley,  9  Texas, 
106;  Russell  v.  Miller,  40  Texas,  494. 

TF.  T.  Perkins,  M.  M,  EanJdns,  and  Fred  W,  Householder,  for  de- 
fendant in  error. — A  motion  to  correct  a  judgment  is  an  action  within 
the  meaning  of  article  3358  of  the  Revised  Statutes  of  1895,  fixing  a 
period  of  four  years  limitation  to  all  such  actions.  Rev.  Stats,  of- 1895, 
art.  3358;  Banks  v.  Brown,  12  Tenn.  (4  Yerg.),  198-199;  Pomroy  v. 
Cates,  81  Me.,  377;  People  v.  Colbum  (N.  Y.),  20  How.  Prac,  378- 
380;  Berry  v.  Berry,  147  Ind.,  176. 

The  four  years  statute  of  limitation  as  set  out  in  article  3358,  Revised 
Statutes  of  1895,  applies  to  this  action,  and  a  motion  to  correct  judg- 
ment filed  in  this  case  on  May  26,  1911,  was,  therefore,  barred.  Rev. 
Stats,  of  1895,  art.  3358 ;  Phelan  v.  Wiley  &  Botson,  2  Wilson  App.  Civ. 
Cases,  sec.  735;  DeCamp  v.  Bates,  37  S.  W.,  644;  McLane  v.  San  Antonb 
National  Bank,  6S  S.  W.,  63 ;  Mounger  v.  Daugherty,  138  S.  W.,  1070. 

Mb.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 
W.  T.  Waggoner  was  the  plaintiff  in  an  action  of  trespass  to  try 
title  against  Mrs.  C.  E.  Rogers  in  the  District  Court  of  Wichita  County. 
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The  land  sued  for  as  described  in  his  petition  was  ^^f pactional  section 
No.  2  by  virtue  of  certificate  5196,  granted  to  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,"  containing  300  acres  of  land  situated 
partly  in  Wichita  County  and  partly  in  Wilbarger  County.  Judgment 
for  the  land  was  rendered  in  Waggoner^s  favor  on  January  31,  1907, 
the  entry  upon  the  court's  docket  being,  "Judgment  for  plaintiff  as 
prayed  for."  The  judgment  as  entered  upon  the  minutes  decreed  the 
recovery  for  the  plaintiff,  and  described  the  land  as  in  the  petition, 
except  the  section  number  was  given  as  "92"  instead  of  "2." 

On  May  26,  1911,  Waggoner  filed  his  motion  in  the  case  for  the 
proper  correction  of  the  judgment  as  recorded  in  the  minutes,  alleging 
that  the  mistake  in  the  recital  of  the  section  number  was  madfe  by  the 
clerk  in  entering  the  judgment.  The  motion  was  resisted  for  Mrs. 
Rogers  by  her  guardian,  upon  the  ground  that  the  proceeding  amounted 
to  an  "action"  within  the  meaning  of  the  four  years  statute  of  lim- 
itation (art.  5690).  and  was  accordingly  barred.  The  District  Court 
granted  the  motion  and  corrected  the  judgment  record.  The  Court  of 
Civil  Appeals  for  the  Second  District  reversed  the  judgment,  sustaining 
the  contention  as  to  limitation,  its  decision  having  been  rendered  before 
the  decision  bv  this  court  of  Coleman  v.  Zapp,  105  Texas,  491,  151 
S.  W.,  1040. 

The  question  presented  was  determined  in  Coleman  v.  Zapp,  and 
the  case  is,  therefore,  ruled  by  that  decision.  We  there  held  that  a 
proceeding  which  has  for  its  purpose  only  the  correction  of  the  judg- 
nnent  record  so  as  to  make  it  speak  the  truth  and  accord  with  the 
judgment  rendered,  is  not  an  "action"  within  the  meaning  of  article 
5690,  and  is,  therefore,  not  affected  by  the  bar  of  limitation  imposed 
by  that  statute.  We  make  the  following  quotation  from  that  opinion, 
where  DeC^amp  v.  Bates,  decided  by  the  Court  of  Civil  Appeals  for 
the  Fifth  District  and  apparently  the  authority  relied  upon  by  the 
Court  of  Civil  Appeals  in  the  present  case,  was  distinguished: 

"It  should  also  be  noted  that  this  proceeding  did  not  have  for  its 
purpose  the  correction  or  amendment  of  the  judgment  rendered  by  the 
court  as  distinguished  from  the  entry  of  the  judgment  upon  the  minutes. 
It  sought  only  to  amend  the  entr}',  nunc  pro  tunc,  so  as  to  include  that 
which  was  omitted  and  thereby  afford  a  faithful  record  of  the  whole 
judgment.  In  other  words,  it  did  not  seek  the  amendment  or  cor- 
rection of  a  judicial  mistake  as  distinguished  from  a  clerical  mistake 
or  omission.  It  is  clearly  distinguishable,  therefore,  from  the  cases  of 
DeCamp  v.  Bates,  37  S.  W.,  644,  in  which  a  writ  of  error  was  refused 
by  this  court  and  which  is  now  invoked  by  the  plaintiff  in  error;  Mis- 
souri Pac.  Ry.  Co.  v.  Ilaynes,  82  Texas,  448,  and  others  which  involved 
the  correction,  not  of  the  entry  of  a  judgment,  but  what  was  charged 
to  have  been  a  mistake  in  its  rendition.  In  DeCamp  v.  Bates  the  judg- 
ment as  rendered  was  against  a  partnership.  It  was  so  entered  witli- 
out  running  also  against  the  individual  members  of  the  partnership. 
Suit  was  filed  to  so  correct  it  as  to  include  a  judgment  against  them 
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individually.  The  trial  court  refused  the  relief,  because,  among  other 
reasons,  the  evidence  was  not  suflBcient  to  show  that  the  judgment  as 
entered  was  not  the  judgment  actually  rendered.  The  case  in  effect 
was  that  as  the  judgment,  not  only  as  entered  but  as  rendered,  was  not 
against  the  individual  members  of  the  partnership  as  it  was  claimed 
it  should  have  been,  the  court  was  asked  to  correct  the  judgment  so  as 
to  so  render  it.  An  amended  rendition  of  the  judgment  was  really  the 
relief  sought,  which  is  distinctly  different  in  its  nature  from  an  effort 
only  to  have  accurately  entered  what  had  been  correctly  rendered. 

^In  Bailway  Co.  v.  Haynes,  the  trial  judge,  in  his  computation  of 
the  damages  he  intended  to  award  the  plaintiffs,  omitted  a  certain 
amount  through  oversight,  and  accordingly  rendered  judgment  for  a 
mistaken  amount.  The  mistake  consisted  in  the  rendition  of  the  judg- 
ment; it  was  a  judicial  mistake,  not  a  clerical  one,  and  was  properly 
held  as  not  subject  to  correction  by  the  trial  court  on  mere  motion  after 
adjournment  of  the  term. 

"These  two  cases  well  illustrate  the  distinction  which  lies  clearly 
defined  between  a  suit  to  correct  a  judgment  because  of  a  mistake  of 
the  court  in  its  rendition,  whereby  an  improper  judgment  is  rendered 
but  its  entry  is  in  accordance  with  the  rendition,  and  a  proceeding  to 
correct  or  supply  the  minutes  of  the  court  so  as  to  have  them  truly 
recite  the  judgment  actually  rendered.  To  correct  in  the  trial  court, 
after  adjournment  of  the  term,  a  judgment  as  rendered,  an  independent 
action  is  necessary  as  its  jurisdiction  of  the  case  is  at  an  end.  In  the 
latter  instance  the  court  may,  at  a  subsequent  term,  of  its  own  motion 
or  upon  the  application  of  parties,  order  the  proper  entry  because  the 
inherent  power  that  it  possesses  as  a  court  over  its  own  records,  endures 
for  the  sake  of  their  verity.^' 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  the  judg- 
ment of  the  District  Court  is  affirmed. 

Reversed  and  judgment  of  District  Court  ajjvrmed. 


W.  A.  Morgan  &  Brothers  et  al.  v.    Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas. 

No.  2463.     Decided  March  28.  1917. 

1. — ^Negligence— Discovered  Peril. 

The  doctrine  of  discovered  peril  defeats  the  defense  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff  only  when  the  danger  arising  therefrom  is 
imminent,  is  actually  discovered  by  defendant,  and  may  be  arrested  by  means 
at  the  latter's  command.  It  is  analogous  in  principle  to  an  intentional  wrong, 
which  creates  liability  though  the  injured  person  was  negligent,  and  applies 
where  the  infliction  of  the  injury  without  effort  to  prevent  it  has  either  all 
the  character  of  an  intentional  wrong  or  of  such  recklessness  as  to  amount  to 
the  same  thing.     (P.  334.) 

2. — Same — Injury  of  Property. 

The  doctrine  of  discovered  peril  applies  to  cases  of  injury  to  property  as 
well  as  to  those  of  injuries  to  the  person.     (P.  334.) 
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8. — Same— Railway  Fire — Exx>o8ed  Cotton. 

Liability  by  reason  of  discovered  peril  where  plaintiff  himself  was  negligent 
does  not  apply  to  the  case  of  cotton  burned  by  sparks  from  a  passing  engine, 
where  the  property  was  negligently  left  exposed  by  the  owner,  without  covering 
or  protection,  in  proximity  to  the  track  on  which  switching  of  cars  by  engines 
was  custxmiary,  though  its  situation  was  known  to  those  operating  the  engine 
setting  out  the  fire.  The  defendant  was  unaer  no  duty  to  take  greater  care  for 
its  safety  than  was  the  owner.  Martin,  Wise  A  Fitzhugh  ▼.  Texas  A  P.  Ry.  Co., 
87  Texas,  117,  followed.     (Pp.  334-336.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Fayette  County. 

Morgan  &  Bros,  sued  the  railway  company  for  loss  of  cotton  by  fire 
and  recovered  judgment.  This,  on  defendant's  appeal,  was  reversed  and 
rendered  in  its  favor,  whereupon  Morgan  &  Bros,  obtained  writ  of  error. 

Brown  dc  Lane,  J,  B.  Robertson,  N,  A,  Rector,  Wm,  Thompson, 
Oeorge  8.  Wright,  Thompson,  Knight,  Baker  &  Harris,  and  C.  D. 
Krause,  for  plaintiffs  in  error. — ^Where  the  evidence  shows  that  cotton 
is  located  upon  a  compress  platform  near  to  the  right  of  way  of  a  rail- 
way company,  that  such  cotton  is  in  a  position  of  safety  if  the  railroad's 
locomotives  are  handled  with  ordinary  care,  but  in  a  position  of  immi- 
nent danger  if  such  locomotives  are  carelessly  handled,  that  the  employees 
in  charge  of  the  engines  knew  of  such  condition  and  recklessly  and 
carelessly  handled  such  engines  so  as  to  cause  the  fire  which  destroyed 
the  cotton,  the  issue  of  discovered  peril  is  a  proper  one.  Furst,  Edwards 
&  Co.  V.  Railway  Co.,  146  S.  W.,  1031 ;  Morgan  &  Bros.  v.  Railway  Co., 
50  Texas  Civ.  App.,  420,  110  S.  W.,  986;  Edwards  v.  Campbell,  12 
Texas  Civ.  App.,  236,  33  S.  W.,  761;  Houston  &  T.  C.  Ry.  Co.  v. 
Rippetoe,  64  S.  W.,  1017. 

Discovered  peril  applies  to  animals.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Talbert,  100  Texas,  483 ;  Texas  &  P.  Ry.  Co.  v.  Com,  102  Texas,  194 
(stock) ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Balkam,  20  S.  W.,  860  (stock) ; 
Austin  &  N.  W.  Ry.  Co.  v.  Saunders,  26  S.  W.,  128  (stock) ;  St.  Louis 
Ry.  Co.  V.  Droddy,  114  S.  W.,  902  (stock) ;  San  Antonio  &  A.  P.  Ry. 
Co.  V.  Harris,  79  S.  W.,  841  (horse) ;  St.  Louis  &  A.  T.  Ry.  Co.  v. 
Hanks,  78  Texas,  300 .  (dog) ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lankford, 
9  Texas  Civ.  App.,  593,  29  S.  W.,  933  (man  and  team);  Houston  & 
T.  C.  Ry.  Co.  V.  Rippetoe  (Civ.  App.),  64  S.  W.,  1017  (wagon  and 
team) ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Templeton,  175  S.  W.,  504 
(wagon  and  team) ;  33  Cyc,  p.  1224. 

Applies  to  inaminate  property.  Edwards  v.  Campbell,  12  Texas  Civ. 
App.,  236,  33  S.  W.,  763  (cotton) ;  Morgan  &  Bros.  v.  Missouri,  K.  &  T. 
Ry.  Co.,  110  S.  W.,  978  (cotton);  Furst-Edwards  &  Co.  v.  St.  Louis 
S.  W.  Ry.  Co.,  146  S.  W.,  1024;  Southern  Pac.  Ry.  Co.  v.  Walker,  171 
S.  W.,  264  (automobile);  Chesapeake  &  N.  Ry.  v.  Crews  (Tenn.), 
99  S.  W.,  368  (threshing  machine)  ;  Nicol  v.  Oregan  &  W.  R.  &  Nav. 
Co.  (Wash.),  128  Pac,  628  (automobile) ;  St.  Louis  &  S.  F.  R.  Co.  v. 
Model  Laundry  (Okla.),  141  Pac,  970   (automobile);  Great  Western 


Digitized  by  VjOOQIC 


1917,']    Morgan  &  Bros.  v.  M.,  K.  &  T.  Ey.  Co.  op  Texas.         333 

Ry.  Co.  v.  Drorbaugh  (Colo.),  134  Pac,  168  (wagon);  Hoffman  v. 
Union  Ferry  Co.,  47  N.  Y.,  176,  68  N.  Y.,  389 ;  McMahon  v.  Brooklyn 
&  N.  Y.  Ferry  Co.,  41  N.  Y.  Sup.,  1026;  Silliman  v.  Lewis,  49  K  Y., 
383;  Wright  v.  Brown  (Ind.),  58  Am.  Dee.,  622  (ship) ;  Tuff  v.  War- 
man,  5  Com.  Bench  (N.  S.),  573;  Eadley  v.  London  &  Northwestern 
Ry.  (Eng.),  1  App.  Cases,  754  (bridge);  H.  M.  S.  S.  Co.  v.  Pareil 
(Eng.,  1900),  Prob.  267;  Keyzer,  Irvine  &  Co.  v.  Carros  Co.  (1884), 
9  App.  Cases,  873 ;  Shearman  &  Redfield  on  Negligence,  6th  ed.,  vol.  1, 
sec.  100;  Beach  on  Contributory  Negligence,  3d  ed.,  sec.  54,  p.  89; 
Thompson  on  Negligence,  vol.  1,  sec.  238;  Jaggard  on  Torts,  vol.  2, 
p.  975  (w) ;  Peck^s  Doctrine  of  Proximate  Cause,  p.  168. 

Alex,  8.  Coke,  A,  H,  McKnight,  Lane,  Walters  &  Storey,  Chas.  C, 
Huff,  Wm.  A,  Vinson,  and  Paul  Kayser,  for  defendant  in  error. — The 
charges  complained  of  are  erroneous,  in  that  the  practical  effect  thereof 
is  to  eliminate  from  the  case  entirely  the  question  of  plaintiffs'  con- 
tributory negligence,  and  to  make  the  defendant  liable,  if  it  discovered 
the  dangerous  situation  of  the  cotton,  however  negligent  the  plaintiffs 
may  have  been  in  placing  it  in  such  situation,  or  leaving  it  there  un- 
protected, and  without  regard  to  the  length  of  time  it  was  placed  and 
left  in  such  exposed  condition.  Martin  v.  Texas  &  P.  Ry.  Co.,  87  Texas, 
117,  26  S.  W.,  1052;  Paris,  etc.,  Ry.  Co.  v.  Nesbitt,  11  Texas  Civ.  App., 
608,  33  S.  W.,  280;  Bennett  v.  Missouri,  K.  &  T.  Ry.  Co.,  11  Texas  Civ. 
App.,  423,  32  S.  W.,  834;  St.  Louis  S.  W.  Ry.  Co.  v.  Avey,  107  Texas, 
366,  179  S.  W.,  860;  Railway  Co.  v.  Levi,  59  Texas,  674. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  suit  was  one  for  damages  for  the  destruction  of  certain  cotton 
belonging  to  the  plaintiffs  in  error,  Morgan  &  Bros.,  by  fire  charged  to 
have  been  caused  by  sparks  from  an  engine  operated  by  the  defendant 
in  error. 

This  is  the  second  appeal  of  the  case.  The  first  trial  resulted  favor- 
ably for  the  defendant.  On  the  appeal,  the  Court  of  Civil  Appeals 
for  the  First  District,  while  disapproving  the  form  of  the  special  charge 
of  the  plaintiffs  which  requested  its  submission,  held  that  the  issue  of 
discovered  peril  was  presented.  110  S.  W.,  978.  On  the  second  trial, 
it  was  charged  upon  in  evident  obedience  to  this  holding,  being  presented 
in  three  distinct  parts  of  the  general  charge  and  once  in  a  special  charge 
requested  by  the  plaintiffs.  The  defendant  having  been  cast  at  that 
trial,  on  its  appeal  it  was  held  by  the  Court  of  Civil  Appeals  for  the 
Fourth  District,  following  Martin,  Wise  &  Fitzhugh  v.  Texas  &  P.  Ry. 
Co.,  87  Texas,  117,  26  S.  W.,  1052,  that  the  issue  should  not  have  been 
submitted.     146  S.  W.,  337. 

We  granted  the  plaintiffs^  petition  for  writ  of  error  for  the  purpose 
of  settling  the  conflict  of  decision. 

It  is  unnecessary  to  enter  upon  an  extended  examination  of  the  ab- 
stract question  of  whether  the  doctrine  of  discovered  peril  applies  to 
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the  injury  or  destruction  of  inanimate  property,  to  which  an  elaborate 
and  able  written  argument  by  counsel  for  the  plaintiffs  in  error  is 
largely  devoted.  With  us,  the  doctrine  defeats  contributory  negligence 
on  the  part  of  the  plaintiff  only  when  the  danger  arising  therefrom  is 
imminent,  is  actually  discovered  by  the  defendant,  and  may  be  averted 
by  the  means  at  the  latter's  command.  Texas  &  P.  Ry.  Co.  v.  Breadow, 
90  Texas,  26,  36  S.  W.,  410.  When  this  is  recalled,  the  rule  of  public 
policy  which  declines,  under  such  circumstances,  to  legalize  the  de- 
struction of  human  life,  likewise  makes  culpable  the  similar  destruction 
of  property. 

Contributory  negligence  is  never  a  defense  to  an  intentional  wrong. 
When  one  knows  that  his  act  will  inflict  an  injury  because  of  a  dis- 
covered and  immediate  danger  produced  by  another's  negligence,  which 
it  is  fully  within  his  power  to  avert,  his  infliction  of  the  injury,  with- 
out effort  to  prevent  it,  has  either  all  the  character  of  an  intentional 
wrong,  or  else  is  one  of  such  recklessness  as  to  amount  to  the  same  thing. 
In  applying  the  principle  which  holds  such  a  wrongdoer  to  account, 
there  is  no  sound  reason  for  making  a  distinction  between  injury  to 
persons  and  injury  to  things.  While  the  wrong  differs  in  degree,  an 
intentional  destruction  of  property  is  in  law  no  more  to  be  countenanced 
than  is  an  intentional  destruction  of  life.  It  is  in  the  nature  of  the 
wrong,  not  its  extent,  that  the  rule  is  grounded,  as  is  true  of  every  just 
principle  of  the  law  which  grants  redress  for  wrongful  action  as  a  means 
of  enforcing  consideration  for  the  rights  of  others. 

The  leading  case  upon  the  subject,  the  source  of  the  doctrine,  con- 
cerned, not  the  loss  of  human  life,  but  an  injury  to  a  donkey.  Davies 
V.  Mann,  10  M.  &  W.,  545.  It  was  recognized  in  McDonald  v.  Inter- 
national &  G.  N.  Ry.  Co.,  86  Texas,  1,  22  S.  W.,  939,  40  Am.  St.,  803, 
as  a  correct  decision.  This  court  has  never  declared  that  the  rule  is 
limited  simply  to  injuries  to  persons.  It  has,  on  the  contrary,  in 
proper  cases  applied  it  in  no  uncertain  manner  to  injuries  to  property. 
St.  Louis,  Ark.  &  Tex.  Ry.  Co.  v.  Hauks,  78  Texas,  300;  Missouri,  K  & 
T.  Ry.  Co.  of  Tex.  v.  Tolbert,  100  Texas,  483. 

While  this  is  true,  it  has  been  distinctly  ruled  by  this  court  that  the 
doctrine  has  no  application  to  a  case  like  the  present  one, — not  because 
the  injury  was  to  property,  but  because  the  facts  do  not  bring  it  within 
the  class  to  which  the  doctrine  properly  relates.  Martin,  Wise  &  Fitz- 
hugh  V.  Texas  &  P.  Ry.  Co.,  87  Texas,  117,  26  S.  W.,  1052.  There 
cotton,  uncovered  and  exposed  to  engine  sparks,  was  stored  on  a  com- 
press platform  in  proximity  to  the  track  of  the  railway  company,  in 
full  view  of  the  engineer  operating  the  engine.  It  was  ignited  by 
sparks  from  the  engine,  due  to  its  having  a  defective  spark  arrester 
and  its  reckless  operation.  The  trial  court  charged  the  jury,  in  sub- 
stance, that  if  those  in  charge  of  the  cotton  for  the  plaintiffs  thus  stored 
the  cotton,  and  their  leaving  it  so  Tjpcovered  amounted  to  negligence, 
and  was  a  proximate  cause  of  its  destruction,  the  plaintiffs  could  not 
recover,  '^no  matter  how  negligent  the  defendant  may  have  been.^^    The 


Digitized  by  VjOOQIC 


1917.]    Morgan  &  Bros.  v.  M.,  K.  &  T.  Ey.  Co.  of  Texas.         335 

verdict  was  for  the  defendant.  The  judgment  was  reversed  by  the 
Court  of  Civil  Appeals  for  the  Fifth  District  for  the  reason,  as  is  dis- 
closed by  the  unpublished  opinion  of  Justice  Finley,  that  this  charge 
ignored  the  doctrine  of  discovered  peril.  The  case  came  before  this 
court  on  certified  questions.  The  following,  among  others,  was  a  ques- 
tion submitted  by  the  Court  of  Civil  Appeals,  obviously  because  of  its 
view  of  the  charge  as  related  to  this  subject: 

"If  the  railway  company  knew  of  the  situation  of  the  cotton,  and  by 
the  exercise  of  ordinary  care  could  have  avoided  setting  fire  to  it  and 
destroying  it,  would  the  fact  that  it  was  negligence  on  the  part  of  the 
compress  company  to  place  the  cotton  in  that  position,  uncovered,  per- 
mit a  recovery  against  the  railway  company?^* 

The  question  was  answered  by  Chief  Justice  Stayton  in  this  forcible 
manner : 

"To  hold  that  the  knowledge  of  the  railway  company  of  the  situation 
of  the  cotton  would  fix  liability  on  it,  if  its  employees  failed  to  use 
ordinary  care  for  its  protection,  although  the  compress  company,  the 
representative  of  plaintiffs,  knew  the  same  fact,  and  also  failed  to  use 
ordinary  care  in  view  of  the  surroundings,  would  be,  in  effect,  to  hold 
that  the  railway  company  was  under  obligations  to  use  greater  care  for 
protection  of  the  cotton  against  fire  than  were  its  owners. 

"Such  is  not  the  law.  The  compress  company  probably  thought  the 
cotton  safe  at  such  a  distance  from  the  railway,  even  though  uncovered ; 
and  if  the  railway  company  knew  that  such  was  its  condition,  might 
'  it  not  rely  upon  the  judgment  of  those  to  tvhose  care  plaintiffs  had 
entrusted  it?  If  the  railway  company  should  have  apprehended  danger, 
and,  therefore,  have  used  greater  care,  what  was  the  duty  of  the  plaintiffs 
under  the  circumstances?" 

In  immediate  connection,  this  was  said : 

"There  is,  however,  a  class  of  cases  in  which,  although  one  person 
has  been  negligent,  it  becomes  the  duty  of  another  to  avoid  inflicting 
injury  upon  him  after  discovering  his  danger,  if  this  can  be  done  by 
the  exercise  of  such  care  as  is  then  practicable,  and  failure  in  such  cases 
will  fix  liability.  This  class  of  cases  embraces  those  in  which  exposure 
to  danger  is  known  and  imminent, 

"Such  cases  have  been  often  considered  by  this  court.  Eailway  v. 
Symkins,  54  Texas,  615;  Railway  v.  Richards,  59  Texas,  377;  Rail- 
way V.  Evans,  71  Texas,  369;  Railway  v.  Weisen,  65  Texas,  477;  Ar- 
tusy  V.  Railway,  73  Texas,  19^5 ;  McDonald  v.  Railway,  22  S.  W.,  944. 

"The  facts  on  which  the  questions  certified  are  predicated  do  not, 
however,  bring  this  case  within  that  class  of  cases,  and  the  ordinary 
rule  in  reference  to  the  effect  of  contributory  negligence  must  be  applied.'^ 

The  engineer  knew  in  that  case  of  the  possibility  of  sparks  from  the 
engine  setting  fire  to  the  cotton.  But  it  is  also  clear  that  he  could  not 
know  and  did  not  know  that  such  would  be  the  result.  It  was,  there- 
fore, held  that  the  defendant  could  rely  upon  the  care  taken  for  the 
cotton's  safety  by  those  in  charge  of  it.     It  was  a  possible  danger,  of 
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which  the  agents  of  the  plaintiffs  were  equally  aware;  but  it  was  not 
a  danger  known  to  be  immediate.  It  was  a  passive  danger,  not  an  im- 
minent one.  It  was  for  this  reason,  plainly,  that  it  was  emphasized 
by  the  court  that  the  class  of  cases  to  which  the  doctrine  of  discovered 
peril  relates  are  those  in  which  exposure  to  danger  is  *Tmown  and  im- 
minent," and  held  that  the  case  before  it  was  not  within  that  class. 

This  view  is  forcibly  stated  by  Chief  Justice  Key  in  his  dissenting 
opinion  in  Furst-Edwards  &  Co.  v.  Railway  Co.,  146  S.  W.,  10^1,  as 
follows : 

^^ut,  if  the  doctrine  of  discovered  peril  should  be  extended  so  as  to 
include  inanimate  properi;y,  I  do  not  believe  the  facts  of  this  case 
disclose  such  known  and  imminent  peril  as  would  render  that  doctrine 
applicable.  In  most  of  the  cases  in  which  that  doctrine  has  been  an- 
nounced, the  injured  party  was  upon  the  railroad  track,  and  was  in- 
jured by  being  struck  by  a  passing  engine.  When  a  person  is  so  sit- 
uated, and  it  becomes  apparent  or  reasonably  probable  to  those  who  are 
operating  the  engine  that  he  will  not  get  off  the  track,  then  the  danger 
becomes  known  and  imminent,  because  it  is  absolutely  certain  that,  if 
he  remains  on  the  track  and  the  engine  strikes  him,  he  will  be  seriously 
injured.  But  there  is  no  such  certainty  that  an  engine  running  past 
a  nearby  platform  upon  which  baled  cotton  is  stored  will  set  fire  to  the 
cotton,  although  sparks  may  escape  from  the  engine;  that  result  maj 
or  may  not  happen." 

The  facts  of  the  present  case  are  in  no  essential  respect  dissimilar 
from  those  of  the  Martin  case.  Here,  the  cotton  was  stored  upon  a 
compress  platform  within  six  feet  of  a  track  of  the  railway  company. 
It  was  uncompressed  and  uncovered.  It  was  known  by  the  plaintiffs' 
agent  in  charge  of  the  cotton  that  the  engines  of  the  railway  company 
customarily  did  switching  in  the  yards  in  proximity  to  the  platform; 
that  they  used  coal  for  fuel;  and  that  there  was  danger  to  the  cotton 
if  sparks  escaped  from  them.  The  engineer  operating  the  particular 
engine  charged  with  having  emitted  the  sparks  which  it  is  claimed  set 
the  cotton  afire  knew  of  the  same  danger,  but  he  could  not  have  known 
it  any  better  than  did  the  agent  in  charge  of  the  cotton.  The  danger 
to  the  cotton  was  the  same  as  that  to  which  any  inflammable  property 
is  subject  when  voluntarily  situated  by  its  owner  so  as  to  be  necessarily 
exposed  to  sparks  from  a  passing  engine.  It  was  a  possible  danger,  but 
not  a  danger  of  that  immediate  and  impending  character  which  in  part 
supplies  the  reason  for  the  rule  of  discovered  peril.  The  case  is,  in  our 
opinion,  plainly  controlled  by  the  decision  in  Martin  v.  Railway  Co., 
supra. 

The  other  errors  in  the  general  charge  pointed  out  in  the  opinion  of 
the  Court  of  Civil  Appeals  may  not  occur  upon  another  trial.  It  is 
not  necessary  to  discuss  those  questions. 

The  Court  of  Civil  Appeals  properly  reversed  the  judgment  of  the 
trial  court.  Its  action  in  reversing  the  judgment  and  remanding  the 
cause  is  affirmed. 

Affirmed. 
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Ella  G.  Taylor  et  al.  v.  Frank  Dunn  et  al. 
Nueces  Valley  Irrigation  Company  v.  Frank  Dunn  et  al. 

No.  2464.    Decided  April  4,  1917. 

1. — Title  by  Limitation — ^Five  Year  Statute — Continuity  of  Possession. 

The  possession  by  tenants  for  live  years  which  will  give  title  by  limitation 
(Key.  Stats.,  art.  5674)  must  be  continuous,  or  if  there  were  breaks  in  the  pos- 
session the  burden  was  on  those  claiming  title  under  it  to  show  that  they  were 
only  for  a  reasonable  length  of  time.     (P.  339.) 

2. — Same — Successive  Tenants — Interval — Case  Stated. 

On  the  issue  of  title  by  five  years  adverse  possession,  the  proof  being  in 
holding  by  tenants,  the  lease  and  possession  by  one  tenant  expired  on  October  8. 
The  land  was  then  rented  to  another, — ^who  did  not  take  possession  because  of  . 
sickness, — and  remained  imoccupied  by  any  one  holding  imder  the  landlord 
until  the  29th  of  December  following,  when  it  was  taken  into  possession  by 
a  tenant  under  assignment  of  that  lease.  Held  that  there  was  an  interruption 
of  the  possession  whereby  it  failed  to  be  so  continuous  as  to  support  title  by 
limitation,  in  the  absence  of  evidence  to  show  that  the  period  of  vacancy  was 
reasonable.     (Pp.  338,  339.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Dimmit  County. 

Taylor  and  others  sued  Dunn  and  others  and  obtained  judgment.  On 
defendants'  appeal  (after  being  first  aflBrmed  [143  S.  W.,  311]  the 
judgment  was  reversed  and  rendered  for  appellant  [147  S.  W.,  287]). 
Separate  applications  for  writ  of  error  by  Taylor  and  others  and  by 
the  Nueces  VaUey  Irrigation  Company  were  both  granted  and  docketed 
as  one  case.  Opinions  on  previous  appeals  are:  Dunn  v.  Taylor,  42 
Texas  Civ.  App.,  241,  94  S.  W.,  347;  Dunn  v.  Taylor,  107  S.  W.,  957; 
Dunn  V.  Taylor,  102  Texas,  80,  113  S.  W.,  266. 

C.  L.  Bass,  A.  C.  Bullitt,  and  F.  Vcmdervaort,  for  plaintiflfs  in  error, 
cited:  Wickiser  v.  Williams,  173  S.  W.,  288;  lams  v.  Root,  22  Texas 
Civ.  App.,  413,  55  S.  W.,  411;  Beasley  v.  Howell,  117  Ala.,  499. 

N.  A.  Rector,  for  defendants  in  error,  cited:  Dunn  v.  Taylor,  102 
Texas,  80. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

These  two  cases  involve  the  same  facts  and  the  same  questions  of  law. 
They  represent  two  petitions  to  this  court  for  writs  of  error,  growing 
out  of  a  suit  in  trespass  to  try  title,  which  was  tried  in  the  District 
Court  of  Dimmit  County.     All  the  plaintiflfs  in  error  in  each  case  were 
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plaintiflFs  in  the  District  Court,  and  the  defendant  in  error,  Frank  Dunn, 
was  the  defendant  in  said  court,  and  J.  V.  Tackaberry  was  intervenor. 
The  question  upon  which  each  case  turns  is,  whether  the  plaintiffs  in 
error  had  title  under  the  five  years  statutes  of  limitation  to  640  acres 
of  land  situated  in  Dimmit  County.  The  trial  was  by  jury.  The  ver- 
dict rendered  by  the  jury  was  in  favor  of  the  plaintiffs  in  error,  and 
was  in  the  following  language : 

^^e,  the  jury,  find  from  the  evidence  in  this  case  that  the  parties 
Ella  6.  Taylor  and  husband,  J.  S.  Taylor,  and  all  parties  holding  land 
under  said  Ella  G.  Taylor  and  husband,  J.  S.  Taylor,  as  far  as  their 
interests  may  concern,  as  follows:  Ella  6.  Taylor  and  her  husband, 
J.  S.  Taylor,  203^  acres;  M.  A.  Haas,  26^  acres;  C.  L.  Bass,  10  acres; 
Max  Deutz,  110  acres;  Nueces  Valley  Irrigation  Company,  250  acres; 
J.  L.  Zachary,  20  acres;  H.  C.  Lane,  trustee,  20  acres;  of  said  land 
have  had  peaceable  and  adverse  possession  by  limitation  for  a  period  of 
five  years,  commencing  January  1,  1893,  and  ending  July  24,  1901, 
and  we  find  our  verdict  in  their  favor  accordingly/^ 

Appeal  was  taken  to  the  Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict, where  the  judgment  of  the  District  Court  was  affirmed,  but  upon 
motion  for  rehearing  the  case  was  reversed  and  remanded,  and  later, 
upon  a  subsequent  motion  for  rehearing,  the  judgment  of  the  District 
Court  was  reversed  and  rendered  in  favor  of  Frank  Dunn  et  al.,  de- 
fendants in  error,  who  were  appellants  in  the  Court  of  Civil  Appeals. 
A  petition  for  writ  of  error  was  filed  in  this  court  by  the  Nueces  Valley 
Irrigation  Company,  and  also  a  petition  for  writ  of  error  was  filed  in 
this  court  by  Ella  6.  Taylor  et  al.  Both  were  granted.  They  will  be 
treated  in  this  opinion  as  one.  The  case  has  been  before  the  Court  of 
Civil  Appeals  twice  prior  to  this  appeal.  42  Texas  Civ.  App.,  241,  94 
S.  W.,  347,  107  S.  W.,  957.  This  case  has  also  been  once  before  pre- 
sented to  this  court,  and  very  carefully  considered  in  an  opinion  by 
Mr.  Justice  Williams,  102  Texas,  80,  113  S.  W.,  265.  The  opinion  of 
the  Court  of .  Civil  Appeals  treating  the  case  on  the  last  appeal  is 
reported  in  143  S.  W.,  311.  The  questions  presented  have  been  care- 
fully considered,  upon  other  appeals,  rendering  it  unnecessary  to  dis- 
cuss at  length  any  of  them  here. 

The  Court  of  Civil  Appeals  properly  held  the  legal  title  to  be  in 
J.  V.  Tackaberry,  one  of  the  defendants  in  error,  who  had  purchased 
the  land  in  question  from  Frank  Dunn  after  the  pendency  of  the  present 
suit,  and  prior  to  its  trial.  Tackaberry  was  intervenor,  relying  upon 
title  from  Dunn.  But  the  court  further  charged  that  the  plaintiffs  in 
error  would  be  entitled  to  recover  the  tract  of  land  sued  for  if  they 
had  held  peaceable  and  adverse  possession  of  it  under  recorded  deeds 
for  five  years,  and  upon  this  question  the  plaintiffs  in  error  prevailed 
in  the  trial  court.  The  Court  of  Civil  Appeals,  however,  reversed  and 
rendered  the  judgment  of  the  trial  court,  holding  that  there  was  a  break 
in  the  possession  of  the  plaintiffs  in  error  and  other  parties  who  were 
plaintiffs  in  the  District  Court  between  the  dates  of  October  8,  1897, 
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and  December  29,  1897,  being  nearly  three  months  during  which  there 
was  no  possession  by  the  tenant.     Their  holding  was  as  follows: 

^The  testimony  does  not  sustain  the  verdict.  It  shows  that  there 
was  adverse  possession  by  tenant  of  the  San  Antonio  National  Bank 
commencing  with  Presnall  and  Blocker,  who  left  the  land  in  the  fall 
of  1894.  Ed  English,  according  to  the  testimony  of  Sam  English, 
went  into  possession  in  the  fall  of  1894,  and  Ed  English  testified  he 
remained  in  possession  as  lessee  for  a  year,  or  until  the  fall  of  the 
following  year.  This  would  make  it  the  fall  of  1895.  Then  it  was 
leased  to  Cavender  in  October,  1895,  and  he  had  possession  until  October 
8,  1897,  when  a  lease  was  made  to  one  Howell,  who,  however,  did  not 
go  into  possession  at  all,  and  on  December  29,  1897,  he,  by  consent  of 
the  agent  of  the  bank,  transferred  his  lease  to  A.  Eardley. 

'Trom  this  evidence  it  may  have  been  found  that  from  January  1, 
1893,  to  October  8,  1893,  there  was  possession  for  four  years  and  nine 
months,  which  was  insufficient  to  satisfy  the  five  years  statute.  Between 
October  8,  1897,  and  December  29,  1897,  there  was  a  tenant,  but  no 
possession  by  him.  Now,  if  we  count  from  the  possession  recommenced 
on  December  29,  1897,  after  this  break,  we  see  that  between  that  date 
and  July  24,  1901,  there  were  not  five  years." 

We  have  gone  carefully  over  the  briefs,  arguments  and  statement  of 
facts  and  we  have  reached  the  conclusion  that  this  holding  was  correct. 
Howell,  who  leased  the  land  in  question  October  8,  1897,  on  account 
of  sickness,  did  not  take  possession  at  all,  and  the  proof  fails  to  show 
anyone  in  possession  until  after  December  29,  1897,  when  Howell  trans- 
ferred his  lease  to  Eardley.  The  burden  was  upon  the  plaintiffs  in 
error  to  show  continuous  occupancy  of  the  land,  or  if  there  were  breaks 
in  the  possession  to  show  that  they  were  for  only  a  reasonable  length 
of  time.  The  sickness  of  Howell  could  not  be  substituted  for  such 
occupancy.  No  proof  was  offered  tending  to  show  that  the  break  in 
possession  was  for  only  a  reasonable  length  of  time.  It  is  contended 
that  this  period  was  covered  by  the  possession  of  Eardley  with  the  con- 
sent of  the  San  Antonio  National  Bank  under  a  lease  from  it  of  other 
lands  in  the  Thornton  pasture,  and  by  the  consent  of  Howell.  We  find 
no  evidence  that  Howell  or  the  bank  authorized  Eardley  to  use  the  land 
in  question,  or  consented  to  such  use.  It  is  contended  by  the  plaintiffs 
in  error  that  there  is  such  evidence,  but  that  which  is  pointed  out,  we 
think,  amounts  to  no  more  than  speculation.  It  is  not  equivalent  to 
evidence. 

We  think  the  judgment  of  the  Court  of  Civil  Appeals,  reversing  and 
rendering  the  cause  in  favor  of  the  defendants  in  error  and  against  all 
parties  who  claimed  adversely  to  them  in  the  District  Court,  should  be 
in  all  things  affirmed ;  and  it  is  so  ordered. 

Affvrmed. 
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Annie  Lee  Taylor  v.  J.  M.  Sanford,  Administrator. 

No.  2483.    Decided  April  4,  1917. 

1. — ^Deed — ^Delivery. 

The  law  prescribes  no  form  of  words  or  action  to  constitute  delivery  of  a 
deed.  If  it  be  so  disposed  of  by  the  grantor  as  to  evince  clearly  an  intention 
on  hie  part  that  it  shall  have  effect  as  a  conveyance,  this  is  sufficient,  without 
manual  delivery  to  grantee.     (P.  346.) 

2. — Same — Case  Stated. 

Grantor  executed,  a  deed  of  real  property  to  grantee,  caused  it  to  be  filed 
and  recorded,  and  sent  it  to  her  by  mail  with  a  letter  explaining  his  intention 
to  make  the  property  hers.  He  committed  suicide  on  the  next  day,  and  the  deed 
was  not  received  by  nor  its  existence  known  to  her  until  after  his  death.  Held 
that  there  was  a  completed  delivery  of  the  deed  to  grantee  in  the  lifetime  of  the 
grantor.  The  facts  that  the  deed  did  not  reach  her  in  his  lifetime,  and  that  it 
was  in  his  power  to  recall  possession  after  placing  it  in  the  mail,  were  im- 
material.    (Pp.  343-346.) 

8. — ^ITeed — ^Acceptance. 

That  the  grantee  did  not  receive  nor  know  of  a  deed  of  gift  recorded  and 
■ent  to  her  by  mail  until  after  the  death  of  the  grantor,  and  that  it  required 
of  her  assumption  of  some  existing  incumbrances  against  the  property,  did  not 
defeat  the  conveyance  for  want  of  acceptance  in  his  lifetime, — she  having  ac- 
cepted and  assumed  payment  of  the  incumbrances  on  learning  the  facts.     (P.  346.) 

4. — Same — ^Preaiuiiption. 

A  delivered  instrument  amounting  to  a  deed  of  gift  should  operate  by  a 
presumed  assent  of  grantee  until  a  dissent  or  disclaimer  appears.     (P.  346.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Seventh  District,  in  an 
appeal  from  Bandall  County. 

Sanford,  as  administrator,  sued  Taylor  to  cancel  a  deed  made  by- 
decedent.  PlaintiflE  had  judgment,  which  was  affirmed  on  appeal  by 
defendant  (150  S.  W.,  262),  who  thereupon  obtained  writ  of  error. 

A,  8.  Rollins  and  J.  G.  Hunt,  for  plaintiflE  in  error. — The  trial  court 
erred  in  giving  a  peremptory  instruction  for  the  plaintifE  and  not  giving 
a  peremptory  instruction  for  the  defendant  because  the  evidence  is  un- 
contradicted that  the  deed  from  R.  H.  Sanford  to  Annie  Lee  Taylor 
was  delivered.  McCartney  v.  McCartney,  63  S.  W.,  388;  Newton  v. 
Emerson,  Talcott  &  Co.,  QQ  Texas,  147;  Holliday  v.  White,  33  Texas, 
460;  Atkins  v.  Globe  Bank  &  T.  Co.  (Ky.),  124  S.  W.,  879;  Chambers 
V.  Chambers  (Mo.),  127  S.  W.,  86;  Standiford  v.  Standiford  (Mo.), 
10  S.  W.,  836;  Munro  v.  Bowles  (Notes),  54  L.  R.  A.,  884;  Harmon  v. 
Bowers  (Kan.),  16  A.  &  E.  Ann.  Cases,  121;  Sheffield  L.  I.  &  C.  Co. 
V.  Neill  (Ala.),  6  So.,  1;  Lewis  v.  Watson  (Ala.),  13  So.,  570;  Chan- 
cellor V.  Teel  (Ala.),  37  So.,  665. 

The  expressed  intention  of  R.  H.  Sanford,  as  contained  in  the  letter 
of  June  14,  1911,  when  taken  in  connection  with  the  fact  that  the  deed 
had  already  been  executed,  filed  and  recorded,  makes  certain  the  de- 
livery of  same  to  appellant.  Martin  v.  Martin  (Neb.),  14  A.  &  E. 
Ann.  Cases,  511 ;  Harmon  v.  Bowers  (Kan.),  16  A.  '&  E.  Ann.  Cases,  121. 
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The  fact  of  the  execution  of  the  deed,  filing  same  for  record,  mailing 
it  to  appellant  after  record,  and  writing  appellant  a  letter  in  which 
E.  H.  Sanford  insists  that  appellant  must  keep  the  property  are  circum- 
stances tending  to  show  delivery,  and  such  question  at  least  should  have 
been  submitted  to  the  jury.  Walker  v.  Erwin,  106  S.  W.,  164;  Mc- 
Cartney V.  McCartney,  93  Texas,  359,  63  S.  W.,  390;  Lord  v.  N.  Y. 
Life  lias.  Co,  27  Texas  Civ.  App.,  139,  66  S.  W.,  701;  Emmons  v. 
Harding  (Ind.),  1  A.  &  E.  Ann.  Cases,  864;  Boody  v.  Davis  (N.  H.), 
51  Am.  Dec,  210;  Blight  v.  Schenck  (Pa.),  51  Am.  Dec,  478;  Peavey 
V.  Tilton  (N.  H.),  45  Am.  Dec,  365;  ikdy  Superior  v.  McNamara, 
3  Barb.  Ch.,  375,  49  Am.  Dec,  184;  Merrills  v.  Swift,  18  Conn.,  257, 
46  Am.  Dec,  315. 

If  express  acceptance  is  required  appellant  had  the  right  to  accept 
the  deed  after  the  death  of  R.  H.  Sanford.  Peters  v.  Berkmeier,  184 
Mo.,  393,  '83  S.  W.,  747. 

Madden,  Truelove,  Ryburn  <&  Pipkin,  W.  H.  Kimhrough,  and  Ramsey, 
Black-  &  Ramsey,  for  defendant  in  error. — ^To  effect  and  constitute  a 
valid  delivery  of  the  deed  to  the  plaintiff  in  error,  it  is  essential  that 
she  should  have  accepted  the  same.  A  valid  delivery  in  law  embraces 
two  elements:  First,  the  act  of  delivery  by  the  grantor  with  intent  to 
part  with  the  title;  and,  second,  the  acceptance  of  the  delivery  by  the 
grantee  with  intent  to  take  the  title.  Tuttle  v.  Turner,  28  Texas,  759- 
773;  Croom  v.  Jerome  Hill  Cot.  Co.,  15  Texas  Civ.  App.,  328,  40  S.  W., 
146;  Younge  v.  Guilbeau,  3  Wall.,  636-641;  Hawkes  v.  Pike,  105 
Mass.,  560,  7  Am.  Bep.,  554;  Uni<pn  Mutual  Ins.  Co.  v.  Campbell,  95 
HI.,  267,  35  Am.  Eep.,  166;  Herbert  v.  Herbert,  12  Am.  Dec,  192; 
Rittmaster  v.  Brisbane,  35  Pac,  736;  Devlin  on  Deeds,  vol.  1,  sec.  285, 
and  authorities  cited ;  Jones  on  Real  Property  and  Conveyancing,  vol.  2, 
sec.  1276,  and  authorities  cited. 

The  acceptance  of  a  deed  by  the  grantee  may  be  either  actual  or  pre- 
sumptive, but  it  is  held  in  this  State,  as  well  as  generally,  that  *^the 
presumption  that  a  party  will  accept  a  deed  because  it  is  beneficial  to 
him  will  never  be  carried  so  far  as  to  consider  him  as  having  accepted 
it.''  Tuttle  v.-  Turner,  28  Texas,  773,  per  Coke,  J.,  citing  4  Kent 
Com.,  454,  and  Hulick  v.  Scovill,  4  Gilm.,  159;  also  Devlin  on  Deeds, 
vol.  1,  sec.  285,  quoting, the  above  with  approval. 

The  acceptance  of  a  deed  is  never  presumed  where  the  deed  imposes 
burdens  and  obligations  on  the  grantee  to  be  performed  by  him.  In  such 
case  his  acceptance  must  be  shown,  not  by  resort  to  mere  presumption, 
but  by  actual  evidence  just  as  in  the  case  of  any  other  contract.  Cravens 
V.  Rossiter  (Mo.),  22  S.  W.,  736,  38  Am.  St.  Rep.,  606;  Insurance  Co. 
V.  Campbell,  35  Am.  Rep.,  166;  Kellogg  v.  Cook  (Wash.),  52  Pac,  233; 
Rittmaster  v.  Brisbane  (Colo.),  35  Pac,  736;  Gifford  v.  Corrigan,  105 
N.  Y.,  223;  Thompson  v.  Dearborn,  107  111.,  87;  Best  v.  Brown,  25 
Hun,  223;  Derry  Bank  v.  Webster,  44  N.  H.,  264-268;  Johnson  v. 
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Farley,  45  N.  H.,  505 ;  Swisher  v.  Palmer,  106  111.  App.,  435 ;  Eenfro 
V.  Harrison,  10  Mo.,  411;  Giflord  v.  McCloskey,  38  Hun,  350;  Bunnell 
V.  Bunnell  (Ky.),  64  S.  W.,  420;  Jefferson  County  B.  Assn.  v.  Heil, 
81  Ky.,  513;  Day  v.  Griffith,  15  Iowa,  104;  Spinney  v.  Portsmouth 
Hosiery  Co.,  25  N  H.,  9;  Hibberd  v.  Smith,  67  Cal.,  547;  Deere  v. 
Nelson,  73  Iowa,  186;  Parmalee  v.  Simpson,  5  Wall.,  81;  Devlin  on 
Deeds,  vol.  1,  sees.  293,  293a,  285;  Jones  on  Real  Estate  and  Convey- 
ancing, vol.  2,  sees.  1282,  1283  and  1291;  Encyclopedia  of  Evidence, 
vol.  4,  p.  179;  Tiedeman  on  Real  Property,  sec.  814;  Milling  Co.  v. 
Eaton,  86  Texas,  401. 

There  was  no  presumptive  acceptance  of  the  deed  by  the  plaintiff  in 
error  during  the  lifetime  of  Sanford  for  the  reason  that  she  had  no 
knowledge  of  the  existence  of  the  deed  and  the  deed  was  not  a  deed  of 
gift  but  was  one  imposing  upon  her  onerous  burdens  and  ^conditions, 
the  terms  of  which  were  never  communicated  to  her,  and,  therefore, 
never  accepted  by  her  prior  to  his  death.  Jones  on  Real  Estate  and 
Conveyancing,  vol.  2,  sec.  1283;  see  also  Jones  on  Mortgages,  vol.  1, 
sec.  752,  and  all  of  the  authorities  cited  under  the  last  preceding  prop- 
osition.    Milling  Co.  v.  Eaton,  86  Texas,  401-409-10. 

The  rule  that  the  execution  and  recording  of  a  deed  is  prima  facie 
evidence  of  its  delivery  has  no  application  to  the  execution  and  record- 
ing of  a  deed  to  an  adult  grantee,  of  which  she  had  no  knowledge  and 
which  is  not  a  deed  of  gift  but  one  imposing  upon  her  the  burden  of 
assuming  an  incumbrance  on  the  property  and  the  performance  of 
other  onerous  conditions.  The  execution  and  recording  of  such  a  deed 
is  no  evidence  whatever  of  its  delivery  to  and  acceptance  by  the  grantee. 
Deere  v.  Nelson,  73  Iowa,  186;  Kellogg  v.  Cook,  52  Pac,  233;  Thomp- 
son V.  Dearborn,  107  111.,  87;  Parmalee  v.  Simpson,  5  Wall.,  81  (see 
page  86);  Gifford  v.  Corrigan,  105  N.  Y.,  223;  Cravens  v.  Rossiter 
(Mo.),  22  S.  W.,  736,  38  Am.  St.  Rep.,  606;  Younge  v.  Guilbeau,  3 
Wall.,  636;  Tuttle  v.  Turner,  28  Texas,  773  (as  basis  for  presumptive 
acceptance  necessary  to  show  knowledge  of  deed) ;  Givens  v.  Ott  (Mo.), 
121  S.  W.,  26;  Union  Mutual  Ins.  Co.  v.  Campbell,  35  Am.  Rep.,  166; 
Herbert  v.  Herbert,  12  Am.  Dec,  192;  Devlin  on  Deeds,  sees.  290,  293, 
293a,  285a;  Barns  v.  Hatch,  3  N.  H.,  304,  14  Am.  Dec,  369;  Derry 
Bank  v.  Webster,  44  N.  H.,  264 ;  Rittmaster  v.  Brisbane,  35  Pac,  736 ; 
Union  Mutual  Ins.  Co.  v.  Campbell,  35  Am.  Rep.,  166;  Day  v.  Griffith, 
15  Iowa,  104;  Jefferson  County  Bldg.  Assn.  v.  Heil,  81  Ky.,  513; 
Hawkes  v.  Pike,  105  Mass.,  560;  Jackson  v.  Phipps,  12  Johns.,  418. 

The  deed  in  question  amounted  to  no  more  than  an  offer  from  San- 
ford to  convey  the  property  to  the  plaintiff  in  error  upon  certain  terms 
and  conditions,  never  communicated  to,  or  accepted  by,  her  during  the 
lifetime  of  Sanford,  and  his  death  revoked  the  offer  and  her  actual 
acceptance  after  his  death  was  whollv  nugatory.  Bullitt  v.  Taylor 
(Miss.),  69  Am.  Dec,  412-417;  Otto  v.  Doty,  61  Iowa,  23,  15  N.  W., 
578;  Herbert  v.  Herbert,  12  Am.  Dec,  192-196;  Deere  v.  Nelson,  73 
Iowa,  186;  Cravens  v.  Rossiter  (Mo.),  38  Am.  St.  Rep.,  606;  Union 
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Mutual  Ins.  Co.  v.  Campbell,  35  Am.  Rep.,  166;  Benneson  v.  Aiken, 
102  111.,  284,  40  Am.  Rep.,  592;  Devlin  on  Deeds,  sec.  279;  Taft  v. 
Taft,  59  Mich.,  185;  Elliott  on  Contracts,  yol.  1,  sec.  35  (on  lapse  of 
oflPer  by  death) ;  Clark  on  Contracts,  p.  37;  Page  on  Contracts,  vol.  1, 
p.  48  (death  of  offerer  before  acceptance  revokes  offer) ;  Cyc,  vol.  9, 
p.  293,  and  authorities  cited. 

To  constitute  an  effective  and  valid  delivery  it  must  be  shown  that 
there  was  either  an  actual  or  presumptive  acceptance  of  the  deed  by 
the  grantee  during  the  lifetime  of  the  grantor.  Especially  is  this  true 
when  the  deed  is  executed  without  the  previous  knowledge  of  the  grantee 
and,  by  its  terms,  imposes  onerous  burdens  and  conditions  upon  her. 
Therefore,  it  appearing  that  there  was  no  actual  or  presumptive  accept- 
ance of  this  deed  by  the  plaintiff  in  error  during  the  lifetime  of  San- 
ford, there  was  no  valid  and  sufficient  delivery  of  the  deed.  See  same 
authorities. 

There  was  no  delivery  of  this  deed  during  the  lifetime  of  Sanford, 
for  the  reason  that  it  did  not  pass  beyond  his  control  during  his  life- 
time. Jones  on  Real  Estate  and  Conveyancing,  vol.  2,  sec.  1267,  and 
authorities  cited ;  Devlin  on  Deeds,  vol.  1,  sec.  279.  The  recording  and 
mailing  of  the  deed  did  not  place  it  beyond  his  control  because  it  was 
both  actually  and  legally  subject  to  recall  until  it  was  received,  and 
the  proposition  contained  in  it  accepted,  by  the  grantee.  The  sender  of 
a  letter  may  recall  it  at  any  time  before  delivery.  Cyc,  vol.  9,  p.  297. 
That  recording  without  the  knowledge  of  the  grantee  of  this  deed,  based 
upon  an  onerous  consideration  did  not  amount  to  delivery.  See  authori- 
ties cited  under  sixth  proposition.  That  offer  is  subject  to  be  recalled 
imtil  actually  accepted.  See  Eliott  on  Contracts,  vol.  1,  sees.  33  to  36, 
inclusive,  and  the  authorities  cited  under  the  preceding  paragraph. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  suit  was  by  J.  M.  Sanford,  administrator  of  the  estate  of  R.  H. 
Sanford,  deceased,  to  cancel  a  deed  of  R.  H.  Sanford  to  Annie  Lee 
Taylor  conveying  certain  property  in  Canyon,  Texas.  The  deed  was 
executed  and  acknowledged  by  R.  H.  Sanford  on  June  14,  1911.  It 
recited  that  Miss  Taylor  was  to  assume  the  payment  of  three  vendor's 
lien  notes  against  the  property,  aggregating  $750,  principal,  and  that  a 
part  of  its  consideration  was  the  conveyance  by  Miss  Taylor  to  Sanford 
of  a  lot  in  the  town  of  Hamlin,  in  Jones  County,  and  a  40-acre  tract 
of  land  in  Presidio  County.  Sanford  was  the  sheriff  and  tax  collector 
of  Randall  County.  Miss  Taylor  was  his  office  clerk  and  stenographer. 
There  was  evidence  tending  to  show  that  Sanford  and  she  had  been 
engaged  to  be  married.  She  had  loaned  Sanford  some  of  her  private 
means,  which  had  not  been  repaid.  Sanford  was  due  the  State  of  Texas 
and  Randall  County  approximately  $1000  for  taxes  which  he  had  col- 
lected and  for  which  he  had  not  accounted,  and  was  in  a  state  of  some 
financial  embarrassment.  He  committed  suicide  on  June  15,  1911,  the 
day  following  his  execution  of  the  deed  to  Miss  Taylor. 
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After  executing  the  deed  on  June  14,  Sanford  immediately  filed  it 
for  record  in  the  oflSce  of  the  county  clerk,  and,  on  the  same  day, 
following  its  record,  mailed  it  to  Miss  Taylor,  who  at  that  time  was 
visiting  her  home  in  another  county  of  the  State.  He  likewise  imme- 
diately mailed  her  in  the  same  or  a  separate  enclosure  two  deeds  for  her 
execution  conveying  to  him  the  lot  in  Hamlin  and  the  tract  of  land 
in  Preddio  County,  mentioned  in  his  deed  to  her.  Accompanying  the 
deed  to  Miss  Taylor  was  the  following  letter  from  Sanford  addressed 
to  her: 

**Canyon,  Texas,  June  14,  *11. 

'Dear  Lee':  I  am  sending  you  some  deeds  to  sign,  herewith,  also 
enclosed  a  lot  of  other  papers  which  are  yours.  Yours  to  keep.  I  want 
you  to  have  them  as  I  am  deeding  to  you  my  house  and  the  4  lots 
where  Cannon  lives.  The  deed  I  am  putting  on  record  here  and  as 
soon  as  it  is  recorded  it  will  be  sent  to  you.  I  want  you  to  have  the 
house  as  it  will  make  you  a  good  living  and  also  funish  you  a  home. 
Keep  it,,  darling,  as  a  gift  from  me.  Under  no  circumstances  don*t 
give  it  up  unless  you  sell  it  in  order  to  support  yourself.  You  will  see 
from  the  deed  that  there  are  three  notes  standing  against  it  that  will 
fall  due,  one  this  fall  on  Sept.  10th,  for  $250.  Also  the  interest  on 
the  other  two  will  become  due  at  that  time,  the  2nd  note  will  be  due 
one  year  from  that  date  and  one  year  later  the  last  one  will  be  due. 
Of  course  you  can  pay  them  sooner  if  you  choose.  Please  execute  the 
two  deeds  to  the  Hamlin  and  the  Presidio  property  as  drawn,  sign  them 
before  a  notary  public  and  send  them  to  the  Co.  Clerk  at  Anson  and 
Marfa  to  have  recorded.  Send  a  dollar  with  each  and  have  them  re- 
turned to  me  here.  This  is  to  show  a  consideration  in  your  deed  and 
is  made  a  part  of  the  consideration.  I  know  you  will  not  feel  like  you 
should  accept  this  from  me,  but  you  must  as  it  is  my  wish  and  I  can't 
think  of  doing  otherwise.  It  costs  me  more  to  write  this  than  you  will 
ever  know,  but  the  only  satisfaction  that  I  am  to  get  is  to  know  that 
I  am  leaving  you  provided  for  as  my  foster  and  adopted  sister.  .  .  . 
I  will  send  you  a  draft  for  $400.  Will  send  it  to  the  bank  there  or 
may  send  it  direct.  This  will  leave  you  in  good  shape  as  the  house  is 
well  worth  $4000  and  should  rent  for  from  $30  to  $40  per  month.  I 
am  sure  you  can  get  it  insured  for  $3000  next  time  after  this  policy 
runs  out.  I  will  just  leave  everything  I  have  in  the  house  and  that 
you  and  Mack  can  dispose  of.  When  you  return  to  see  about  it,  bring 
this  letter  and  show  it  to  him,  and  he  will  understand  all.  I  have 
foreseen  this  for  some  time,  but|  thought  I  could  get  it  all  shaped  up. 
I  see  that  I  can't  and  it  is  no  fault  of  mine.  If  I  could  have  gotten  it 
all  adjusted,  we  would  have  gotten  married  and  lived  as  happy  as  is 
the  lot  of  any  couple.  I  could  not  marry  you  tho'  unless  I  could  pro- 
vide for  you  as  I  wanted  to  and  now  this  is  the  only  course  for  -  me 
to  pursue.  You  know  how  some  of  the  people  here  feel  toward  me 
since  the  city  election,  and  but  for  that  I  could  go  through.  They  will 
swear  anything  and  can  and  will  ruin  me  if  I  try  to  stay.     Now,  Darling, 
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I  know  you  will  forgive  me  for  all  the  little  worries  I  have  caused  you 
in  the  last  few  months  when  it  seemed  to  you  that  I  had  changed  toward 
you.  It  was  not  that  but  I  just  could  not  tell  you.  It  hurt  me  more 
than  it  did  you.  No  matter  what  some  may  think,  I  know  you  to  be 
a  pure  Christian  girl  sure  as  there  are  only  very  few.  Bemember  me 
kindly  always.     Good-bye  Darling,  Lovingly,  Dick. 

"The  $400  is  bal.  payment  on  the  $500  I  owe  you.    Dick.*' 

Miss  Taylor  received  the  deed  and  other  documents  at  Canyon  on 
June  19th,  where  she  immediately  went  on  learning  of  Sanford's  death, 
his  letter  or  letters  to  her  having  been  forwarded  to  her  at  that  place. 
Her  testimony  upon  the  trial  was  that  it  was  her  intention,  as  soon 
as  she  learned  of  the  deed,  to  accept  the  property  under  it  and  on  the 
terms  therein  stipulated.  She  paid  off  one  of  the  vendor's  lien  notes 
against  the  property,  and  on  July  21,  1911,  executed  and  acknowledged 
the  two  deeds  which  Sanford  had  sent  her  for  execution  in  mailing  his 
deed  to  her.  Neither  of  her  deeds  was  delivered  nor  tendered  for  de- 
livery to  anyone  representing  Sanford's  estate  prior  to  the  time  of  the 
trial  of  the  present  suit,  but  during  its  trial  both  were  tendered  by  her 
in  open  court,  the  trial  occurring  in  November,  1911. 

The  only  question  in  the  case  is  whether  there  was  a  delivery  of  the 
deed  from  Sanford  to  Miss  Taylor. 

The  law  prescribes  no  form  of  words  or  action  to  constitute  the 
delivery  of  a  deed.  It  will  not  divest  a  grantor  of  his  title  by  de- 
claring his  deed  effective  when  his  purpose  was  to  withhold  it  from  the 
grantee.  Neither  will  it  deprive  the  grantee  of  his  rights  where  it 
waa  the  grantor's  intention  to  invest  him  with  the  title,  though  there 
be  no  manual  delivery  of  the  instrument.  The  question  in  all  such 
cases  is  that  of  the  grantor's  intention.  If  the  instrument  be  so  dis- 
posed of  by  him,  whatever  his  action,  as  to  clearly  evince  an  intention 
on  his  part  that  it  shall  have  effect  as  a  conveyance,  it  is  a  suflScient 
delivery.  2  Jones,  Law  of  Keal  Property,  sec.  1220;  1  Devlin  on  Deeds, 
sec.  269. 

That  such  was  Sanford's  intention  with  respect  to  the  deed  in  con- 
troversy is,  we  think,  unmistakable.  It  is  clear  that  the  deed  was 
executed,  caused  to  be  recorded,  and  was  mailed  by  him  in  contem- 
plation of  his  death,  and  so  as  to  at  once  invest  Miss  Taylor  with  the 
title.  It  is  equally  certain  that  he  intended  the  property  as  a  gift  to 
her.  Nothing  could  be  more  plainly  revealed.  The  property  was  San- 
ford's, and,  no  rights  of  creditors  being  involved,  he  had  the  power  to 
give  it  away  if  he  chose.  If  such  was  his  intention,  the  law  should 
effectuate  it,  rather  than  indulge  in  nice  distinctions  and  thereby  thwart 
what  was  plainly  his  purpose.  That  it  was  within  Sanford's  power,  at 
any  time  before  his  death,  to  recall  the  deed  from  the  mail  where  he 
had  placed  it  for  transmission  to  the  grantee,  and  thereby  prevent  its 
physical  delivery  to  her,  is  immaterial.  He  did  not  recall  it.  Nor  did 
he  make  any  attempt  to  do  so.  On  the  contrary,  everything  about  the 
transaction  shows  that  at  the  time  his  letter  was  written, — the  day 
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before  his  death,  he  regarded  it  as  an  executed  gift.  With  this  true 
and  clearly  evidencing  an  intention  that  the  deed  should  have  imme- 
diate cflPect,  it  is  of  no  consequence  that  it  did  not  reach  the  hands  of 
the  grantee  before  his  death,  or  that  it  was  within  his  power  to  regain 
its  physical  possession.  If  what  the  law  regards  as  a  delivery  had 
been  accomplished,  his  regaining  physical  custody  of  the  instrument 
would  not  have  defeated  it.  Brown  v.  Brown,  61  Texas,  56;  Henry  v. 
Phillips,  105  Texas,  459,  151  S.  W.,  533. 

True,  the  gift  imposed  upon  Miss  Taylor  the  assumption  of  the  pay- 
ment of  the  three  notes  against  the  property  and  her  conveyance  to 
Sanford  of  the  lot  in  Hamlin  and  the  40-acre  tract  in  Presidio  County, 
and  required  her  acceptance  of  it,  since  no  person  can  be  made  a 
grantee  of  property  against  his  will.  But  she  accepted  it.  She  could 
not  be  expected  to  either  accept  or  reject  the  gift  until  she  knew  of  it; 
and  since  she  did  not  know  of  it  until  after  Sanford's  death,  her  accept- 
ance of  it  then  sufficed.  Burkey  v.  Burkey  (Mo.  Sup.),  175  S.  W.,  623. 
As  a  rule  of  reason  and  common  sense,  a  delivered  instrument  plainly 
amounting  to  a  deed  of  gift  should  operate  by  a  presumed  assent  until 
a  dissent  or  disclaimer  appears*     Dikes  v.  Miller,  24  Texas,  417. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
reversed,  and  judgment  is  here  rendered  for  the  plaintiff  in  error. 

Reversed  and  rendered. 


Texas  Glass  &  Paint  Company  et  al.  v.  J.  C.  Crowdus  et  al. 

No.  2472.     Decided  April  11.  1917. 

1 . — Mechanics'  Lien — Sub-contractor — Notice. 

A  sub-contractor  fiirnishing  the  contractor  materials  for  constructing  a 
building  is  not  entitled  to  enforce  a  lien  against  the  property  for  his  debt  where 
he  faila  to  serve  the  owner  with  written  notice  of  his  claim  as  required  by 
article  6623  (3296)  Revised  Statutes.  Berry  v.  McAdams,  93  Texas,  453,  and 
other  cases  followed.     (P.  351.) 

2. — ^Building  Contract — Bond — Action  by  Sub-contractor. 

A  building  contractor  and  his  sureties  giving  bond  to  the  owner  of  the 
property  to  pay  all  indebtedness  to  be  incurred  by  the  contractor  in  carrying 
out  his  undertaking  and  complete  the  same  free  of  all  mechanics*  liens,  with 
provision  that  same  is  made  for  the  benefit  of  and  may  be  sued  on  by  all  per- 
sons who  may  become  entitled  to  liens,  were  liable  thereon  to  sub-contractors 
furnishing  materials  for  the  work,  though  the  latter  failed  to  fix  such  liens 
bj  complying  with  the  statute  (Kev.  Stats.,  art.  5623).  BuUard  v.  Norton, 
107  Texas,  671,  followed.     (Pp.  351,  352.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Sixth  District,  in  an 
appeal  from  Tarrant  County. 

The  Southwestern  Iron  Com])any  brought  suit  against  Turner  and 
others  and  the  Texas  Glass  &  Paint  Company  intervened.  Both  com- 
panies appealed  from  the  judgment,  which  was  thereupon  reformed  and 
affirmed,  and  both  obtained  writs  of  error  on  separate  applications. 
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Dedmon  &  Potter,  for  Texas  Glass  &  Paint  Company,  plaintiff  in 
error. — The  Court  of  Civil  Appeals  erred  in  holding  that  the  Texas 
Glass  &  Paint  Company  was  not  entitled  to  a  judgment  against  said 
J.  D.  Turner  and  Adams-Simpson  Lumber  Company  on  the  bond  exe- 
cuted to  J.  C.  Crowdus,  the  owner  of  said  building,  by  said  Turner, 
and  signed  as  surety  by  said  lumber  company,  for  the  amount  of  its 
claim,  and  in  not  allowing  it  participation  in  funds  paid  into  court. 
Republic  Guar.  &  S.  Co.  v.  Cameron,  143  S.  W.,  317;  Guinn  v.  Wright, 
86  N.  E.,  453. 

Bryan  <&  Spoonts,  for  Southwestern  Iron  Company,  plaintiff  in  error. 
— The  Constitution  gives  the  lien,  and  the  provisions  concerning  notice 
and  registration  of  the  claim  are  important  only  for  the  protection  of 
the  owner  of  the  property  or  innocent  purchasers  or  subsequent  incum- 
brancers. Padgitt  V.  Construction  Co.,  51  S.  W.,  529;  Texas  Builders 
Sup.  Co.  V.  National  L.  &  I.  Co.,  22  Texas  Civ.  App.,  349,  54  S.  W., 
1061;  Farmers  &  M.  Natl.  Bk.  v.  Taylor,  91  Texas,  78;  Strang  v. 
Pray,  89- Texas,  525;  Bassett  v.  Mills,  89  Texas,  162;  June  &  Co.  v. 
Doke,  35  Texas  Civ.  App.,  240,  80  S.  W.,  403 ;  Delauney  v.  Butler,  55 
S.  W.,  752;  Blakeney  v.  Nalle  &  Co.,  101  S.  W.,  876;  Jennings  v. 
Wilier,  32  S.  W.,  24  ;'^  Beilharz  v.  lUingsworth,  132  S.  W.,  106;  Guinn 
V.  Wright,  86  N.  E.,  453. 

Townes  &  Vinson  and  W.  0,  Eiggins  also  filed  argument  for  both 
plaintiffs  in  error. 

F,  TL  Haddix  (C.  B.  Ambrose  also  filed  argument)  for  Adams-Simp- 
son Lumber  Co.,  defendant  in  error. — The  failure  of  the  subcontractor. 
Southwestern  Iron  Company,  to  give  the  owner  notice  in  writing  of 
its  claim  is  fatal  to  its  claim  of  lien.  Berry  v.  McAdams,  93  Texas,  431 ; 
Meyers  v.  Woods,  95  Texas,  67;  Lonergan  v.  San  Antonio  Trust  Co.,. 
101  Texas,  80. 

The  doctrine  that  the  Constitution  gives  the  lien  and  no  compliance 
with  the  statutes  is  necessary  has  uniformly  been  restricted  to  trans- 
actions had  direct  with  the  owner;  it  has  never  been  extended  to  trans- 
actions between  the  contractor  and  a  subcontractor.  Strang  v.  Pray, 
89  Texas,  525 ;  Baxter  Lumber  Co.  v.  Nickell,  24  Texas  Civ.  App.,  519, 
60  S.  W.,  451;  Faber  v.  Muir,  27  Texas  Civ.  App.,  27,  64  S.  W.,  940; 
James  v.  St.  Paul's  Sanitarium,  24  Texas  Civ.  App.,  664,  60  S.  W.,  322. 

The  acceptance  of  the  order  by  the  owner  under  the  circumstances 
here  existing  placed  the  property  beyond  the  reach  of  subsequent  at- 
tempts to  fix  a  lien.  Clark  v.  Gillespie,  70  Texas,  513;  Harris  Co.  v. 
Campbell,  68  Texas,  28;  House  v.  Schultze,  21  Texas  Civ.  App.,  243, 
52  S.  W.,  655;  South  Texas  Lbr.  Co.  v.  Concrete  Construction  Co.,  139 
S.  W.,  913;  Campbell  v.  Grant,  82  S.  W.,  794;  Beilharz  v.  Tilings- 
worth,  132  S.  W.,  106. 

The  right  to  a  lien  being  a  necessary  condition  to  a  suit  on  the  bond 
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and  it  having  been  shown  that  no  lien  or  right  thereto  existed  in  the 
foregoing  argument  on  the  right  to  sue  on  the  bond,  it  is  submitted  that 
the  same  argument  proves  that  no  right  existed  to  sue  for  the  enforce-' 
ment  of  a  lien. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  coMti, 
On  December  10,  1909,  J.  C.  Crowdus  contracted  in  writing  with 
J.  D.  Turner,  a  contractor,  to  build  for  him  a  two-story  brick  building 
in  the  City  of  Fort  Wori:h,  Tarrant  County,  Texas,  for  the  sum  of 
$8905.  Turner  was  to  furnish  all  material.  He  gave  a  bond  binding 
himself -and  his  surety,  the  Adams-Simpson  Limiber  Company,  unto- 
J.  C.  Crowdus,  as  well  as  to  all  persons  who  might  become  entitled  to 
liens  under  the  builder^s  contract,  which  was  executed  at  the  same  time 
between  said  Turner  and  said  Crowdus  in  the  sum  of  $4452.50,  to  be 
paid  to  said  J.  C.  Crowdus  and  to  said  parities  who  may  be  entitled  to 
liens,  their  executors,  administrators  or  assigns.  The  bond  which 
Turner  gave  was  as  follows: 

"Know  all  men  by  these  presents: 

**That  we,  J.  D.  Turner  and  Adams-Simpson  Lumber  Company  of 
the  City  of  Fort  Worth,  County  of  Tarrant,  and  State  of  Texas,  are 
held  and  firmly  bound  unto  J.  C.  Crowdus  of  said  county  and  State, 
as  well  as  to  all  persons  who  may  become  entitled  to  liens  under  the 
contract  hereinbefore  mentioned,  in  the  sum  of  $4452.50,  lawful  money 
of  the  United  States  of  America,  to  be  paid  to  the  said  J.  C.  Crowdus, 
and  to  said  parties  who  may  be  entitled  to  liens,  their  executors  and 
administrators,  or  assigns,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  one  and  each  of  our  heirs,  executors  and  ad- 
ministrators, jointly  and  severally  firmly  by  these  presents. 

^^Sealed  with  our  seals,  dated  this  10th  day  of  December,  1909. 

'The  condition  of  this  obligation  is  such  that  if  the  above  bounden 
J.  D.  Turner,  his  executors,  administrators,  or  assigns,  shall  in  all 
things  stand  to  and  abide  by,  and  well  and  truly  keep  and  perform 
the  covenants,  conditions  and  agreements  in  the  above  mentioned  con- 
tract, entered  into  by  and  between  the  said  J.  D.  Turner  and  the  said 
J.  C.  Crowdus,  dated  on  the  10th  of  December,  1909,  for  the  construc- 
tion of  work  or  works  on  the  lot  mentioned  on  the  foregoing  contract, 
and  shall  duly  and  promptly  pay  and  discharge  all  indebtedness  that 
may  be  incurred  by  the  said  J.  D.  Turner  in  carrying  out  the  said 
contract,  and  complete  the  same  free  of  all  mechanics'  liens  and  shall 
truly  keep  and  perform  the  covenants  and  agreements  in  said  contract 
and  in  the  within  instrument  contained,  on  his  part  to  be  kept  and 
performed,  at  the  time  and  in  the  manner  and  form  therein  specified, 
as  well  as  all  costs,  including  attorney's  fees,  in  enforcing  the  payment 
and  collection  of  any  and  all  indebtedness  incurred  by  the  said  J.  D. 
Turner  in  carrying  out  the  said  contract,  then  the  above  obligation 
shall  be  void,  else  to  remain  in  full  force  and  effect. 

"This  bond  is  made  for  the  use  and  benefit  of  all  persons  who  may 
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become  entitled  to  liens  under  the  said  contract,  according  to  the  pro- 
visions of  law  in  such  cases  made  and  provided,  and  may  be  sued  upon 
by  them  as  if  executed  to  them  in  proper  person." 

The  Southwestern  Iron  Company,  one  of  the  plaintiffs  in  error,  sold 
to  Turner  a  quantity  of  material  aggregating  in  value  the  sum  of  $636. 
This  material  was  delivered  to  Turner  about  the  1st  of  February,  1910, 
construction  of  the  building  having  been  begun  on  January  4,  1910. 
The  sale  of  this  material  was  evidenced  by  a  written  contract  which 
mentioned  no  date  of  payment,  but  by  parol  evidence  it  was  shown  to 
have  been  agreed  that  payment  was  to  be  made  within  thirty  and  sixty 
days  after  delivery.  The  Southwestern  Iron  Company  filed  with  the 
county  clerk  of  Tarrant  County,  with  the  view  of  fixing  a  lien  upon 
the  building,  its  written  contract,  with  an  itemized  statement  of  the 
material  sold  to  Turner.  While  the  building  was  being  constructed, 
and  prior  to  March,  1910,  the  Adams-Simpson  Lumber  Company  also 
furnished  Turner  material  to  be  used  in  the  construction  of  the  build- 
ing. On  March  12,  1910,  Turner  n^de  a  written  assignment  to  the 
Adams-Simpson  Lumber  Company  of  all  that  might  be  or  become  due 
to  him  from  Crowdus  under  the  contract  for  the  construction  of  the 
building.  On  that  day  Turner  owed  the  Adams-Simpson  Lumber  Com- 
pany a  sum  exceeding  $1100.  The  said  assignment  was  presented  to 
and  accepted  by  the  agent  of  Crowdus.  On  February  2,  1910,  Turner 
purchased  from  the  Texas  Glass  &  Paint  Company,  one  of  the  plaintiffs 
in  error,  for  use  in  the  construction  of  the  building  material  aggregating 
in  value  $308.76,  to  be  paid  for  on  delivery.  The  Texas  Glass  &  Paint 
Company  did  not  attempt  to  fix  any  lien  by  filing  its  account  with  the 
county  clerk.  When  Turner  completed  the  building  there  was  due  him 
by  Crowdus  $1086.15,  but  the  claims  of  these  three  creditors  were  unpaid. 

The  Southwestern  Iron  Company,  one  of  the  plaintiffs  in  error,  in- 
stituted this  suit  in  the  District  Court  of  Tarrant  County,  Texas, 
against  J.  D.  Turner,  the  Adams-Simpson  Lumber  Company  and  J.  C. 
Crowdus,  in  July,  1910.  By  amended  petition  it  sought,  a  judgment 
for  the  full  amount  of  its  debt  and  $100  at  attorney's  fees,  the  fore- 
closure of  its  lien  against  the  building  and  lot  upon  which  it  was  sit- 
uated, and  a  personal  judgment  against  the  Adams-Simpson  Lumber 
Company.  Later  the  Texas  Glass  &  Paint  Company,  one  of  the  plaintiffs 
in  error,  intervened  and  sued  upon  its  said  claim  for  the  value  of  the 
material  which  it  had  furnished  Turner,  and  prayed  for  similar  relief 
to  the  extent  of  its  debt.  The  Adams-Simpson  Lumber  Company 
answered  by  exceptions  and  denials,  and  in  addition  filed  a  cross-bill 
containing  two  counts.  In  the  first  count  it  set  up  the  assignment  from 
Turner  by  which  the  balance  due  on  the  contract  was  transferred  to  it 
and  asked  judgment  against  Crowdus  for  that  sum.  In  the  second 
count  it  set  up  the  contract  by  which  it  furnished  material  in  the  value 
of  $1841.25  used  in  the  construction  of  the  building,  and  alleged  com- 
pliance with  the  statute  in  fixing  its  lien.  It  also  set  up  an  account 
which  had  been  assigned  to  it,  amounting  to  $294.77,  for  material  fur- 
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nished  by  other  parties,  and  this,  too,  it  alleged,  was  secured  by  lien 
on  the  building.  It  asked  for  judgment  against  Turner,  and  for  a 
foreclosure  of  its  lien  against  the  building  and  lot. 

During  the  progress  of  the  trial  Crowdus  was  permitted,  by  agree- 
ment among  the  parties,  to  pay  into  court,  and  be  discharged  from  any 
further  liability,  the  balance  due  by  him  to  Turner  on  the  contract 
price  of  $1086.15.  The  ease  was  tried  before  the  court  without  a  jury. 
The  trial  court  rendered  judgment  dismissing  C.  D.  Simpson  and 
T.  J.  Adams,  two  of  the  defendants  who  had  not  been  cited  to  appear, 
giving  judgment  in  favor  of  the  Texas  Glass  &  Paint  Company  against 
the  defendant,  J.  D.  Turner,  in  the  sum  of  $308.73,  with  six  per  cent 
interest  from  the  date  of  the  judgment,  and  denied  a  lien  against  the 
property  of  said  J.  C.  Crowdus,  or  a  foreclosure  thereof.  It  rendered 
judgment  in  favor  of  the  Southwestern  Iron  Company  against  the  de- 
fendant, J.  D.  Turner,  in  the  sum  of  $536,  with  six  per  cent  interest 
from  March  28,  1910,  and  the  further  sum  of  $50  attorney's  fees,  and 
further  ordered  that  it  recover  one-half  of  the  amount  of  judgment 
rendered  in  its  favor  against  Turner,  towit :  the  sum  of  $2^8,  with  six 
per  cent  interest  from  March  28,  1910,  and  $50  attorney's  fees,  out  of 
said  $1086.15,  which  had  been  deposited  in  the  registry  of  the  court 
by  Crowdus  as  the  amount  still  owing  by  him  to  Turner,  and  directed 
the  clerk  of  the  court  to  pay  said  two  sums  out  of  said  fund.  And  also 
judgment  in  its  favor  against  the  Adams-Simpson  Lumber  Company 
for  the  sum  of  $268,  with  six  per  cent  interest  from  March  28,  1910, 
and  $50  attorney's  fees.  It  was  further  ordered  by  the  judgment  of  the 
court  that  the  Adams-Simpson  Lumber  Company  have  and  recover  the 
balance  of  said  sum  of  $1085.15,  towit :  $757.03,  and  directed  the  clerk 
of  tlie  court  to  pay  the  latter  amount  to  the  Adams-Simpson  Lumber 
Company. 

The  judgment  of  the  court  further  ordered  that  all  liens  claimed  by 
the  parties  to  the  suit  against  the  property  of  the  defendant,  Crowdus, 
be  cleared  and  removed,  denying  to  all  the  parties  a  foreclosure  or  any 
judgment  of  any  kind  against  Crowdus. 

Appeal  was  taken  from  this  judgment  by  the  Adams-Simpson  Lumber 
Company,  the  Texas  Glass  &  Paint  Company,  and  the  Southwestern  Iron 
Company,  to  the  honorable  Court  of  Civil  Appeals  for  the  Sixth  District. 
In  that  court  the  judgment  of  the  District  Court  was  aflBrmed  as  to 
the  Texas  Glass  &  Paint  Company,  and  reformed  in  other  respects  so 
that  the  Adams-Simpson  Lumber  Company  should  have  judgment  for 
the  full  amount  of  the  balance  which  Crowdus  owed  to  Turner,  $1086.15, 
which  had  been  paid  into  court.  It  gave  the  Southwestern  Iron  Com- 
pany its  judgment  against  Turner  for  the  full  amount  of  its  debt,  but 
denied  to  it  any  judgment  on  the  bond  against  the  Adams-Simpson 
Lumber  Company,  and  any  right  to  participate  in  the  distribution  of 
the  fund  which  had  been  paid  into  court  by  Crowdus.     147  S.  W.,  620. 

Both  the  Southwestern  Iron  Company  and  the  Texas  Glass  &  Paint 
Company  came  here  on  petitions  separately  filed  for  writ  of  error.     The 
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writ  was  granted  in  each  instance.  The  question,  therefore,  presented 
to  us  is  as  to  the  correctness -of  the  judgment  of  the  trial  court  and  of 
the  Court  of  Civil  Appeals  in  relation  to  their  claims. 

The  undisputed  evidence  shows  that  neither  the  Southwestern  Iron 
Company,  one  of  the  plaintiffs  in  error,  nor  the  Texas  Glass  &  Paint 
Company,  served  Crowdus  with  any  written  notice  of  their  claims  against 
Turner.  This  was  an  essential  thing  for  them  to  do  as  fixed  by  the 
statute  in  order  for  them  to  secure  a  lien  upon  the  building  and  lot. 
Having  defaulted  in  the  service  of  said  written  notice  of  their  claims 
they  did  not  acquire  a  lien  on  said  property.  Berry  v.  McAdams,  93 
Texas,  435,  55  S.  W.,  1112;  Johnson  v.  Amarillo  Improvement  Com- 
pany, 88  Texas,  511,  31  S.  W.,  503;  Horan  v.  Frank,  51  Texas,  404; 
Fullenwider  v.  Longmoor,  73  Texas,  480,  US.  W.,  500. 

We  think,  however,  that  the  Southwestern  Iron  Company  and  the 
Texas  Glass  &  Paint  Company  are  each  entitled  to  a  judgment  in  the 
amount  of  their  respective  claims  sued  upon  against  J.  D.  Turner, 
and  against  the  Adams-Simpson  Lumber  Company  as  surety  on  his 
bond.  As  will  be  seen,  the  bond  is  made  payable  to  all  parties  who  may 
be  entitled  to  liens,  and  provides: 

".  .  .  and  shall  duly  and  promptly  pay  and  discharge  all  indebt- 
edness that  may  be  incurred  by  the  said  J.  D.  Turner  in  carrying  out 
the  said  contract,  and  complete  the  same  free  of  all  mechanics'  liens  and 
shall  truly  keep  and  perform  the  covenants  and  agreements  in  said 
contract  and  in  the  within  instrument  contained,  on  his  part  to  be  kept 
and  performed,  at  the  time  and  in  the  manner  and  form  therein 
specified.     ..." 

This  provision  of  the  bond,  when  construed  in  connection  with  that 
provision  of  the  bond  contained  in  the  last  paragraph  thereof,  to  the 
effect  that  the  bond  is  made  for  the  use  and  benefit  of  all  persons  who 
"may  become  entitled  to  liens  under  the  said  contract  according  to  the 
provisions  of  law  in  such  cases  made  and  provided  and  may  be  sued 
upon  by  them  as  if  executed  to  them  in  proper  person"  evidences  the 
intention  of  the  makers  of  the  bond  to  secure  the  payment  and  the 
discharge  of  all  indebtedness  incurred  by  Turner  in  carrying  out  the 
building  contract,  whether  or  not  the  parties  in  whose  favor  the  debts 
were  due  did  the  things  necessary  to  fix  their  liens  upon  the  property. 
Under  this  bond  the  surety  became  liable  for  the  debts  of  the  plaintiffs 
in  error  which  were  incurred  by  Turner  in  the  construction  of  the  build- 
ing. The  facts  show  that  the  plaintiffs  in  error  each  were  entitled  to 
fix  a  lien  upon  the  property.  The  bond  plainly  provides  to  secure 
the  discharge  of  such  debts,  regardless  of  whether  the  liens  were 
in  fact  fixed.  The  bond  was  thus  substituted  for  the  liens,  leaving  the 
property  of  Crowdus  unincumbered  by  such  liens.  The  identical  same 
question  was  passed  upon  bv  this  court  in  the  case  of  Bullard  et  al.  v, 
Norton  et  al.,  107  Texas,  571,  182  S.  W.,  668.  A  discussion  of  the 
question  will  be  found  in  that  case,  for  which  reason  an  extended  dis- 
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cnssion  seems  unnecessary  here.    This  case  is  controlled  by  onr  holding 
in  that  case. 

The  judgment  of  the  Court  of  Civil  Appeals  should  be  reversed  and 
rendered  in  favor  of  the  Southwestern  Iron  Company  and  of  the  Texas 
Glass  &  Paint  Company  against  the  Adams-Simpson  Lumber  Company, 
to  the  extent  that  they  each  have  judgment  against  the  Adams-Simpson 
Lumber  Company,  as  surety  on  the  bond  of  J.  D.  Turner,  for  their 
debts  in  the  same  sums  for  which  they  recovered  against  said  Turner. 
In  other  respects  the  judgment  of  the  Court  of  Civil  Appeals  is  in  all 
things  affirmed.  Reversed  and  rendered  in  part  and  affirmed  in  part, 
as  indicated. 

Affirmed  in  part;  and  in  paH  reversed  and  rendered. 


Charles  L.  Michael  v.  George  W.  Crawford  et  al. 

No.  2493.    Decided  April  11,  1917. 

1. — Power  of  Sale — Trust  Deed. 

The  maker  of  a  deed  of  trust  conferring  power  of  aale  has  the  right  to  im- 
pose upon  its  exericse  such  condition  as  he  deems  necessary,  and  such  limita- 
tions as  he  does  impose  must  he  strictly  followed.  It  ia  a  power  which  admits 
of  no  substitution  and  of  no  equivalent.     (P.  354.) 

S. — Same — Substitute  Trustee. 

The  power  to  appoint  a  substitute  trustee  for  the  execution  of  the  power 
of  sale  can  be  exercised  only  through  the  express  authority  of  the  instrument 
creating  such  power.     (P.  354.) 

3. — Same — Case  Stated. 

A  trust  deed  conferred  power  of  sale,  on  default  in  payment  of  the  note 
secured,  upon  two  trustees,  of  whom  one  died  and  the  other  declined  to  act. 
It  provided  that  in  such  event  the  beneficiary,  or  the  holder  of  the  note,  might 
appoint  a  sucessor  by  designation  in  writing.  Sale  of  the  land  was  made  by  a 
substitute  trustee  appointed  by  one  acting  under  a  general  power  of  attorney 
from  the  holder  of  the  note  to  buy  and  sell  land  and  to  execute  and  release 
liens.  The  holder  of  the  note,  after  the  sale,  attempted  to  ratify  the  act  of  his 
attorney  by  a  recorded  instrument  in  writing.  Held  that  the  eale  by  substitute 
trustee  so  appointed  was  invalid,  such  substitution  not  being  made  in  pursuance  « 
t)f  the  power  conferred  by  the  trust  deed.     (Pp.  353-356.) 


FoUowed. 

Crosby  v.  Houston,  1  Texas,  203,  and  Wilder  v.  Moren,  40  Texas  Civ.  App., 
^3,  followed.     (Pp.  354,  355.) 

6. — Agency — Belegration  of  Personal  Trust. 

The  right  to  appoint  a  substitute  trustee  under  a  power  of  sale  is  in  the 
nature  of  a  personal  trust,  not  to  be  delegated,  and  can  be  exercised  only  by  a 
person  on  whom  it  has  been  conferred  in  accordance  with  the  terms  of  the 
power.     (Pp.  355,  356.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an 
appeal  from  Harris  County. 
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Action  by  Michael  against  Crawford  and  another.  Judgment  for  de- 
fendants was  aflBrmed  on  error  prosecuted  by  plaintiff  (150  S.  W.,  465) 
and  he  then  procured  writ  of  error  from  the  Supreme  Court. 

Ouines  <&  Colgin  and  Ghas.  L.  Michael^  for  plaintiff  in  error. — ^The 
power  of  attorney  from  Rose  did  not  confer  upon  the  agent,  Glaze,  the 
power  to  appoint  a  substitute  trustee.     Qouldy  v.  Metcalf,  75  Texas,  466. 

The  appointment,  made  by  an  agent  of  the  holder  of  the  note,  does 
not  meet  the  requirements  of  the  trust  deed,  and  is  void.  Wilder  v. 
Moren,  40  Texas  Civ.  App.,  393;  Gouldy  v.  Metcalf,  75  Texas,  456; 
1  A.  &  E.  Enc,  999,  1000;  Wharf  Co.  v.  Gulf,.  C.  &  S.  F.  Ry.  Co.,  81 
Texas,  500;  28  A.  &  E.  Enc,  783-4;  Bemis  v.  Williams,  32  Texas  Civ. 
App.,  393,  74  S.  W.,  332.  As  to  confirmation,  see  Bemis  v.  Williams, 
32  Texas  Civ.  App.,  393,  74  S.  W.,  332;  Clark  &  Skyles  Agency,  vol.  1^ 
No.  114-115. 

Howard  &  Kendall,  for  defendants  in  error. — It  having  been  impos- 
sible for  the  maker  of  the  deed  of  trust,  at  the  time  same  was  executed, 
to  know  who  would  be  the  holder  of  the  debt  after  maturity  and  de- 
fault, there  was  in  this  case  (as  distinguished  from  the  case  of  Boone 
V.  Scarborough,  86  Texas,  74)  no  personal  trust  created  or  authority 
given  that  could  not  be  delegated  and  exercised  by  another,  and  Rose, 
the  holder  of  the  note,  not  being  by  the  contract  restricted  from  so 
doing,  had  the  right  and  authority  to  delegate  to  Glaze  the  matter  of 
selecting  and  appointing  the  substitute  and  of  executing  the  "instru- 
ment in  writing"  evidencing  such  appointment. 

The  Court  of  Civil  Appeals  having  found  as  a  fact  that  Rose,  the 
holder  of  the  notet*,  consented  to  and  approved  the  appointment  of  the 
substitute  trustee  at  the  time  of  the  appointment,  his  was  equivalent 
to  an  appointment  by  Rose  acting  personally.  The  signing  of  Rosens 
name  to  the  "instrument  in  writing^^  was  a  mere  ministerial  act  which 
he  could  authorize  Glaze  or  anyone  else  to  do  for  him. 

Me.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  case  involves  the  validity  of  an  appointment  of  a  substitute 
trustee  for  the  execution  of  the  power  of  sale  conferred  in  a  deed  of 
trust  upon  real  estate  and  the  sale  thereof  under  the  power  by  such 
trustee. 

The  deed  of  trust  was  given  by  C.  W.  Hahl  to  secure  a  purchase 
money  note  for  land  in  favor  of  the  administrator  of  the  estate  of 
Susan  Spofford.  It  provided  that  in  case  of  the  death  of  the  trustees 
named  in  the  instrument  or  their  refusal  or  failure  to  act,  a  successor 
might  be  appointed  by  the  beneficiary,  or  the  holder  of  the  note,  with- 
out other  formality  than  an  appointment  and  designation  in  writing. 
J.  A.  Rose  became  the  holder  of  the  note.  Of  the  two  trustees  named 
in  the  deed  of  trust,  one  died  and  the  other  declined  to  execute  the 
power  of  sale  after  default  in  the  payment  of  the  note.    A  substitute 

Vol.    108-23. 
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trustee  was  then  appointed  by  J.  T.  Glaze,  who  acted  in  the  matter  as 
attorney  in  fact  for  Rose  under  a  general  power  of  attorney  granting 
him  authority  to  buy  and  sell  real  estate  and  vendor's  lien  notes,  exe- 
cute and  release  liens  and  to  "make  leases,  etc.  The  land  was  adver- 
tised and  sold  by  the  substitute  trustee  so  appointed.  Some  months 
after  the  sale  Rose  attempted  to  ratify  Glaze's  appointment  of  the 
trustee  by  a  recorded  instrument  in  writing  in  which  he  recited  that 
the  appointment  was  made  with  his  consent  and  approval. 

The  power  of  sale  in  a  deed  of  trust  is  an  important  power.  It  is  a 
method  provided  for  the  transferring  of  one  man's  property  to  another. 
The  maker  of  the  instrument  has  the  right  to  impose  upon  its  exercise 
such  conditions  as  he  deems  necessary,  and  such  limitations  as  he  does 
impose  must  be  strictly  followed.  It  is  a  power  which  admits  of  no 
substitution  and  of  no  equivalent.  Crosby  v.  Huston,  1  Texas,  203; 
Boone  v.  Miller,  86  Texas,  74,  23  S.  W.,  674;  Perry  on  Trusts  (3d  ed.)> 
sec.  602. 

It  was  declared  by  Lord  Mansfield : 

"That  the  intent  of  the  parties  who  gave  the  power  ought  to  govern 
every  construction.  He  to  whom  it  is  given  has  a  right  to  enjoy  the 
full  exercise  of  it.  They  over  whose  estate  it  is  given  have  a  right  to 
say  it  shall  not  be  exceeded.  The  conditions  shall  not  be  evaded;  it 
shall  be  strictly  pursued  in  form  and  substance ;  and  all  acts  done  under 
a  special  authority  not  agreeable  thereto  nor  warranted  thereby  must 
be  void.''    1  Burrows'  Reports,  120. 

In  Perry  on  Trusts,  supra,  it  is  said: 

^T.t  must  be  constantly  borne  in  mind  that  the  power  of  sale  given 
in  the  deed  or  mortgage  must  be  strictly  followed  in  all  its  details.  The 
power  of  transferring  the  property  of  one  man  to  another  must  be  fol- 
lowed strictly,  literally,  and  precisely.  Such  a  power  admits  of  no  sub- 
stitution and  of  no  equivalent,  even  in  unimportant  detail.  If  the 
power  contains  the  details,  the  parties  have  made  them  important;  and 
no  change  can  be  made  even  if  the  mortgagor  would  be  benefited  thereby,, 
nor  if  a  statute  provides  a  different  manner.  If  the  power  is  not  exe- 
cuted as  it  is  given  in  all  particulars,  it  is  not  executed  at  all,  and 
the  mortgagor  still  has  his  equity  of  redemption.^* 

The  power  to  appoint  a  substitute  trustee  for  the  execution  of  the 
power  of  sale  is  not  inherent  in  the  cestui  que  trust.  It  is  only  through 
the  express  authority  of  the  \nstrument  that  the  power  can  be  exerted. 
Jones  on  Mortgages,  see.  1774;  Clark  v.  Wilson,  53  Miss.,  119.  It  can 
be  exercised  only  by  those  persons  to  whom  it  is  expressly  given,  de- 
clares a  recognized  authority  upon  the  subject.     Hill  on  Trustees,  p.  183. 

The  question  was  ruled  upon  by  the  Court  of  Civil  Appeals  for  the 
Second  District  in  Wilder  v.  Moren,  40  Texas  Civ.  App.,  393,  89  S.  W.,. 
1087.  There,  the  deed  of  trust  provided,  as  does  this  one,  that  the 
payee  or  holder  of  the  note  should  have  the  power  of  appointment.  An 
attorney  in  fact  for  a  subsequent  holder  made  the  appointment.  It  was 
declared  to  be  unauthorized  and  void.     It  is  urged  that  the  decisioi> 
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is  to  be  distinguished  in  that  the  deed  of  trust  there  in  terms  required 
that  the  appointment  be  evidenced  by  an  instrument  ^^signed  and  ac- 
knowledged by  the  payee  or  the  holder  of  the  note/^  showing,  it  is  said, 
that  no  one  but  the  payee  or  a  holder  was  authorized  to  make  the  ap- 
pointment. We  regard  the  present  deed  of  trust  as  no  less  plain  or 
emphatic.  It  gives  the  payee  or  holder  of  the  note  authority  to  make 
the  substitution  "without  other  formality  than  an  appointment  or 
designation  in  writing.^'  This  means  that  the  written  designation  was 
to  be  executed  by  the  persons  to  whom  the  power  of  the  appointment 
was  given.  It  was  expressly  given  only  to  the  payee  of  the  note  or  a 
holder  of  it. 

The  Supreme  Court  of  Mississippi  has  also  determined  the  question. 
Watson  V.  Perkins,  88  Miss.,  64,  40  So.,  643.  It  was  held  that  the 
power  of  appointing  a  substitute  trustee  in  such  an  instrument  is  per- 
sonal and  can  not  be  delegated  to  an  agent  or  attorney  in  fact. 

In  Crosby  v.  Huston,  1  Texas,  203,  the  beneficiaries  of  the  deed  of 
trust  were  Lacoste,  Herman  and  Briggs,  who  composed  a  partnership. 
It  appears  from  the  decision  that  the  instrument  provided  that  the  power 
of  appointing  a  substitute  trustee  should  be  exercised  by  the  three 
partners  jointly.  A  substitute  appointment  was  made  by  two  distinct 
instruments,  one  signed  by  Lacoste  for  himself  and  as  attorney  of 
Herman  and  Briggs,  and  the  other  being  later  executed  by  Herman 
and  Briggs  but  not  by  Lacoste.  It  was  held  in  an  opinion  by  Chief 
Justice  Hemphill  that  while  the  two  instruments  taken  together  con- 
stituted a  sufficient  execution  of  the  power  of  appointment,  the  act  of 
Lacoste  alone,  where  he  attempted  to  make  the  appointment  for  himself 
and  as  agent  for  the  other  two  beneficiaries,  conferred  no  authority. 

It  is  argued  that  the  maker  of  the  deed  of  trust  could  not  have  in- 
tended to  repose  any  confidence  or  trust  in  an  unknown  holder  of  the 
note,  and,  therefore,  no  reason  exists  for  denying  to  such  a  holder  the 
delegation  of  the  power.  True,  the  maker  could  not  foresee  who  would 
come  to  be  a  holder  of  the  note,  and  it  can  not  be  strictly  said  that  the 
power  was  granted  on  account  of  personal  confidence  in  the  donee.  But 
sufficient  reasons  can  be  advanced  for  the  provision  of  the  instrument 
that  only  a  holder  of  the  note  should  exert  the  power.  He  has  an  in- 
terest in  the  security  and  in  the  due  exercise  of  the  power  of  sale  not 
possessed  by  an  agent.  The  selection  of  a  substitute  trustee  always 
involves  choice  and  discretion.  It  requires  good  faith,  and  the  desig- 
nation of  only  such  a  person  as  will  conduct  the  sale  with  entire  fair- 
ness. A  power  whose  exercise  involves  discretion  is  not  delegable.  The 
trustee,  it  is  to  be  remembered,  is  the  agent  both  of  the  maker  of  the 
deed  of  trust  and  the  cestui  que  trust.  Jones  on  Mortgages,  sec.  1771. 
Because  of  these  considerations  the  maker  might  well  be  willing  to  allow 
a  holder  of  the  note  to  make  the  appointment  in  the  event  the  original 
trustee  failed  to  act,  but  for  the  same  reasons  be  wholly  unwilling  that 
a  mere  agent  should  have  the  authority.  It  is  to  be  supposed  that  the 
maker,  in  granting  the  power  of  appointment,  has  determined  who  shall 
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exencise  it.  It  is  his  right  to  restrict  its  exercise  to  certain  persons 
or  to  a  certain  class  of  persons.  It  is  a  strict  power,  and  the  exact 
conditions  imposed  in  the  granting  of  it  should,  therefore,  be  respected. 
The  judgments  of  the  Court  of  Civil  Appeals  and  District  Court  are 
reversed  because  of  the  invalidity  of  the  appointment  of  the  substitute 
trustee  and  the  sale  by  him  of  the  land,  and  the  cause  is  remanded  to 
the  District  Couri;  for  furi;her  trial. 

Reversed  and  remanded. 


?fORTHERN  Texas  Traction  Company  v.  L.  W.  Evans. 

No.  2618.    Decided  April  11,  1917. 

1. — Carriers  of  Fassangrers— Charge — ^AflELrmative  Presentation  of  Defense. 
Plaintiff  sought  recovery  for  injuries  by  a  fall  from  the  platform  of  a  car 
while  he  was  alighting.  Refusal  of  a  requested  instruction  that  if  the  car  came 
to  a  stop  gradually  and  without  any  sudden  movement  or  jerk  (which  was  the 
sole  claim  of  negligence  in  issue)  the  verdict  should  be  for  defendant,  is  held 
not  ground  for  reversal.  Defendant  was  entitled  to  an  afilrmative  presentation 
of  this  defense;  but  this  was  done  by  the  charge  given,  to  the  effect  that  if 
plaintiff  fell  by  losing  his  balance,  and  was  not  thrown  by  a  sudden  jerk,  he 
could  not  recover.     (Pp.  356,  357.) 

8. — Case  improved. 

The  rulings  of  the  Court  of  Civil  Appeals  in  this  case  (Northern  Texas  Trac- 
Co.  V.  Evans,  152  S.  W.,  707)  approved.     (P.  357.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Sixth  District,  in  an 
appeal  from  Tarrant  County. 

The  traction  company,  which  had  appealed  from  a  judgment  in  favor 
of  Evans,  obtained  writ  of  error  on  its  aflRrmance  (152  S.  W.,  707). 

Capps,  Cantey,  Banger  A  Short  and  Wm.  L.  Evans,  for  plaintiflE  in 
error. — It  was  error  for  the  court  to  refuse  the  requested  charge  aflBrm- 
atively  submitting  to  the  jury  the  negative  of  the  sole  theory  urged  by 
appellee.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Kiersey,  98  Texas,  696; 
N.  T.  T.  Co.  V.  Moberly,  109  S.  W.,  483 ;  Dallas  Oil  &  Ref .  Co.  v.  Carter, 
134  S.  W.,  418;  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Johnson,  100 
Texas,  237,  97  S.  W.,  1039 ;  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Hall, 
98  Texas,  488,  85  S.  W.,  787 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory, 
89  Texas,  635,  35  S.  W.,  1058;  Lyon  v.  Bedgood,  117  S.  W.,  897;  Texas 
Trunk  Ry.  Co.  v.  Ayres,  83  Texas,  268,  18  S.  W.,  686. 

A.  J,  Clendenen,  for  defendant  in  error. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  plaintiff,  Evans,  either  fell  or  was  thrown  from  an  interurban 
electric  car  operated  by  the  defendant  as  it  came  to  his  alighting  place. 
His  claim  was  that  while  standing  upon  the  rear  platform  preparatory 
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to  leaving  the  car  when  it  stopped,  he  waa  thrown  by  a  sudden  and 
negligent  jerk  or  lurch  of  the  ear.  The  defendant  denied  that  there 
was  any  such  movement  of  the  car,  or  that  it  did  anything  to  cause  the 
plaintiffs  fall.  It  claimed  that  with  cumbersome  bundles  in  his  arms 
and  while  the  car  was  still  in  motion,  he  stepped  from  the  platform  to 
the  step  of  the  car,  and  in  so  doing,  or  in  his  attempt  to  make  the  step, 
lost  his  balance  and  fell. 

The  court  charged  the  jury  that  if  th^  plaintiff  took  a  position  on 
the  step  of  the  car  while  it  was  in  motion  and  did  not  take  hold  of  the 
handholds  of  the  car,  and  that  this  was  negligence  on  his  part  and 
the  proximate  cause  of  his  injuries,  the  verdict  should  be  for  the  de- 
fendant; also,  that  such  should  be  the  verdict  if  while  occupying  a 
position  on  the  step  the  plaintiff  lost  his  balance  and  fell  and  was  not 
thrown  by  a  sudden  jerk  or  lurch  of  the  car. 

The  latter  instruction  was  also  embodied  in  a  special  charge  given  at 
the  defendants  request. 

A  special  charge  was  requested  by  the  defendant  to  the  effect  that  if 
the  car  came  to  a  stop  gradually  and  without  any  sudden  movement 
or  jerk,  a  verdict  should  be  returned  for  the  defendant,  independently 
of  whether  the  plaintiff  was  injured.  The  writ  of  error  was  granted 
because  of  the  refusal  of  this  charge. 

The  defendant  was  entitled  to  an  affirmative  presentation  of  its  de- 
fense that  there  was  no  sudden  jerk  or  lurch  of  the  car^  but  we  think 
the  issue  was  substantially  so  submitted  in  the  general  charge  and  in 
the  special  charge  given  at  its  request. 

There  was  no  controversy  as  to  the  plaintiff's  falling  from  the  car. 
The  cause  of  his  falling  was  the  question.  As  to  this,  the  case  pre- 
sented only  two  possible  theories,  that  is,  a  sudden  movement  of  the 
car,  or  the  plaintiff's  losing  his  balance  unaided  by  any  such  movement. 
His  version  was  that  his  fall  was  from  the  platform  and  was  due  to  a 
sudden  jerk  or  lurch  of  the  car.  According  to  the  testimony  adduced 
for  the  defendant,  he  fell  from  the  step  and  there  was  no  such  jerk 
or  lurch.  In  the  instructions  given  by  the  court  the  jury  was  told 
that  there  could  be  no  recovery  by  the  plaintiff  if  his  fall  was  due  to 
his  losing  his  balance  and  not  to  a  sudden  movement  of  the  car.  This 
was  an  affirmative  presentation  of  the  defense  that  the  cause  of  the  fall 
was  not  a  sudden  movement  of  the  car,  and  as  fully  conserved  the  rights 
of  the  defendant  as  would  have  the  charge  which  was  refused.  A  find- 
ing that  a  sudden  movement  of  the  car  did  not  cause  the  fall  would, 
under  the  evidence,  have  been  equivalent  to  a  finding  that  there  was  no 
such  movement  to  cause  it. 

As  to  the  criticism  made  of  the  general  charge,  we  do  not  regard  it 
as  in  anywise  misleading  when  considered  in  its  entirety. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
affirmed. 

Aflvrmed, 
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J.  L.  HuGQiNS  V.  Clara  T.  Carey. 

No.  2466.    Decided  April.  18,  1917. 

1. — Charc^« — Donble  Damages — ^Promise  of  Marriage — Sednction. 

On  the  issue  of  damages  for  breach  of  promise  of  marriage,  involving  seduc- 
tion of  plaintiff  and  birth  of  a  child,  the  jury  were  instructed  that  recovery 
for  the  breach  of  promise  to  marry  should  include  ''all  damages  sustained  l^ 
her  on  aocoimt  of  injury  to  her  feelings,  affection,  and  wounded  pride,  as  well 
as  the  losf  of  marriage";  and  if  plaintiff  was  seduced  and  got  with  child  by  such 
promise,  **you  may  add  to  such  sum  such  other  and  further  damages  as  .  .  . 
you  believe  she  has  sustained  by  reason  of  such  seduction  .  .  .  and  the  dis- 
grace and  humiliation  .  .  .  thereby,  if  any."  This  was  erroneous  as  direct- 
ing an  award  of  double  damages,  the  first  quoted  sentence  permitted  recovery 
for  injury  to  her  feelings  and  pride  by  the  seduction;  the  second  required  the 
same  damages  for  the  seduction  to  be  added  to  that  recovery.     (Pp.  361,  362.) 

2, — Same. 

It  was  proper  to  allow  the  jury,  in  assessing  damages,  to  take  into  account, 
if  they  should  find  that  there  was  a  breach  of  promise  to  marry,  the  fact  of 
•eduction,  though  it  is  not  permissible  to  allow  damages  for  seduction  alone. 
Doggett  V.  Wallace,  76  Texaa,  353,  followed.     (P.  362.) 

8. — Same — ^Verdict — Bemittitur. 

Under  such  charge  (paragraph  1)  a  verdict  assessing  plaintiff's  ''actual" 
damages  at  $35,000.00  and  her  '^special"  damages  at  $10,000.00,  did  not  segregate 
the  damages  for  seduction  from  the  sum  so  awarded  as  "actual"  damages,  and 
the  error  in  the  charge  was  not  cured  on  appeal  by  requiring  a  remittitur  of 
$10,000.00.  The  error  affected  both  the  "actual"  and  the  "special"  damages  so 
assessed.     (Pp.  362,  363.) 

4. — ^New  Trial — Newly  Discovered  Evidence. 

Plaintiff  having  refused  to  disclose  before  the  trial  any  information  by 
which  her  claim  to  having  borne  a  child  as  the  result  of  seduction  could  be 
verified,  evidence  in  disproof  of  such  claim  discovered  and  discoverable  only 
through  the  disclosures  made  by  her  testimony  on  the  trial  should  have  led  to 
the  granting  of  a  new  trial.     (Pp.  363,  364.) 

6. — Same — ^Impeachment  of  Witness. 

Though  new  trials  are  not  granted  for  newly  discovered  evidence  merely 
impeaching  a  witness,  the  fact  that  it  disproves  a  part  of  plaint iff^s  case  makes 
it  sufiicient  groimd  for  such  relief,  though  its  effect  is  also  to  impeach  that 
party  as  a  witness.  Houston  &  T.  C.  Ry.  Co.  v.  Forsyth,  49  Texas,  171,  fol- 
lowed.    (P.  363.) 

6. — Newly  Discovered  Evidence — ^AfOdavit. 

That  the  statement  of  a  newly  discovered  witness  as  to  his  evidence  is  at- 
tested by  his  "acknowledging"  his  written  statement  before  a  notary  public, 
instead  of  swearing  to  it,  ia  an  objection  coming  too  late  when  first  raised  in 
the  Supreme  Court  on  writ  of  error.     (P.  364.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Clay  County. 

Huggins  obtained  writ  of  error  on  the  affirmance,  with  remittitur,  of 
a  judgment  obtained  against  him  by  Mrs.  Carey  in  her  action  for  breach 
of  promise  to  msLvry, 

Davis  &  Davis,  Allen  &  Allen,  McLean,  Scott  d  McLean,  smi  WiU 

Digitized  by  VjOOQIC 


1917.]  HuGGiNS  V.  Carey.  359 

liams  it  Stedman,  for  plaintiff  in  error. — ^In  the  second  paragraph  of 
its  charge  to  the  jury  the  court  authorizes  the  assessment  of  double 
damages,  and  thereby  fell  in  error.     Daggett  v.  Wallace,  75  Texas,  355 ; 

5  Cyc,  p.  1014;  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  898;  Glasscock 
V.  Schell,  57  Texas,  215. 

It  can  not  be  said  that  the  ten  thousand  dollars  special  damages  was 
for  the  seduction,  and  that  the  thirty-five  thousand  dollars  was  for  the 
yalue  of  the  marriage  and  the  humiliation  and  shame  she  suffered  aside 
from  the  seduction. 

Evidence  tending  to  contradict  that  which  plaintiff  testified  to  and 
to  show  that  she  testified  falsely,  is  not  impeaching  testimony  within 
the  meaning  of  the  rule  that  a  new  trial  will  not  be  granted  for  the 
purpose  of  impeaching  a  witness.  It  is  original  testimony.  Cyc,  vol. 
29,  p.  918;  Eailway  Co.  v.  Forsyth,  49  Texas,  171. 

As  to  want  of  diligence  to  discover  evidence,  we  cite  the  cases  of 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Groner,  100  Texas,  416,  and  International 

6  G.  N.  Ey.  Co.  V.  Howell,  101  Texas,  606,  to  the  effect  that  a  defendant 
is  not  required  to  prepare  a  defense  before  he  is  sued.  The  decisions 
of  this  court  show  that  it  has  consistently  reversed  refusals  of  new  trials 
by  the  trial  courts  when  such  a  showing  was  made.  That  this  power 
still  belongs  to  this  court,  see  Abies  v.  Donley,  8  Texas,  336;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Blanchard,  96  Texas,  617,  618;  Mitchell  v.  Bass, 
26  Texas,  372. 

R.  E,  Taylor,  Hunter  £  Hunter,  W.  A.  Hanger,  W.  F,  Ramsey,  and 
Theodore  Mack,  for  defendant  in  error. — Upon  the  proposition  that  the 
verdict  should  be  read  in  connection  with  the  pleadings  of  the  case  we 
cite  Newcomb  v.  Walton,  41  Texas,  318 ;  Dodd  v.  Gaines,  82  Texas,  432 ; 
Bushing  v.  Lanier,  111  S.  W.,  1090;  Brown  v.  Montgomery,  31  S.  W., 
1080;  Samples  v.  Wever,  121  S.  W.,  1131.  In  the  petition  plaintiff 
claimed  forty  thousand  dollars  actual  damages,  and  by  way  of  aggrava- 
tion claimed  an  additional  twenty-five  thousand  dollars  for  seduction 
and  the  birth  of  the  child.  The  newly  discovered  evidence  was  im- 
peaching testimony,  and  it  is  well  settled  law  in  Texas  that  a  new  trial 
will  not  be  granted  on  such  newly  discovered  evidence  if  its  only  pur- 
pose would  be  to  contradict  or  impeach  the  testimony  of  the  successful 
party.  Houston  St.  Ey.  Co.  v.  Sciacca,  80  Texas,  356,  and  cases  there 
cited.  As  to  all  the  newly  discovered  evidence  see  also:  Jones  Estate 
V.  Neal,  98  S.  W.,  420,  and  cases  there  cited;  Texas  Cent.  Ry.  Co.  v. 
Dumas,  149  S.  W.,  546,  and  cases  there  cited;  Metzger  v.  Wendler,  35 
Texas,  386;  Scranton  v.  Tilley,  16  Texas,  193. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  the  District  Court  of  Clay  County,  Texas, 
by  Mrs.  Clara  T.  Carey,  defendant  in  error,  against  J.  L.  Huggins, 
plaintiff  in  error,  to  recover  damages  from  the  latter  for  an  alleged 
breach  of  a  marriage  contract.     The  trial,  which  was  by  a  jury,  re- 
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suited  in  a  verdict  in  Mrs.  Carey's  favor.  Huggins  appealed  to  the  Court 
of  Civil  Appeals  for  the  Second  District,  where  the  judgment  of  the  Disr 
trict  Court  was  afiSrmed.  149  S.  W.,  390.  A  petition  for  writ  of  error 
was  presented  to  this  court  by  said  Huggins,  and  the  writ  was  granted 
October  9,  1912,  this  court  then  inclining  to  the  view  that  the  trial 
court  erred  in  refusing  to  grant  a  new  trial  in  order  to  secure  the  newly 
discovered  evidence  mentioned  in  the  plaintiflE  in  error's  motion  for  a 
new  trial;  and  also  believing  the  court's  charge  on  the  measure  of 
damages  was  erroneous. 

The  defendant  in  error,  Mrs.  Carey,  at  the  time  she  alleges  to  have 
consented  to  marry  Huggins,  was  a  widow,  twenty-eight  years  of  age. 
Huggins  was  a  bachelor,  fifty-nine  years  of  age.  She  was  then  residing 
in  Fort  Worth,  Texas.  He  was  residing  in  Clay  County,  Texas,  on 
his  ranch,  and  is  shown  to  have  been  a  man  of  considerable  means.  She 
alleges  that  she  met  Huggins  on  the  13th  day  of  March,  1906,  and 
became  engaged  on  the  25th  day  of  December,  1906,  to  marry  him; 
that  on  or  about  the  first  day  of  September,  1907,  he  asked  her  to 
permit  him  to  have  carnal  intercourse  with  her,  renewing  his  promise 
of  marriage;  that  she,  relying  upon  his  promise  of  marriage,  assented, 
and  on  said  date  they  did  have  sexual  intercourse,  and  continued  such 
course  of  carnal  intercourse  at  diflEerent  times  under  said  promise  of 
marriage  until  about  March  15,  1908,  when  she  became  pregnant  with 
child  by  Huggins,  of  which  she  informed  him,  and  later,  on  or  about 
the  10th  day  of  December,  1908,  she  gave  birth  to  a  girl  child.  The 
trial  was  had  on  May  15,  1911,  at  which  date  the  child  was  about  two 
and  one-half  years  old,  according  to  her  statement.  She  alleged  that 
subsequent  to  the  birth  of  the  child,  on  each  of  his  visits  to  her,  they 
continued  such  illicit  intercourse  until  about  the  first  day  of  January, 
1911,  Huggins  all  the  time  assuring  her  that  he  intended  to  carry  out 
his  promise  of  marriage,  and  she  relying  upon  such  promise;  that  on 
or  about  the  first  day  of  January,  1911,  Huggins,  for  the  first  time 
told  her  that  he  would  not  marry  her,  and  would  not  fulfill  his  promise 
so  to  do;  that  by  reason  of  the  breach  of  his  promise  she  suflEered  the 
loss  of  an  advantageous  marriage,  Huggins  being  a  man  of  great  wealth 
and  high  social  position,  and  that  in  addition  thereto  her  love  and 
affections  had  been  disregarded  and  blighted,  and  her  feelings  had  been 
lacerated,  and  her  spirit  greatly  wounded,  and  she  had  suffered  great 
distress,  worry  and  humiliation;  that  she  was  greatly  in  love  with 
Huggins,  and  anxious  to  marry  him,  and  that  in  addition  to  the  loss 
of  on  advantageous  marriage,  and  the  injury  she  sustained  from  dis- 
tress and  mortification,  and  as  a  result  of  said  intercourse,  and  the 
birth  of  a  girl  child,  she  had  been  put  to  the  expense  since  its  birth, 
of  supporting  and  maintaining  it,  with  the  exception  of  the  sum  of  $25 
per  month  paid  by  Huggins  for  about  twelve  months  after  its  birth, 
and  that  she  will  be  compelled  in  the  future  to  incur  the  expense  of 
maintaining  and  educating  said  child,  and  that  when  it  becomes  known, 
if  it  does,  that  she  is  the  mother  of  an  illegitimate  child,  this  fact  will 
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destroy  her  social  standing  among  her  associates  and  friends,  and  will 
cause  them  to  look  upon  her  with  shame  and  disgrace,  which  will  follow 
her  through  the  remainder  of  her  life.  She  prayed  for  actual  damages 
in  the  sum  of  $40,000,  and  for  special  damages  in  the  sum  of  $25,000. 
The  plaintiff  in  error,  Huggins,  answered  her  petition  by  a  number 
of  exceptions  and  demurrers.  He  also  denied  specially  that  he  had 
promised  plaintiff  to  marry  her,  or  that  he  had  said  anything  which 
could  be  construed  into  a  promise  of  marriage;  alleged  that  he  paid 
her  valuable  considerations  for  all  intercourse  he  had  with  her,  towit: 
about  $6000;  that  he  furnished  her  money  at  various  times,  and  paid 
her  well  for  all  that  he  got;  he  denied  that  any  child  was  bom  that 
belonged  to  him,  although  he  admitted  that  he  furnished  plaintiff  with 
money  to  keep  up  a  supposed  child  which  plaintiff  said  she  had  given 
birth  to  at  some  place  in  California;  that  if  plaintiff  ever  had  a  child 
^'she  had  it  of  her  own  volition,  and  that  he  was  not  the  father  of  same 
and  had  nothing  to  do  with  W ;  that  at  the  time  he  met  the  defendant 
in  error  he  had  gone  to  a  rooming  house  in  the  City  of  Fort  Worth, 
for  the  purpose  of  securing  a  room;  that  he  was  there  introduced  to 
and  met  her;  that  at  said  meeting  there  were  no  improper  relations 
between  them,  but  that  their  acquaintance  became  intimate,  and  that 
about  seven  or  eight  months  later  he  did  have  intercourse  with  her  at 
a  rooming  house  or  hotel  in  the  City  of  Fort  Worth,  Texas;  that  prior 
to  having  intercourse  with  her  he  loaned  her  the  sum  of  $3000  in  cash, 
and  that  she  voluntarily  suggested  and  submitted  to  defendant  her  per- 
son, and  declined  to  return  or  account  for  any  of  said  money;  that 
thereafter,  on  various  occasions,  he  did  have  carnal  intercourse  with  her, 
and  on  two  different  occasions  he  did  pay  her  the  sum  of  $500  at  each 
time,  and  afterwards  did  send  and  give  her  various  sums  of  money,  in 
all  amounting  to  $6000  or  $7000 ;  that  she  never  at  any  time  made  any 
demand  upon  him  to  marry  her  until  more  than  a  year  after  he  had 
ceased  sending  her  any  money,  and  had  ceased  paying  her  any  attention ; 
that  he  did  not  promise  to  marry  her,  and  never  intended  so  to  do,  and 
the  first  that  he  knew  that  she  claimed  any  promise  of  marriage  to 
have  been  made  was  more  than  a  year  after  he  had  ceased  giving  her 
money,  and  paying  her  any  attention,  and  after  she  had  made  repeated 
demands  upon  him  for  money,  and  after  he  had  refused  such  demands; 
that  she  is  a  woman  about  thirty-five  years  of  age;  had  roomed  and 
boarded  for  many  years  at  various  boarding  houses  and  hotels  in  the 
City  of  Fort  Worth,  Texas;  that  she  had  previously  been  married,  and 
that  she  was  a  ^^grass-widow"  at  the  time  he  met  her. 

The  court  charged  the  jury  on  the  measure  of  damages,  as  follows: 
"The  measure  of  damages  in  this  case  is  compensation  to  the  plaintiff 
for  the  breach  of  the  promise  to  marry  her,  which  includes  all  damages 
sustained  by  her  on  account  of  injury  to  her  feelings,  affection  and 
wounded  pride,  as  well  as  the  loss  of  the  marriage  of  the  defendant. 
And,  if  you  further  believe  from  the  evidence  that  by  reason  of  such 
promise  to  marry  her,  if  such  was  made  by  the  defendant,  he  seduced 
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her  and  begot  her  with  child,  and  that  child  was  bom  of  said  seduc- 
tion, then,  yon  may  add  to  such  sum  such  other  and  further  damages 
as  in  your  sound  discretion  you  believe  she  has  sustained  by  reason  of 
such  seduction  and  by  reason  of  the  disgrace  and  humiliation  which  she 
has  thereby  sustained,  if  any/' 

This  charge  is  assailed  by  the  plaintiff  in  error  upon  the  groimd  that 
it  authorizes  the  jury  to  assess  double  damages  against  him.  We  think 
the  contention  must  be  sustained.  The  first  paragraph  of  this  charge 
directs  the  jury  to  find  compensation  in  favor  of  the  plaintiff  in  a  sum 
which  includes  "all  damages  sustained  by  her  on  account  of  injury  to 
her  feelings,  affection  and  wounded  pride,  as  well  as  the  loss  of  the 
marriage/'  This  is  clearly  broad  enough  to  authorize  the  recovery  of 
damages  for  the  seduction,  and  injury  to  her  feelings,  affection  and 
wounded  pride  resulting  from  the  seduction,  as  well  as  resulting  from 
the  breach  of  the  promise  of  marriage.  The  second  paragraph  author- 
izes the  jury  to  assess,  in  addition  thereto,  such  other  and  further  dam- 
ages as  in  their  discretion  they  might  believe  she  had  sustained  by 
reason  of  the  seduction,  if  any,  and  by  reason  of  the  disgrace  and 
humiliation  which  she  thereby  sustained,  which,  we  think,  in  effect, 
were  embraced  in  the  first  paragraph  of  the  charge,  and  being  in 
addition  thereto,  clearly  authorized  a  double  recovery.  It  was  proper 
to  allow  the  jury,  in  assessing  the  damages,  to  take  into  account,  if 
they  should  find  there  was  a  breach  of  promise  to  marry,  the  fact  of 
seduction,  though  it  is  not  permissible  to  allow  damages  for  seduction 
alone.  Daggett  v.  Wallace,  75  Texas,  353,  16  Am.  St.,  908,  13  S.  W., 
49.  But  it  is  not,  under  any  circumstances,  proper  to  authorize  the 
jury  to  assess  damages  twice  on  account  of  the  seduction  and  the  in- 
jured feelings  resulting  therefrom.  This,  we  think,  the  charge  of  the 
court  plainly  authorizes.  The  jury  assessed  damages  in  the  sum  of 
$45,000.  The  Court  of  Civil  Appeals,  being  of  the  opinion,  as  we  are, 
that  the  charge  authorized  the  recovery  of  double  damages,  required  a 
remittitur  of  $10,000,  in  the  belief  that  in  this  way  the  probable  in- 
jury to  the  plaintiff  in  error  would  be  ctired.  This  holding  was  based 
on  the  fact  that  the  jury,  in  the  form  of  its  verdict,  allowed  $10,000 
to  the  defendant  in  error  as  "special  damages.''  The  form  of  the  ver- 
dict was: 

^^^e,  the  jury,  find  for  the  plaintiff,  and  assess  her  actual  damages 
at  thirty-five  thousand  dollars  ($35,000)  and  special  damages  at  the 
.sum  of  ten  thousand  dollars  ($10,000)." 

We  see  nothing  in  the  verdict  to  indicate  a  segregation  of  the  dam- 
ages arising  from  seduction  from  the  other  damages  found  by  the  jury. 
So  far  as  the  verdict  itself  shows,  when  construed  in  connection  with 
the  charge  of  the  court,  there  appears  no  segregation  by  the  jury  of 
any  of  the  items  of  damage  from  any  of  the  other  items  found.  So  far 
as  appears  from  the  verdict,  in  connection  with  the  charge  of  the  court, 
the  finding  of  $35,000  actual  damages,  and  the  finding  of  $10,000 
special  damages,  each  embraces  double  damages.     If  so,  to  remit  the 
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$10,000  finding  would  not  cure  the  error,  but  would  still  leave  a  double 
recovery  in  the  $35,000  finding.  If  the  charge  of  the  court  had  directed 
the  jury  to  separate  the  damages  resulting  from  the  breach  of  promise 
and  from  the  injury  to  her  feelings  resulting  therefrom,  from  the  dam- 
ages which  resulted  from  the  seduction  and  the  injury  to  her  feelings 
resulting  therefrom,  calling  one  actual  damages  and  the  other  special 
damages,  then  the  verdict  of  the  jury  in  its  form,  might  with  reasonable 
clearness  reflect  such  separation,  and  a  remittitur  in  such  a  case  would 
probably  cure  the  error,  since  it  would  be  presumed  that  the  jury  obeyed 
the  instruction  of  the  court,  and  separated  the  items  of  damage  as  di- 
rected. But  the  charge  does  not  undertake  to  require  such  separation. 
Why  a  separation  was  made  by  the  jury,  or  what  rule,  if  any,  they  fol- 
lowed in  making  it  does  not  appear.  It  is  true  that  the  defendant  in 
error,  in  her  petition,  alleged  that  she  had  been  damaged  in  the  sum 
of  $40,000  actual  damages,  and  $25,000  special  damages,  and  prayed 
for  such  judgment.  We  can  not  conclude  from  this  that  the  jury,  when 
dividing  the  amount  of  damages  assessed  into  two  different  lump  sums, 
disobeyed  the  instruction  of  the  court  and  refused  to  allow  a  double 
recovery  as  required  by  such  charge.  We,  therefore,  think  the  remit- 
titur of  $10,000  did  not,  with  any  degree  of  certainty,  cure  the  injury 
caused  by  the  charge  in  authorizing  a  double  recovery  of  damages.  This 
error  in  the  charge  requires  a  reversal  of  the  judgment  which  was  ren- 
dered against  the  plaintiff  in  error. 

We  also  think  a  new  trial  should  have  been  ordered  by  the  trial  court 
on  account  of  the  newly  discovered  evidence  stated  in  connection  with 
the  motion  for  a  new  trial.  The  proposed  evidence  has  a  tendency  to 
prove  that  Mrs.  Carey  did  not  in  fact  give  birth  to  a  child.  It  was 
proposed  to  prove  that  no  nurse,  or  physician  of  the  names  given  by 
Mrs.  Carey  on  the  witness  stand,  lived  or  had  lived  in  the  City  of  Los 
Angeles,  in  the  vicinity  fixed  by  her  as  being  the  place  of  the  alleged 
birth.  Also  that  no  such  physician  was  practicing  in  Los  Angeles,  and 
that  no  birth  of  the  child  was  shown  by  the  record  of  births  in  said 
city.  It  is  true  that  this  evidence  pard:akes  of  the  nature  of  impeaching 
evidence,  but  it  is  also  original  evidence  tending  to  show  that  Mrs. 
Carey  had  not  given  birth  to  a  child  at  all.  She  tendered  by  her  evi- 
dence the  issue  as  to  birth,  fixing  the  time  and  place,  and  names  of 
the  nurse  and  the  physician  who  attended  her.  The  proposed  evidence 
wa's  clearly  in  rebuttal  of  the  issue  she  had  tendered,  and  the  fact  that 
it .  was  also  impeaching  evidence,  would  not  render  it  insufficient  to 
require  a  new  trial.  It  must,  of  course,  be,  and  is  the  settled  rule  that 
a  new  trial  should  not  be  granted  to  secure  evidence  whose  only  effect 
would  be  to  impeach  a  witness.  However,  it  must  be  admitted  to  be 
also  well  settled  that  though  the  newly  discovered  evidence  impeaches 
and  contradicts,  this  fact  will  be  untenable  as  an  objection  to  the  pro- 
posed evidence,  as  to  granting  a  new  trial  in  order  to  secure  it,  where 
it  tends  to  prove  facts  material  to  one  of  the  issues  in  the  case.  Houston 
&  T.  C.  Ey.  Co.  V.  Forsyth,  49  Texas,  171.     The  proposed  evidence  was 
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original  evidence,  and  tended  to  disprove  the  birth  of  the  child,  and 
was  a  proper  basis  for  granting  the  motion  for  a  new  trial.  The  state- 
ment of  Jno.  P.  Elms  attached  as  an  exhibit  to  the  motion  was  not 
sworn  to,  but  was  only  acknowledged  before  a  notary  public.  If  it  had 
been  excepted  to  when  presented,  it  might  have  been  proper  to  strike 
it  out.  But  it  was  not  excepted  to  when  it  was  presented  to  the  trial 
court,  and  was  not  objected  to,  on  this  ground,  in  Mrs.  Garey^s  brief 
when  the  case  was  presented  to  the  Court  of  Civil  Appeals.  We  think 
such  objection  if  made  now  would  come  too  late.  The  judgments  of 
the  District  Court  and  the  Court  of  Civil  Appeals  are  reversed,  and 
the  cause  is  remanded  to  the  District  Court. 

Reversed  and  remanded. 


W.   J.   BOSEBOROUGH  V.   ElLEN   CoOK  ET  AL. 

No,  2476.    Decided  April  18,  1917. 

1. — limitation — Begistered  Deed. 

To  support  title  by  limitation  through  possession,  etc.,  for  five  years  tinder 
a  deed  duly  registered,  it  is  not  necessary  that  any  title  be  acquired  by  the 
deed.  It  is  sufficient  that.it  is  an  instrument  purporting  to  convey  the  land. 
(P.  366.) 

8. — Same. 

The  effect  of  a  registered  deed  in  supporting  limitation  by  possession,  etc., 
for  five  years  under  it  depends  upon  the  notice  of  adverse  claim  given  by  its 
registration,  and  not  at  all  on  its  validity  as  a  conveyance  of  title.  (P.  3i66.) 
P'-i  -    II        •'     I  .        |i    •      . 

3. — Same — ^Lis  Pendens. 

The  effect  of  lis  pendens  operates  only  during  the  pendency  of  the  suit, 
and  only  as  to  those  matters  involved  in  the  suit.  Judgment  in  a  pending  par- 
tition suit  which  destroys  the  title  of  one  claiming,  under  a  deed  from  one  part 
owner,  land  which  the  decree  therein  sets  apart  to  another,  does  not  affect  the 
operation  of  that  conveyance  as  a  registered  deed  supporting  title  by  limitation. 
(Pp.  366,  367.) 

4. — Same — Partition — Case  Stated. 

Part  owners  of  land,  during  the  pendency  of  a  suit  for  partition  to  which 
they  were  parties,  conveyed  by  metes  and  bounds  a  part  of  the  land  to  one  not 
a  party  to  the  suit.  This  portion  of  the  land  was,  by  the  decree  of  partition, 
set  apart,  not  to  these  grantors,  but  to  another  part  owner.  Held  that  the  de- 
cree, while  depriving  such  grantee  of  title,  did  not  affect  his  deed  ae  a  reg- 
istered conveyance  supporting  limitation.  Having  held  possession  under  liis 
recorded  deed,  cultivating  and  using  the  land  and  paying  taxes  thereon  for  five 
years  after  such  decree,  he  acquired  title  against  those  to  whom  it  was  allotted 
in  the  partition.     (Pp.  366-368.) 

5. — Cases  Disl^g^shed. 

Paxton  V.  Meyer,  67  Texas,  97,  and  Voight  v.  Mackle,  71  Texas,  78,  dis- 
tinguished from  this  case.     (P.  368.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Sixth  District,  in  an 
appeal  from  Harrison  County. 

Koseborough  sued  Cook  and  others  for  the  recovery  of  land.    He 
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obtained  writ  of  error  on  the  affirmance  on  his  appeal  (148  S.  W.,  1120) 
of  a  judgment  for  defendants. 

F.  E.  Prendergast^  for  plaintiff  in  error. — ^The  law  seems  to  be  well 
settled  that  all  persons  who  purchase  from  litigants  during  the  pendency 
of  a  suit  are  bound  by  the  decree,  and  writ  of  possession  or  other  appro- 
priate writ  will  run  against  them  in  execution  of  the  judgment,  and 
this  applies  to  suits  for  partition  and  purchases,  from  the  plaintiflE  or 
defendant  in  the  suit.  Briscoe  v.  Bronaugh,  1  Texas,  333;  Paxton  v. 
Meyer,  67  Texas,  97 ;  Richards  v.  Smith,  67  Texas,  611 ;  Lee  v.  Salinas, 
15  Texas,  497 ;  Freeman  on  Coten  &  Part.,  sec.  470 ;  Bennett,  Lis  Pen- 
dens, sees.  293,  249,  155,  288,  239,  288 ;  Pom.  Eq.  Jur.,  sees.  632,  633 ; 
Eev.  Stats.,  arts.  3625,  5275;  De  LaVega  v.  League,  64  Texas,  205; 
Price  V.  Taylor,  62  S.  W.  (Ky.),  270;  Voight  v.  Mackle,  71  Texas,  78; 
Brokel  v.  McKechnie,  69  Texas,  33. 

James  Tucker,  A.  0.  Carter,  and  Beard  &  Davidson,  for  defendants 
in  error. — The  defendant  in  a  partition  decree  or  his  vendee  pendente 
lite  may  prescribe  under  the  five-year  statute  of  limitation  xmder  duly 
recorded  deed,  and  the  effect  of  such  decree  is  not  to  annul  said  deed 
for  that  purpose.  Acts  1905,  p.  316,  sees.  1  to  4;  Hunton  v.  Nichols, 
55  Texas,  230;  Allen  v.  Pierson,  60  Texas,  608;  Craig  v.  Cartwright, 
65  Texas,  413;  Shields  v.  Boone,  22  Texas,  198;  Cobb  v.  Robertson, 
99  Texas,  138;  Tjogan  v.  Robertson,  83  S.  W.,  400;  Pendleton  v.  Mc- 
Mains,  32  Texas  Civ.  App.,  575,  75  S.  W.,  350;  Sayles'  Stats.,  arts.  3342, 
3347,  3348,  3349. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

Pending  a  suit,  filed  in  the  year  1900,  for  partition  of  certain  land, 
two  of  its  joint  owners.  Turner  and  Blair,  by  regular  warranty  deed 
conveyed  a  part  of  it, — including  the  20-acre  tract  here  in  controversy, 
to  Ellen  Cook,  the  defendant  in  error,  a  stranger  to  the  partition  suii 
By  the  decree  subsequently  rendered  in  that  suit  the  tract  here  involved 
was  set  apart  to  another  of  the  joint  owners.  Ruby  Faust,  under  whom 
Roseborough,  the  plaintiff  in  error,  claims  by  direct  conveyance.  No 
writ  of  possession  against  Ellen  Cook  ever  issued  on  the  judgment. 

Prior  to  the  conveyance  by  Turner  and  Blair  and  during  the  pendency 
of  the  partition  suit,  they  had  contracted  to  convey  the  land  described 
in  their  deed  to  Tom  Cook,  Ellen's  husband,  in  contemplation,  doubt- 
less, that  it  would  be  allotted  to  them  in  the  partition.  Tom  Cook  died, 
and  the  deed  was  made  to  Ellen.  She  paid  for  the  land,  registered  her 
deed,  held  possession  of  the  land  under  the  deed,  improved  it,  and, 
whether  the  period  of  limitation  be  reckoned  from  the  date  of  the  deed 
or  the  date  of  the  judgment  in  the  partition  suit,  acquired  title  under 
the  five  years  statute  of  limitation,  if  the  deed  of  Turner  and  Blair 
afforded  sufficient  basis  for  such  a  title. 

The  question  presented  by  the  case, — ^whether  the  judgment  in  the 
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partition  suit  had  the  effect  of  cancelling  the  deed  for  the  purposes  of 
limitation  under  the  five  years  statute,  is  one  of  interest,  and  is  not  free 
from  diflBculty.  It  is,  however,  capable,  we  think,  of  accurate  solution 
by  bearing  clearly  in  mind  the  office  of  a  deed  under  the  five  years 
statute,  the  operation  of  the  lis  pendens  rule,  and  the  effect  of  the  judg- 
ment in  the  partition  suit  under  such  rule.  It  was  before  the  court, 
but  not  determined  in  Letney  v.  Marshall,  79  Texas,  513,  15  S.  W.,  586. 

To  support  limitation  under  the  five  years  statute  it  is  not  necessary 
that  the  deed,  under  which  the  claim  is  made,  convey  any  title.  The 
grantor  may  be  wholly  barren  of  any  vestige  of  title;  the  deed  may, 
therefore,  pass  no  semblance  of  title ;  yet,  if  it  describes  and  purports  to 
convey  the  land  and  tested  by  itself  is  upon  its  face  a  good  deed,  it 
meets  the  requirement.  Wofford  v.  McKinna,  23  Texas.  36,  76  Am. 
Dec.,  53;  Schleicher  v.  Gatlin,  85  Texas,  270,  20  S.  W.,  120;  Harris  v. 
Wells,  85  Texas,  312,  20  S.  W.,  68. 

Accordingly,  if  Ellen  Cook  had  a  deed  to  this  land,  good  upon  its 
face  and  which  retained  its  validity  as  such,  if  she  claimed  under  it, 
with  it  duly  registered,  and  met  the  other  requirements  of  the  statute, 
as  she  did,  for  a  continuous  five-year  period,  she  acquired  title  to  the 
land  by  limitation,  though  she  never  acquired  and  at  no  time  had  any 
title  whatever  in  virtue  of  the  deed. 

It  is  thus  clear  that  a  deed  under  the  law  governing  five  years  lim- 
itation has  a  character  distinct  from  that  of  an  effectual  muniment  of 
title.  For  the  purpose  of  such  limitation  it  performs  an  office  un- 
related to  title,  and  although  as  a  conveyance  of  title  it  may  be  futile. 
That  office  is  simply  to  aid  the  possession  as  a  means  of  notice  of  the 
adverse  claim  to  the  land. 

The  law  of  limitation  of  actions  for  land  is  founded  upon  notice. 
The  title  by  limitation  ripens,  primarily,  only  because,  in  such  manner 
and  for  such  period  of  time  as  the  different  statutes  require,  notice  is 
given  of  the  hostile  claim.  Under  the  three  years  statute  it  is  afforded 
by  possession  under  title  or  color  of  title.  Under  the  ten  years  statute, 
simply  by  possession.  And  under  the  five  years  statute  it  is  given  by 
possession,  the  payment  of  taxes,  and  the  registration  of  a  naked  deed. 
It  is  not  the  character  of  the  deed  as  a  conveyance  of  title  which,  under 
the  five  years  statute,  helps  to  put  limitation  in  motion.  It  assists  the 
operation  of  limitation  under  that  statute  merely  because  of  the  notice 
given  of  the  adverse  claim  by  its  registration  as  an  instrument  which 
purports  to  convey,  not  the  title,  but  the  land. 

The  rule  of  lis  pendens  does  not  prohibit  and  hold  void  a  conveyance 
during  the  pendency  of  the  suit.  The  interest  of  the  grantor  merely 
passes  subject  to  the  determination  of  the  cause.  If  the  grantor  recovers 
the  interest,  the  grantee  succeeds  to  it.  If  the  grantor  does  not  recover 
it,  the  grantee  acquires  nothing.  Bennett  on  Lis  Pendens,  sees.  167, 
183.  So,  the  deed  of  Turner  and  Blair  to  Ellen  Cook  was  not  void, 
though  given  while  the  partition  suit  was  pending.     Had  the  decree 
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awarded  Turner  and  Blair  this  particular  tract,  Ellen  Cook  would  have 
undoubtedly  acquired  the  title  to  it  under  the  deed. 

Furthermore,  a  lis  pendens  operates  only  during  the  pendency  of  the 
suit,  and  only  as  to  those  matters  that  are  involved  in  the  suit.  It 
terminates  with  the  judgment,  in  the  absence  of  an  appeal.  Bennett 
on  Lis  Pendens,  sec.  78.     There  was  no  appeal  in  the  partition  suit. 

True,  the  judgment  in  the  partition  suit  cancelled  Ellen  Cook's  title 
to  the  land.  After  the  judgment  she  stood  without  any  title. 
But  under  the  five  years  limitation  statute  it  was  not  necessary 
that  she  have  any  title.  The  judgment  did  not  cut  off  her  right 
to  thereafter  acquire  title  by  limitation.  To  perfect  such  a  title 
it  was  only  necessary  that  notice  of  her  adverse  claim  be  afforded  by 
the  registration  of  a  deed  purporting  to  convey  the  land,  the  payment 
of  taxes,  and  possession  for  the  five-year  period.  From  the  time  of 
the  judgment,  clearly,  her  possession  was  adverse.  She  continuously 
held  such  possession,  claiming  under  her  deed,  which  had  been  previously 
registered,  and  paying  the  taxes,  for  a  five-year  period  from  the  date  of 
the  judgment  before  the  filing  of  the  present  suit.  Admitting  that  the 
judgment  left  her  without  any  title,  was  that  not,  as  to  her,  the  extent 
of  its  operation  ?  In  what  respect  did  it  invalidate  her  deed  as  a  law- 
ful instrument,  or  undo  its  registration  ?  These  were  matters  which  the 
suit  in  nowise  put  in  issue,  and  the  judgment,  therefore,  was  of  no  effect 
upon  them.  The  suit  only  concerned  the  ascertainment  of  the  lawful 
interests  in  the  land  and  their  award  to  the  rightful  owners  of  the  title. 
The  judgm.ent  accordingly  operated  only  upon  the  title  and  for  the 
purpose  of  vesting  title.  The  suit  was  a  lis  pendens  only  as  to  these 
matters,  and  nothing  else. 

It  is  urged  that  as  the  judgment  cancelled  the  deed  as  a  conveyance 
of  title,  it  necessarily  left  it  without  any  effect.  But  if  under  the  law 
governing  limitation  it  had  another  character  and  was  capable  of  per- 
forming a  distinct  office  though  it  conveyed  no  title  whatever,  how  could 
a  judgment  which  merely  destroyed  its  force  as  a  conveyance  of  title 
affect  such  other  character,  or  defeat  its  use  for  such  other  office?  It 
is  not  uncommon  for  an  instrument  to  have  legal  effect  for  one  purpose 
and  not  for  another.  For  illustration,  a  will,  through  default  in  its 
probate,  may  have  no  force  as  a  testament,  yet  be  admissible  for  probate 
as  a  muniment  of  title.  If  the  instrument  has  under  the  law  a  dual 
character  and  is  available  for  distinct  purposes,  its  annulment  for  one 
purpose  does  not  destroy  it  for  all  purposes.  The  argument  overlooks 
that  this  deed  was  efficient  for  other  purposes  than  the  conveyance  of 
title.  Though  it  conveyed  no  title,  it  had,  with  its  registration, — 
distinct  from  any  office  as  a  conveyance  of  title,  the  force  of  notice  of 
the  adverse  claim  to  the  land.  Its  character  as  an  element  of  such 
notice  was  not  involved  in  the  partition  suit,  and  was  not  touched  by 
the  judgment.  It,  therefore,  in  our  opinion,  remained  effective  after 
the  judgment  for  the  purposes  of  limitation  under  the  five  years  statute, 
and,  with  its  registration,  undisturbed  adverse  possession  and  payment  of 
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taxes  for  five  years  after  that  time,  perfected  a  title  in  Ellen  Cook  by 
limitation. 

Paxton  V.  Meyer,  67  Texas,  97,  2  S.  W.,  817,  is  not  analogous.  There 
the  limitation,  claimed  in  virtue  of  a  conveyance  from  a  defendant  in 
an  attachment  suit  and  made  while  the  suit  was  pending,  was  asserted 
under  the  three  years  statute.  The  foreclosure  of  the  attachment  cut 
off  all  title  or  color  of  title  to  the  land  under  the  deed.  This,  as  the 
opinion  points  out,  left  the  grantee  unconnected  with  the  sovereignty 
of  the  soil,  and,  therefore,  without  any  basis  for  limitation  under  the 
three  years  statute.  Here,  the  cutting  off  of  title  under  the  deed  did 
not  affect  the  limitation  claimed,  since  to  perfect  it,  it  was  not  neces- 
sary that  the  claimant  have  any  title. 

Nor  is  Voight  v.  Mackle,  71  Texas,  78,  8  S.  W.,  623,  controlling. 
There  the  claimant  under  limitation  of  five  years  had  virtually  re- 
nounced all  claim  to  the  land  under  his  deed  by  conveying  it  to  another. 
The  renunciation  of  claim  under  the  deed  of  course  destroyed  it  as  a 
basis  for  five  years  limitation.  Here  the  open  challenge  of  the  right 
of  all  adverse  claimants,  through  the  registration  of  the  deed,  hostile 
and  unrenounced  claim  under  it,  the  possession,  use  and  enjoyment  of 
the  land  and  payment  of  taxes,  continued  for  full  five  years  after  the 
judgment  in  the  partition  suit,  and  the  claim  was  not  questioned.  Ellen 
Cook  was,  in  our  opinion,  entitled  to  the  land. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
affirmed. 

Aprmed. 


C.  L.  Sullivan  et  al.  v.  Grant  Doyle. 

No.  2484.    Decided  April  18,  1917. 

1. — ^Appeal — ^Parties  Not  Jolnlngr* 

Fartiee  not  joining  in  an  appeal  are  not  entitled  to  relief  from  the  judg- 
ment appealed  from.     (P.  370.) 

8. — ^Appearance — Cross  Action — Citation. 

One  who  enters  a  general  appearance  in  a  case  is  bound  hy  the  judgment 
rendered  against  him  on  cross-action  <by  another  party  though  filed  subsequent 
to  his  appearance  and  without  service  of  citation  upon  him.     (P.  370,  371.) 

3. — ^Vendor's  Lien — Subrogation — Case  Stated. 

A  purchaser  of  land  assumed  payment  of  two  outstanding  vendor's  lien 
notes  in  favor  of  a  former  vendor,  he  also  gave,  as  part  of  his  purchase  prictf, 
a  third  note  with  junior  lien.  The  first  of  the  two  notes,  maturing,  was  placed 
in  a  bank  for  collection,  and  was  there  paid  with  money  furnished  the  party 
who  assumed  it  by  another  person,  under  agreement  between  them  that  it  should 
be  held  by  the  latter  as  secuiity  for  his  repayment.     Held: 

1.  The  person  so  taking  transfer  of  the  first  note  was  not  subrogated  to 
its  lien  as  against  the  holder  of  the  second  note,  who  was  not  a  party  to  the 
agreement  keeping  the  first  one  in  force  after  its  payment.  The  latter  was  en- 
titled to  be  paid  first  out  of  the  proceeds  of  the  sale  of  the  land  on  foreclosure. 
(P.  371.) 

2.  As  against  the  holders  of  liens  attaching  later  in  point  of  time  than  that 
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of  the  note  so  held  by  the  party  furnishing  money  to  pay  it  (the  third  purchase 
money  note  and  an  attachment  lien)  as  well  as  against  the  owner  of  the  land, 
a  party  to  the  agreement  transferring  the  first  note  and  keeping  it  in  force, 
such  assignee  took  the  lien  for  its  security  by  slubrogation,  and  was  entitled 
to  be  paid  next  in  order  from  the  proceeds.     (P.  371.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Seventh  District  in  an 
appeal  from  Deaf  Smith  County. 

Sullivan  and  wife  sued  Doyle  and  McKinley  on  a  note  and  for  fore- 
closure., making  Botts  and  the  bank  and  trust  company  defendants  as 
claimants  of  adverse  liens.  Botts  and  Doyle,  by  cross-action,  asserted 
superior  liens.  The  liens  were  foreclosed,  that  of  Botts  being  given 
preference,  that  of  the  plaintiffs  next,  and  Doyle  being  denied  recovery. 
He  appealed  and  the  judgment  was  reversed  (150  S.  W.,  473).  Sulli- 
van and  wife  then  obtained  writ  of  error. 

Carl  GilKland  and  W.  H.  Russell,  for  plaintiffs  in  error. — The  court 
erred  in  holding  that  the  lien  on  the  land  in  controversy  in  favor  of 
the  appellees,  C.  L.  Sullivan  and  N.  I.  Sullivan,  was  subordinate  and 
inferior  to  the  liens  in  favor  of  Grant  Doyle  and  the  First  State  Bank 
and  Trust  Company  of  Hereford.  Fears  v.  Albea,  69  Texas,  437 ;  God- 
dard  v.  Peeples,  11  Texas  Civ.  App.,  615,  33  S.  W.,  314;  Cason  &  Bro. 
V.  Conner,  83  Texas,  26;  Bonner  Memorial  Home  v.  Collin  County 
National  Bank,  122  S.  W.,  430;  Dillon  v.  Kauffman,  58  Texas,  705; 
Hicks  V.  Morris,  57  Texas,  661 ;  Texas  Ld.  &  L.  Co.  v.  Blalock,  76  Texas, 
90 ;  Farmer  v.  Simpson,  6  Texas,  302 ;  Clements  v.  Lacey,  51  Texas,  159 ; 
White  V.  Shepperd,  16  Texas,  172;  37  Cyc,  pp.  408-410. 

0,  W.  Barcus  and  J.  C.  North,  for  defendant  in  error. — Where  a  debt 
secured  by  a  lien  is  paid  it  releases  the  lien  and  the  lien  can  not  be  re- 
established except  by  the  consent  of  the  owner  of  the  property  and  if 
re-established  would  become  a  junior  lien  to  all  other  liens  on  the  prop- 
erty. Sowder  v.  North  Tex.  St.  Bank,  155  S.  W.,  971 ;  Good  v.  Smith, 
170  S.  W.,  257;  Bank  v.  Texas  Christian  University,  170  S.  W.,  1195. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

Louis  E.  Botts  conveyed  land  to  Grant  Doyle  for  which  Doyle,  in  part 
payment,  gave  three  vendor^s  lien  notes.  T^ater,  Doyle  conveyed  the  land 
to  H.  B.  McKinley,  who  assumed  the  payment  of  the  second  and  third 
of  the  notes  given  by  Doyle  to  Botts, — the  first  one  having  been  paid, 
and  also  gave  Doyle  his  vendor's  lien  note  in  a  certain  amount.  The 
second  of  the  notes  in  Botts'  favor  having  matured,  the  trial  court 
found, — and  there  was  some  evidence  to  such  effect, — ^that  at  McKinley's 
request  C.  L.  Sullivan  furnished  him  the  money  for  its  payment, — 
joint  funds  of  Sullivvan  and  his  wife, — with  the  understanding  between 
himself  and  McKinley  that  he  should  hold  the  note  for  his  security. 
The  note  was  taken  up  by  McKinley  at  the  bank  which  held  it  for  col- 
lection for  Botts,  its  owner,  and  delivered  by  him  to  Sullivan.     In  de- 
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livering  the  note,  the  bank  marked  it  "paid"  across  its  face.  Botts  was 
not  a  party  to  the  agreement  between  Sullivan  and  McKinley  and  had 
no  knowledge  of  it. 

The  suit  was  by  Sullivan  and  wife  against  Doyle  and  McKinley  upon 
this  note  and  for  foreclosure  of  the'vendor^s  lien.  In  the  petition, 
Botts  and  the  First  State  Bank  &  Trust  Company  of  Hereford  were 
included  as  defendants,  it  being  alleged  that  they  were  asserting  liens 
upon  the  land,  the  lien  of  the  latter  being  an  attachment  lien  levied 
in  another  suit  against  McKinley.  Sullivan  and  wife  sought  to  have 
their  lien  adjudged  superior  to  or  of  the  same  rank  as  that  securing  the 
third  of  the  original  series  of  notes  in  Botts'  favor,  and  superior  to 
the  lien  securing  the  note  given  by  McKinley  to  Doyle,  as  well  as  that 
claimed  by  the  bank  and  trust  company.  Botts  and  Doyle,  by  cross- 
actions,  set  up  their  respective  notes  and  liens,  each  asserting  that  the 
lien  claimed  by  the  Sullivans,  if  it  existed,  was  subordinate  to  his. 
McKinley  entered  his  appearance  in  the  case,  but  of  a  date  prior  to 
the  filing  of  these  cross-acti6ns.  The  bank  and  trust  company  made 
default.  Judgment  was  rendered  for  the  Sullivans  against  McKinley 
for  the  amount  furnished  for  the  payment  of  the  note  sued  on,  with 
interest,  and  subrogating  them  to  the  lien  securing  it.  Foreclosure  of 
the  lien  against  the  other  parties  was  decreed  in  favor  of  the  Sullivans 
and  Botts.  It  was  ordered  that  the  proceeds  of  the  sale  be  applied  to 
the  payment,  first,  of  the  principal  and  interest  due  on  Botts'  note  and 
the  costs  of  the  suit,  and  then,  to  the  judgment  in  favor  of  the  Sul- 
livans, any  remainder  to  be  paid  over  to  McKinley.  Doyle  was  denied 
any  recovery  upon  his  cross-action  against  McKinley  apparently  for  the 
reason  that  as  to  it  McKinley  had  entered  no  appearance  and  had  not 
been  served  with  citation,  and  proper  diligence  had  not  been  exerted 
to  obtain  such  service.    Doyle,  alone,  appealed. 

The  Court  of  Civil  Appeals  for  the  Seventh  District  held  that  Mc- 
Kinley was  not  before  the  court  as  to  Doyle's  cross-action,  but  that  the 
judgment  should  be  reversed  and  the  cause  remanded  because  the  lien 
of  the  Sullivans  was  given  priority  over  Doyle's  lien  and  that  of  the 
bank  and  trust  company,  and  because  Botts  was  not  allowed  the  recovery 
of  attorney's  fees  upon  his  note.  We  granted  the  writ  of  error  upon 
the  application  of  the  Sullivans  because  the  decision  of  the  Court  of 
Civil  Appeals  practically  settled  the  case. 

Botts  was  content  with  the  judgment  as  it  was  rendered  in  his  favor 
and  did  not  appeal.  There  was  no  warrant  for  a  reversal  in  his  behalf 
on  Doyle's  appeal.  This  is  likewise  true  as  to  the  reversal  in  favor  of 
the  bank  and  trust  company.  Foreclosure  of  the  lien  of  the  Sullivans 
was  decreed  against  it  by  default  and  it  did  not  appeal.  No  evidence 
was  adduced  in  anywise  showing  that  such  lien  as  it  had  was  superior 
to  the  lien  claimed  by  the  Sullivans. 

Having  entered  bis  appearance  in  the  main  case,  McKinley  was  before 
the  court  for  all  purposes,  and  Doyle  was  entitled  to  judgment  against 
him   upon  his  cross-action  without   the  necessity   of  citation.     Roller 
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V.  Eeed,  87  Texas,  76,  26  S.  W.,  1060;  Vernor  v.  Sullivan,  126  S.  W., 
641. 

The  Sullivans  were  not  entitled,  as  against  Botts,  to  be  subrogated 
to  the  lien  securing  the  note  for  the  payment  of  which  their  money  was 
furnished.  Botts  did  not  consent  to  the  transfer  of  the  note  or  lien. 
The  other  note  held  by  him,  secured  by  the  same  lien,  remained  unpaid. 
With  his  debt  not  wholly  satisfied,  the  payment  of  the  note  by  persons 
in  the  position  of  the  Sullivans  could,  as  against  him,  work  no  subroga- 
tion without  his  consent.  Sheldon  on  Subrogation,  sec.  248;  Fievel  v. 
Zuber,  67  Texas,  274,  3  S.  W.,  273;  Cason  v.  Connor,  83  Texas,  26, 
18  S.  W.,  668.  But  under  the  finding  of  the  trial  court  in  respect  to 
the  agreement  between  C.  I.  Sullivan  and  McKinley,  the  Sullivans 
clearly  became  subrogate^  to  the  lien  as  against  McKinley  to  the  extent 
of  the  amount  furnished  by  thetn  for  the  payment  of  the  note,  though 
in  their  hands  it  was  subordinate  to  that  held  by  Botts. 

The  lien  thus  acquired  by  them  was  necessarily  superior  to  those  of 
junior  lienholders,  such  as  Doyle  and  the  bank  and  trust  company. 
The  lien  was  upon  the  land  when  Doyle  and  the  bank  and  trust  company 
acquired  their  liens.  They  took  their  liens  subject  to  it.  It  was  not 
possible  for  them  to  be  prejudiced  by  the  Sullivans  being  substituted 
for  Botts  as  its  holders.  Upon  principle  there  can  be  no  reason  for 
rendering  it  in  the  Sullivans'  hands  inferior  to  liens  which  from  their 
origin  were  subordinate  to  it.     Downer  v.  Miller,  15  Wis.,  612. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed.  The  judg- 
ment of  the  trial  court  as  rendered  in  Botts'  favor  will  not  be  disturbed, 
and  is  affirmed.  As  rendered  for  the  Sullivans  it  is  likewise  affirmed. 
For  failure  to  decree  recovery  in  Doyle's  favor  on  his  cross-action  against 
McKinley,  it  is  reversed  in  part  and  judgment  will  be  here  rendered  for 
Doyle  against  McKinley  for  the  amount  admittedly  due  as  shown  by 
the  record,  principal,  interest  and  attorney's  fees,  upon  the  latter's  note 
in  Doyle's  favor,  with  foreclosure  of  the  vendor's  lien  securing  it.  The 
judgment  will  provide  that  the  proceeds  of  the  sale  of  the  land  be 
applied  to  the  payment,  first,  of  the  judgment  in  Botts'  favor  and  the 
costs  of  the  suit  in  the  trial  court,  including  the  expense  of  the  sale; 
next,  the  judgment  in  favor  of  the  Sullivans;  then,  the  judgment  in 
Doyle's  favor,  any  balance  remaining  to  be  paid  to  McKinley. 

Reversed  in  part  and  rendered. 


Western  Union  Telegraph  Company  v.  Tom  Tucker. 

No.  2499.     Decided  April  18,  1917. 

1.— Telegraph— Death  Message— Notice  of  Relationship. 

It  is  not  necessary  that  a  death  message  sent  to  obtain  attendance  of  rel- 
atives at  the  funeral  should  itself  give  notice  of  the  relationship  of  tho^  par- 
ties. It  was  sufficient  if  it  showed  that  their  presence  was  desired,  and  that 
its  language  was  such  as  to  put  the  company  on  inquiry  if  it  wished  further 
information.     (P.  373.) 
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2. — Same — Case  Stated. 

A  telegram,  sent  at  the  instance  of  a  mother  desiring  attendance  and  com- 
fort of  her  parents  at  the  funeral  of  her  child,  was  not  delivered  and  thereby 
they  failed  to  come.  It  was  addressed  to  another  relative,  and  was  in  words: 
**Tom  Tucker's  baby  died  today.  If  any  one  can  come  send  telegram."  Held  that 
the  message,  by  its  terms,  conveyed  notice  to  the  company:  that  it  was  to 
summon  to  the  burial  some  one  in  close  relationship  to  the  sender  and  that 
interment  would  have  been  delayed  to  await  arrival;  that  it  was  sufficient  to 
put  the  company  on  inquiry  as  to  the  relationship  and  circumstances,  if  it  de- 
sired further  information;  and  that  the  suffering  of  damages  consequent  under 
such  conditions  should  have  been  contemplated  when  delivery  of  the  message 
was  undertaken.     (Pp.  373,  374.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Mitchell  County. 

Tucker  sued  the  telegraph  company  and  recovered  damages.  On 
aflRrmance  on  defendant's  appeal  it  obtained  writ  of  error. 

N,  L.  lAndsley,  Ed  J.  Eamner,  and  Oeorge  T,  Wilson  {George  H, 
Fearons  of  counsel),  for  plaintiff  in  error. — Neither  Jenkins  nor  his 
wife  being  named  in  the  telegram,  and  there  being  absolutely  nothing 
in  the  language  of  the  telegram  addressed  to  Dosier  at  Colorado,  Texas, 
disclosing  or  tending  to  disclose  that  Jenkins  and  wife,  who  lived  in 
the  country  and  in  another  county  distant  from  Colorado,  were  related 
to  the  baby  who  had  died  in  Eed  River  County,  Texas,  the  language  of 
the  telegram  was  not  notice  to  the  defendant  of  any  interest  or  relation- 
ship of  J.  E.  Jenkins  and  his  wife  therein,  and  it  was  error  for  the  court 
to  submit  that  question  to  the  jury.  W.  U.  Tel.  Co.  v.  Carter,  85  Texas, 
580;  W.  r.  Tel.  Co.  v.  Linn,  87  Texas,  7;  W.  U.  Tel.  Co.  v.  Kuykendall, 
99  Texas,  323;  S.  W.  Tel.  &  T.  Co.  v.  Gotcher,  93  Texas,  118;  W.  U. 
Tel.  Co.  V.  Kirkpatrick,  76  Texas,  218. 

Only  such  damage,  if  any,  is  recoverable  in  an  action  like  this  as 
may  reasonably  be  presumed  to  have  been  in  contemplation  of  the  parties 
at  the  time  of  sending  the  telegram  as  a  probable  result  of  the  failure 
to  deliver  the  telegram,  and  it  can  not  be  said  that  damages  arising  from 
the  failure  of  Jenkins  and  wife  to  attend  the  funeral  of  Edna  Tucker 
was  in  contemplation  of  the  defendant  at  the  time  the  telegram  was 
sent  from  Clarksville,  Texas;  it  appearing  that  Edna  Tucker  did  not 
die  at  Clarksville,  Texas,  but  at  another  and  different  place,  and  it 
not  appearing  in  plaintiff's  petition  that  defendant  had  any  notice  of 
the  place  where  the  funeral  would  occur.  W.  U.  Tel.  Co.  v.  Ayres, 
93  S.  W.,  199-200;  W.  U.  Tel.  Co.  v.  Kuykendall,  99  Texas,  323; 
Jackson  v.  W.  F.  Tel.  Co.,  137  S.  W.,  814-15;  W.  U.  Tel.  Co.  v.  Smith, 
134  S.  W.,  734. 

W,  P.  Leslie  and  RoyaJl  0,  Smith,  for  defendant  in  error. — On  suf- 
ficiencv  of  language  of  message  to  put  defendant  on  inquiry.  Telegraph 
Co.  V.  Landrv,  134  S.  W.,  848,  108  S.  W.,  461;  Telegraph  Co.  v.  Adams, 
75  Texas,  531;  Telegraph  Co.  v.  Mellon  (Tenn.),  33  S.  W.,  725. 


Digitized  by  VjOOQIC 


1917.^  Western  Union  Telegraph  Co.  v.  Tucker.  373 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  suit  was  one  for  the  recovery  of  damages  suffered  by  Mr.  Tucker's 
wife  through  the  failure  of  her  father  and  mother,  Mr.  and  Mrs.  Jen- 
kins, to  attend  the  funeral  of  her  child,  due  to  the  telegraph  company's 
neglect  to  deliver  a  telegram  announcing  the  child's  death. 

Mr.  and  Mrs.  Tucker  lived  near  Clarksville.  Mr.  and  Mrs.  Jenkins 
lived  near  Colorado  City.  Following  the  child's  death  the  Tuckers 
caused  the  following  telegram  to  be  delivered  to  the  telegraph  company 
at  Clarksville,  on  August  16 :  "Sterling  Dosier,  Colorado,  Texas :  Tom 
Tucker's  baby  died  today.  If  anyone  can  come,  send  telegram.  (Signed) 
Sam  Corley."  Corley  was  a  physician,  acting  for  the  Tuckers  in  send- 
ing the  message,  as  he  informed  the  telegraph  company's  agent  at  the 
time.  Dosier  lived  in  Colorado  City  and  was  accessible  to  the  company. 
He  was  a  relative  both  of  the  Tuckers  and  the  Jenkins.  The  proof  was' 
that  if  he  had  duly  received  the  message  he  would  have  at  once  com- 
municated it  to  Mr.  and  Mrs.  Jenkins,  who  would  have  immediately 
gone  to  Clarksville,  where  they  would  have  arrived  at  4:30  p.  m.  on 
August  17th ;  and  upon  receipt  of  any  word  that  they  were  coming,  the 
funeral  would  have  been  delayed  until  their  arrival.  The  message  was 
not  delivered  to  Dosier  at  all. 

With  the  telegraph  company  having  distinct  information  that  the 
message  was  sent  for  Mr.  and  Mrs.  Tucker  (Western  TJ.  Tel.  Co.  v. 
Broesche,  72  Texas,  654,  13  Am.  St.,  843,  10  S.  W.,  734),  the  message 
upon  its  face, — Shaving  regard  to  its  nature  and  the  known  usual  con- 
duct in  such  cases, — ^very  clearly  gave  notice  to  the  company  that  its 
purpose  was  to  immediately  summon  for  the  burial  of  the  child  someone 
in  close  relationship  to  the  senders;  that  a  reply  from  such  person  or 
persons  as  to  whether  they  were  coming  was  expected,  and,  if  the  reply 
was  favorable,  that  the  senders  would  reasonably  postpone  the  burial 
until  their  arrival.  Such  would  have  been  the  natural  consequences  of 
such  a  message,  if  it  had  been  delivered,  and,  therefore,  should  reason- 
ably have  been  foreseen.  Western  U.  Tel.  Co.  v.  Swearingen,  97  Texas, 
293,  104  Am.  St.,  878,  78  S.  W.,  491. 

Under  the  proof,  there  can  be  no  doubt  that  any  inquiry  by  the  com- 
pany would  have  afforded  it  knowledge  that  the  message  was  intended 
for  Mr.  and  Mrs.  Jenkins,  and,  accordingly,  of  their  interest  in  it. 
It  was  not  necessary  that  the  message  give  the  company  distinct  notice 
of  their  relationship  to  the  child  and  Mr.  and  Mrs.  Tucker.  It  was 
sufficient  if  its  language  was  such  as  to  put  the  company  upon  inquiry. 
Western  U.  Tel.  Co.  v.  Adams,  75  Texas,  531,  6  L.  R.  A.,  844,  16  Am. 
St.,  920,  12  S.  W.,  857;  Herring  v.  Western  U.  Tel.  Co.,  108  Texas,  77, 
185  S.  W.,  293.  That  the  message  was  intended  to  include  someone 
other  than,  or  in  addition  to,  Dosier  as  the  person  whose  presence  at 
the  burial  was  desired,  is  plain.  It  said:  ^T.t  anyone  can  come,  send 
telegram."  This  gave  clear  notice  that  tjiere  were  those  other  than 
Dosier  in  close  relationship  to  the  senders  whose  coming  was  desired, 
and,  upon  the  delivery  of  the  message,  might  be  expected.     The  impor- 
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tance  of  the  message  as  to  such  persons  was  apparent.  Their  names 
were  not  disclosed,  but  with  their  interest  thus  made  known,  the  ascer- 
tainment of  their  names  would  have  been  a  natural  inquiry.  If  the 
company  had  desired  to  know  them,  it  should  have  made  the  inquiry. 
Had  it  been  made,  it  could  easily  and  readily  have  learned  them. 

The  message  in  its  language  was  not  materially  dififerent  from  that 
in  Western  U.  Tel.  Co.  v.  Landry,  134  S.  W.,  848,  in  which  a  writ  of 
error  was  refused,  reported  also  in  108  S.  W.,  461.  There  the  message 
was  addressed  by  Mrs.  Landry  to  her  father,  concerning  the  serious 
illness  of  her  husband,  who  died.  It  read:  "Gus  very  low.  Send 
someone  to  me.  Answer.*'  It  was  held  that  the  father  and  a  brother 
of  the  sender  were  within  the  purview  of  the  message,  as  the  "someone'* 
that  the  sender  desired  should  come  to  her  in  her  time  of  stress. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
affirmed.    . 

A^rmed. 


Western  Union  Telegraph  Company  v.  J.  E.  Jenkins. 

No.  2500.     Decided  April   18,  1917. 

Case  Followed. 

The  nilingB  in  Western  U.  Tel.  Co.  v.  Tucker,  ante  p.  371,  are  followed  and 
held  to  control  the  disposition  of  this  case. 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Mitchell  County. 

Jenkins  sued  the  telegraph  company  and  obtained  judgment.  This 
was  affirmed  on  appeal  by  defendant,  who  then  obtained  writ  of  error. 

N.  L.  Lindshy,  Ed  J.  Hamner,  and  Oeorge  T.  Wilson  {Oeorge  H. 
Fearons  of  counsel),  for  plaintiflE  in  error.  (See  briefs  in  last  preceding 
case.) 

W.  P,  Leslie  and  Royall  0,  Smith,  for  defendant  in  error.  (See 
briefs  in  last  preceding  case.) 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

This  is  a  companion  case  to  Western  Union  Telegraph  Co.  v.  Tucker, 
this  day  decided,  the  suit  having  been  instituted  by  J.  E.  Jenkins  for 
damages  suffered  by  himself  and  wife  on  account  of  the  neglect  of  the 
telegraph  company  to  deliver  the  telegram  set  out  in  the  opinion  in 
that  case,  announcing  the  death  of  their  grandchild.  The  facts  of  the 
two  cases  are  substantially  the  same.  Our  ruling  in  the  Tucker  case 
is  conclusive  of  the  ipaterial  questions  involved  in  the  present  case,  and 
a  further  discussion  of  them  is  unnecessary. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
affirmed. 

Affirmed, 
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Western  Union  Telegraph  Company  v.  E.  L.  Wilson. 

No.  2519.    Decided  April  26,  1917. 

1. — Telegraph — Free  Delivery  limits. 

The  telegraph  company,  fixing  for  its  own  purposes  its  free  delivery  limits 
at  the  destination  of  a  message,  has  the  burden  of  ascertaining,  from  the  sender 
or  otherwise,  whether  the  addressee  lives  beyond  those  limits,  and  of  demand- 
ing of  the  sender  the  extra  compensation  for  delivery  charged  in-  that  event, 
in  order  to  be  relieved  on  such  ground  from  its  obligation  to  make  prompt  de- 
livery.   Western  U.  Tel.  Co.  v.  Harris,  106  Texas,  320,  followed.     (Pp.  376,  377.) 

2. — Telegraph— Death  Message— Charge — ^Damages. 

Flaintiif  seeking  damages  for  injured  feelings  from  being  prevented  from 
attending  his  mother's  funeral  by  negligence  of  a  telegraph  company  in  delivery 
of  the  message,  and  the  charge  confining  his  recovery  to  such  damages,  it  was 
not  error  to  refuse  a  requested  instruction  that  plaintiff  could  not  recover  dam- 
ages for  grief  occasioned  by  the  death  of  his  mother.  It  waar  proper  and  the 
better  practice,  it  seems,  to  give  such  charge  in  cases  of  this  character;  but 
the  refusal  was  not  ground  for  reversal.     (Pp.  377,  378.) 

Error  to  the  Court  of  Civil  Appeals  fo'r  the  Fifth  District,  in  an 
appeal  from  Dallas  County. 

Wilson  sued  the  telegraph  company  and  recovered  judgment,  which 
was  affirmed  on  defendant's  appeal  (152  S.  W.,  1169).  Appellant 
then  obtained  writ  of  error. 

N,  L,  lAndsley  {Oeorge  H,  Fearons  of  counsel),  for  plaintiff  in  error. 
— On  effect  of  establishing  free  delivery  limits.  Western  U.  Tel.  Co.  v. 
Eedinger,  22  Texas  Civ.  App.,  362,  54  S.W.,417;  Western  U.  Tel.  Co. 
V.  McConnico,  27  Texas  Civ.  App.,  610,  66  S.  W.,  692. 

On  refusal  of  charge  excluding  from  consideration  grief  caused  by 
death  of  mother.  SoEelle  v.  Western  U.  Tel.  Co.,  55  Texas,  313 ; 
Western  U.  Tel.  Co.  v.  Smith,  30  S.  W.,  937. 

6.  W.  Hardy  and  Oxbson  &  Callaway,  for  defendant  in  error. — On  free 
delivery  limits.  Western  U.  Tel.  Co.  v.  Ayres,  106  S.  W.,  1166;  West- 
em  U.  Tel.  Co.  V.  Harris,  132  S.  W.,  876;  Western  U.  Tel.  Co.  v. 
Shockley,  122  S.  W.,  945. 

On  refusal  of  requested  instruction  on  damages.  Eule  62a  for  Courts 
of  Civil  Appeals,  149  S.  W.,  X;  Pecos  &  G.  N.  E.  Co.  v.  Germany, 
158  S.  W.,  1038. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  suit  was  for  the  failure  of  the  telegraph  company  to  make  prompt 
delivery  of  two  telegrams  sent  the  plaintiff  at  Oil  City,  Louisiana,  on 
April  19,  1911,  announcing  the  death  of  his  mother,  whereby,  it  was 
claimed,  he  was  prevented  from  attending  her  funeral. 

Both  telegrams  were  promptly  received  at  the  compan/s  office  in 
Oil  City  before  10  o^clock  on  the  19th,  the  same  morning  they  were  sent. 
They  were  not  received  by  the  plaintiff  until  the  21st,  and  then  through 
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the  postoffice  at  Oil  City,  where  they  were  deposited  by  the  company 
for  mailing  on  the  morning  of  that  day.  While  there  was  evidence  of 
some  inquiry  for  the  plaintiff  made  by  the  company  in  an  effort  to 
deliver  the  messages  on  the  19th,  there  was  evidence,  on  the  other 
hand,  warranting  a  finding  that  by  ordinary  diligence  on  its  part  the 
delivery  could  have  been  made  to  him  in  Oil  City  during  that  day, 
which  would  have  enabled  him  to  reach  the  place  of  the  funeral  in  time. 
This  consisted  of  proof  that  he  was  in  Oil  City  and  about  its  business 
section  during  all  of  the  forenoon  of  that  day  and  until  1:30  in  the 
afternoon;  that  it  was  a  small  place,  having  only  about  twenty-four 
business  places,  and  that  he  was  generally  known  there. 

The  plaintiff  at  the  time  actually  lived  in  what  had  been  the  old 
village  of  Caddo,  the  location  of  which  was  distant  about  a  half  or 
three-quarters  of  a  mile  from  Oil  City.  Both  places  were  on  the  same 
railroad  line,  Caddo  being  the  older  place.  Upon  the  discovery  of  oil 
in  the  vicinity  of  Caddo,  Oil  City  grew  up,  and  from  the  evidence  it 
seems  Caddo  practically  moved  to  it.  When  these  messages  were  re- 
ceived Caddo  consisted  only  of  one  store,  a  section  house,  and  two  or 
three  other  houses.  Houses  were  scattered  up  and  down  the  railroad 
between  the  two  places.  According  to  some  of  the  evidence  there  was 
nothing  separating  the  two  places.  Caddo  had  neither  railway  station 
nor  postoffice.  Persons  living  there  made  use  of  the  station  and  post- 
office  at  Oil  City. 

A  special  charge  was  requested  by  the  telegraph  company  to  the  effect 
that  inasmuch  as  the  telegrams  were  sent  upon  the  understanding  that 
they  were  not  to  be  delivered  outside  of  the  company^s  established  free 
delivery  limits  in  Oil  City,  it  was  not  bound  to  make  such  delivery  out- 
side of  those  limits.  The  charge  was  refused.  There  was  evidence  that 
the  company^s  free  delivery  limits  in  Oil  City  were  confined  to  a  radius 
of  a  half  mile  from  its  office.  The  house  in  the  old  village  of  Caddo, 
where  the  plaintiff  lived,  was  distant  more  than  a  half  mile  from  the 
company^s  office. 

According  to  the  proof.  Oil  City  and  Caddo  were  practically  one  place. 
They  had  substantially  grown  together,  and  Caddo  could  hardly  be  re- 
garded as  having  any  separate  existence.  The  question  presented,  there- 
fore, is  simply  whether  the  company  was  bound  to  make  the  delivery 
outside  of  its  free  delivery  limits  in  Oil  City. 

When  the  messages  were  received  for  transmission  at  the  company's 
sending  office  it  made  no  demand  for  any  extra  charges  to  cover  their 
delivery  outside  of  its  free  delivery  limits  at  the  place  where  they  were 
addressed.  The  question  is  accordingly  plainly  ruled  by  Western  U. 
Tel.  Co.  V.  Harris,  105  Texas,  320,  148  S.  W.,  284.  There,  the  telegraph 
company  defended  upon  the  same  ground,  namely,  that  the  addressee 
of  the  message,  though  residing  in  the  town  of  the  receiving  office,  lived 
beyond  the  company's  free  delivery  limits  as  there  established,  and, 
hence,  it  was  under  no  duty  to  make  the  delivery  beyond  such  limits, 
no  extra  compensation  therefor  having  been  paid  or  guaranteed  by  the 
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sender  of  the  message.  No  demand  for  such  extra  compensation,  how- 
ever, was  made  by  the  company  at  the  sending  office.  The  fact  that 
the  addressee  lived  outside  of  the  free  delivery  limits  was  held  under 
such  circumstances  to  constitute  no  defense.  In  the  opinion  of  Mr. 
Justice  Dibrell  is  found  this  clear  statement  of  the  law  upon  the  subject : 

^^e  think  the  legal  effect  of  permitting  telegraph  companies  to  pre- 
scribe reasonable  free  delivery  districts  beyond  which  they  are  author- 
ized to  make  an  extra  charge  for  delivering  messages,  should  and  does 
not  affect  the  question  of  promptness  of  delivery,  except  in  those  cases 
where  a  demand  is  made  on  the  part  of  the  company  for  the  extra  fee 
and  the  sender  fails  or  refuses  to  pay  such  extra  charge  or  guarantee 
its  payment.  The  burden  of  ascertaining  whether  the  addressee  is 
within  or  without  the  free  delivery  district  must  rest  upon  the  com- 
pany, where  the  addressee  lives  within  the  limits  of  a  town  or  city. 
It  is  not  reasonable  to  suppose  the  sender  of  a  message  is  familiar  with 
the  limits  of  the  free  delivery  district  prescribed  by  the  telegraph  com- 
pany. The  company  forms  the  free  delivery  district  and  if  it  wishes 
to  collect  the  extra  fee  it  is  incumbent  upon  such  company  to  ascertain 
from  the  sender  the  exact  location  of  the  sendee  in  the  place  where  the 
message  is  to  be  transmitted.  If  that  be  a  burden  it  rests  lighter  upon 
the  shoulder  of  the  company  than  upon  that  of  the  sender.  The  dis- 
trict is  of  its  creation  and  for  its  benefit,  and  we  are  not  willing  to 
say  that  it  is  incumbent  upon  the  sender  of  a  message  to  ascertain  at 
his  risk  the  limits  of  such  free  delivery  district  and  tender  the  extra 
compensation,  but  the  company  must  determine  that  fact  from  the 
information  in  its  possession  or  from  such  information  as  may  be 
given  it  by  inquiry  of  the  sender  or  from  other  sources,  and  then  make 
demand  for  the  extra  charge.  If  the  addressee  lives  without  the  free 
delivery  limits  and  the  sender  refuses  to  pay  the  extra  charge  or  guar- 
antee its  payment,  then  the  company  would  be  justified  in  refusing  to 
make  delivery  of  the  message.  .  .  .  There  being  no  allegation  (in 
the  plea  of  the  company)  that  a  demand  was  made  by  the  company  for 
the  extra  charge  and  that  such  extra  charge  being  demanded  the  plaintiff 
failed  to  pay  it  or  guarantee  its  payment,  no  legal  defense  was  pre- 
sented to  excuse  the  want  of  a  prompt  delivery  of  the  message.'^ 

Another  special  charge  was  requested  by  the  telegraph  company,  ad- 
dressed to  the  measure  of  damages,  which,  in  substance^  amounted  to 
an  instruction  that  the  plaintiff  was  not  entitled  to  recover  any  dam- 
ages for  grief  occasioned  by  the  death  of  his  mother.  The  charge  of 
the  court  confined  the  recoverable  damages  to  only  those  occasioned  by 
such  mental  anguish  as  was  suffered  by  the  plaintiff  through  the  neglect 
of  the  company  to  make  prompt  delivery  of  the  messages  and  his  being 
thereby  prevented  from  attending  his  mother^s  funeral.  While  it  would 
have  been  proper  to  give  the  requested  special  charge,  and  .we  regard 
the  giving  of  such  a  charge  as  the  better  practice  in  cases  of  this  char- 
acter, the  judgment  should  not  be  reversed  because  of  its  refusal.  This 
court  so  held  in  Telegraph  Co.  v.  Smith,  88  Texas,  9,  reviewing  the 
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opinion  of  the  Court  of  Civil  Appeals  for  the  Fifth  District  and  the 
dissenting  opinion  of  Chief  Justice  Lightfoot  upon  this  question,  found 
reported  in  30  S.  W.,  937. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
aflfimied. 

Affvrmed, 


Chicago,  Rock  Islaih)  &  Gulf  Railway  Company  v. 
W.  T.  Carroll. 

No.  2609.    Decided  April  11,   1917. 

1.— Carriers  of  Passengers— TTndlsclosed  Bule — Ticket— Limited  Train. 

A  rule  of  a  railway  company  that  a  ticket,  sold  according  to  its  published 
tariff  at  a  reduced  rate,  would  not  be  honored  on  a  certain  limited  train,  could 
not  be  enforced  against  a  passenger  having  no  notice  of  sfjch  regulation  from 
the  face  of  the  ticket  or  otherwise,     (P.  380.) 

2. — Same — Case  Stated. 

An  agent  of  several  connecting  lines  of  railway  sold  a  passenger  a  through 
ticket  over  them,  at  a  reduced  rate  authorized  by  them.  It  was  a  rule  of  one  of 
these  companies  that  such  a  ticket  woiUd  not  be  honored  on  a  certain  limited 
train  over  its  part  of  the  line  upon  which  its  holder  took  passage;  but  this  was 
not  shown  by  the  face  of  the  ticket^  or  known  either  to  the  agent  selling  it  or 
to  the  passenger,  who,  in  purchasing,  was  informed  to  the  contrary.  Held  that 
the  company  was  liable  for  damages  for  causing  the  passenger  to  leave  the  train 
because  the  ticket  was  not  good  thereon.     (Pp.  378-380.) 

3. — ^Passenger — Ticket — Limited  Train — ^Refusal   to  Transport — Charge. 

A  woman  holding  a  valid  ticket,  but  one  which  under  a  rule  of  the  railway, 
of  which  she  had  no  notice,  was  not  receivable  on  a  limited  train  on  which  she 
took  passage,  was  there  first  informed  of  such  rule  by  the  conductor,  and  told 
that  she  must  leave  the  train  at  its  next  stop,  which  she  did.  This  stop  was 
Deyond  defendant's  line,  and  on  that  of  another  connecting  road  in  her  route. 
Held  that  the  wrong  in  requiring  her  to  leave  the  train  took  place  on  defend- 
ant's line  and  at  the  hands  of  its  agent  while  acting  as  conductor  of  its  train, 
it  was  liable  for  the  refusal  to  transport  her  on  the  ticket.  An  instruction 
relieving  defendant  from  liability  if  it  honored  her  ticket  while  upon  its  line 
was  properly  refused.     (P.  380.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Seventh  District,  in  an 
appeal  from  Donley  County. 

The  railway  company  obtained  vndt  of  error  on  the  affirmance  on 
appeal  of  a  judgment  recovered  against  it  by  Carroll. 

N,  H.  Lassiter,  Robert  Harrison,  and  Gustavus  &  Jackson,  for  plain- 
tiff in  error. 

Odell  &  Ramsey  and  H,  T,  Cole,  for  defendant  in  error. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 
The  suit  was  by  T,  W.  Carroll  against  the  Fort  Worth  &  Denver  City 
Railway  Company  and  the  Chicago,  Rock  Island  &  Giilf  Railway  Corn- 


Digitized  by  VjOOQIC 


1917,']    Chicago,  Bock  Island  &  Gulf  Ey.  Co.  v.  Carroll.        379 

pany  for  damages  for  the  refusal  of  the  conductor  of  the  latter  com- 
pany to  honor  a  ticket  held  by  Carroll's  wife  as  a  passenger  upon  its 
train,  and  causing  her,  with  three  small  children,  to  leave  the  train. 
The  verdict  was  against  the  Eock  Island  &  Gulf  Company,  an  instructed 
verdict  being  returned  for  the  Denver  Company. 

The  ticket  was  purchased  at  Clarendon  on  the  Denver  Company  line, 
where  the  plaintiff  resided,  for  his  wife's  carriage  from  Clarendon  to 
San  Francisco,  California,  his  purpose  being  that  his  wife  and  children 
should,  at  Dalhart,  the  connecting  point  of  the  Denver  Company  line 
and  the  Eock  Island  Gulf  Company  line,  embark  upon  a  through  fast 
train  operated  by  the  latter  company  and  other  companies  called  the 
Eock  Island  Lines,  known  as  the  Gk)lden  State  Limited.  In  selling  the 
ticket  the  Denver  Company  acted  for  itself  and  as  the  agent  of  the  Eock 
Island  Gulf  Company.  The  plaintiff  made  it  known  to  the  Denver 
Company's  agent  in  purchasing  the  ticket  that  he  wanted  only  a  ticket 
which  would  be  good  for  passage  on  the  Golden  State  Limited  train. 
He  was  assured  by  the  agent  that  the  ticket  purchased  was  of  that  char- 
acter. The  agent  sold  the  ticket  as  such  a  ticket,  intending  and  expect- 
ing it  to  be  honored  for  passage  on  the  train  referred  to,  and  having  no 
knowledge  that  the  Eock  Island  Gulf  Company  would  not  so  honor  it. 
The  ticket  contained  on  its  face  nothing  to  the  contrary.  It  was  a  first 
class  round  trip  ticket,  sold  at  a  reduced  rate,  but  according  to  a  tariff 
to  which  the  Eock  Island  Gulf  Company  was  a  party. 

The  conductor  refused  to  recognize  the  ticket  as  good  upon  the  Golden 
State  Limited  train,  because  of  a  rule  of  the  Eock  Island  Gulf  Com- 
pany, or  the  Eock  Island  lines,  which  declared  a  "special"  or  "special 

*  rate"  ticket  not  to  be  good  upon  that  train.    The  Denver  Company  had 
not  been  notified  of  this  rule,  however,  and  in  selling  the  ticket  had  no 

'  knowledge  that  it  would  not  be  honored  upon  that  train. 

Mrs.  Carroll,  with  her  children,  one  an  infant,  boarded  the  Golden 
State  Limited  train  at  Dalhart  in  the  night.  The  conductor  of  the 
Eock  Island  Gulf  Company  on  inspecting  her  ticket  told  her  that  it 
was  not  good  upon  that  train.  According  to  Mrs.  Carroll,  he  stated 
that  she  and  her  children  would  have  to  get  off  the  train  at  Tucumcari, 
which  was  the  next  scheduled  stop  of  the  train.  She  further  testified 
that  she  had  ample  funds  with  her;  that  she  begged  the  conductor  to 
let  her  stay  on  the  train;  and  that  she  offered  to  pay  him  not  only 
any  required  difference  in  money,  but  any  amount  of  money,  to  be  per- 
mitted to  remain  on  the  train,  but  he  refused  to  accept  it,  saying  the 
matter  could  not  be  adjusted  in  that  way.  The  result  was  that  at 
Tucumcari,  at  about  daybreak,  Mrs.  Carroll,  with  her  children,  left  the 
train. 

The  train  was  operated  between  Texhoma  and  Bravo,  a  distance  of 
92  miles,  by  the  Eock  Island  Gulf  Company.  Leaving  Bravo  it  was 
operated  by  another  company  of  the  Eock  Island  Lines, — The  Chicago, 
Eock  Island  &  El  Paso.  Dalhart,  where  Mrs.  Carroll  boarded  the  train, 
is  between  Texhoma  and  Bravo.     Tucumcari,  where  Mrs.  Carroll  left 
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the  train,  was  on  the  Chicago,  Bock  Island  &  El  Paso  line.  The  trans- 
action between  Mrs.  Carroll  and  the  conductor,  in  which,  according  to 
her  testimony,  he  told  her  she  must  leave  the  train  at  Tuctimcari,  oc- 
curred, however,  before  the  train  reached  Bravo,  while,  in  other  words, 
it  was  operated  by  the  Bock  Island  Gulf  Company.  In  what  then 
occurred  the  conductor  was  acting  for  the  Bock  Island  Gulf  Company. 

The  conductor  testified  that  he  honored  the  ticket  to  Tucumcari.  A 
special  charge  was  requested  by  the  Bock  Island  Gulf  Company  to  the 
effect  that  it  was  not  liable  for  the  acts  and  conduct  of  the  conductor 
except  while  upon  its  line,  and  if  he  honored  the  ticket  while  upon  its 
lilie,  a  verdict  for  it  should  be  returned.  The  writ  of  error  was  granted 
because  of  the  refusal  of  the  charge. 

The  case  presents  a  clear  contract  on  the  part  of  the  Bock  Island 
Gulf  Company  through  its  delegated  agent,  the  Denver  Company,  for 
the  carriage  of  Mrs.  Carroll  under  the  ticket  on  the  Golden  State  lim- 
ited train.  Its  undisclosed  rule  that  a  ticket  of  the  kind  sold  was  not 
good  upon  that  train  did  not  render  the  contract  any  the  less  binding 
upon  it. 

It  is  true  Mrs.  Carroll  was  not  required  to  leave  the  train  before  it 
reached  Tucumcari.  She  was  permitted  to  ride  that  far  under  the 
ticket.  But  after  she  boarded  the  train  there  was  no  stop  short  of 
that  place.  It  is  evident  that  she  left  the  train  because  of  the  con- 
versation with  the  conductor.  The  conversation  occurred  while  the  con- 
ductor was  acting  for  the  Bock  Island  Gulf  Company.  It  was  respon- 
sible for  his  action  at  that  time  and  its  natural  consequences.  Accord- 
ing to  Mrs.  Carroll,  he  then  told  her  she  must  leave  the  train  at  Tucum- 
cari. Under  the  conductor's  own  version  of  his  statement,  Mrs.  Carroll 
had  no  alternative  but  to  obtain  at  Tucumcari  another  ticket  or  else 
there  leave  the  train.  She  was  under  no  obligation  to  do  either.  Under 
the  contract  made  in  the  purchase  of  the  ticket  she  was  entitled  to 
passage  on  the  train  until  she  reached  her  destination.  It  was  wrongful 
to  require  her  to  leave  it  at  any  intervening  point,  notwithstanding  the 
ticket  was  honored  to  such  point.  It  was  the  conductor's  action  as 
agent  of  the  Bock  Island  Gulf  Company  that  caused  her  to  leave  the 
train,  and,  in  its  effect,  compelled  her  to  leave  it.  It  was  not  relieved 
by  his  recognizing  her  right  to  continue  on  the  train  until  it  reached 
Tucumcari.  She  could  not  well  leave  it  while  in  motion,  and  this 
amounted  only  to  letting  her  remain  on  it  until  it  stopped.  It  was  no 
answer  to  the  conductor's  action  which  in  its  consequence  required  her 
to  leave  it  when  it  did  stop.  To  hold  otherwise  is  to  ignore  his  wrong 
in  requiring  her  to  leave  it  at  all.  The  special  charge  was  properly 
refused. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
affirmed. 
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Mrs.  Fannie  P.  Underwood  v.  Security  Life  and  Annuity 

Company. 

No.  2482.    Decided  May  2,  1917. 

1. — ^Life  Insurance— Forfeiture  for  IVon-payment — Waiver. 

Where  the  contract  of  insurance  provided  that  "a  failure  to  pay  any  pre- 
mium when  due  will  render  this  policy  wholly  void"  such  default,  ipso  facto, 
at  once  forfeited  the  policy,  unless  such  forfeiture  was  waived  by  the  insurer; 
and  this  though  the  policy  provided  that  insured  could  compel  such  waiver  by 
paying  the  premium  with  five  per  cent  interest  within  30  days  after  it  became 
due.  Being  forfeited  at  once,  such  forfeiture  could  be  waived  by  the  insurer 
before  the  expiration  of  the  thirty  days  allowed  the  insured  to  avoid  it.     ( P.  386. ) 


2.- 

A  letter  by  insurer  to  insured,  following  forfeiture  by  the  latter's  default 
in  payment  of  premiums,  expressing  the  insurer's  desire  that  he  should  con- 
tinue his  insurance  and  asking  the  reason  for  his  default,  was  to  be  construed 
in  connection  with  previous  letters  referring  to  and  waiving  previous  defaults!, 
and  so  considered  constituted  evidence  sufficient  to  support  a  finding  that  the 
insurer  waived  thereby  the  forfeiture  in  question.     (Pp.  385-387.) 

3. — Same— Sufficiency  of  Evidence. 

In  testing  the  sufficiency  of  evidence  to  support  a  finding  by  the  trial  court, 
only  that  favorable  to  its  conclusion  is  to  be  considered,  and  every  legitimate 
inference  to  be  drawn  from  the  facts  proved  in  support  of  that  conclusion  is  to 
be  indulged.     (Pp.  387,  388.) 

4. — Contract — ^Procuring  Business  for  Insurer. 

A  contract  by  the  insurer  provided  that  if  the  insured  should  furnish  an- 
nually the  names  of  ten  persons  in  his  county  deemed  insurable  and  cause  it 
to  receive  the  regular  premiums  on  insurance  to  the  amount  of  ten  thousand 
dollars  he  should  receive  annually  a  certain  amount  based  on  the  amount  of 
business  so  obtained.  If  such  agreement  waa  applicable  to  policies  taken  out  by 
insured  himself,  it  did  not  entitle  him  to  any  credits  therefor  where  his  pre- 
miums were  not  paid,  but  were  in  default.     (Pp.  388,  389.) 

5. — ^Insurance-Default — ^Premium  Kote — ^iy>rfeiture— Beneficiary. 

On  default  in  payment  of  a  premium  at  maturity,  thereby  forfeiting  the 
policy  by  its  terms,  the  insurer  accepted  a  thirty  days  note  therefor  from  in- 
sured, which  provided  for  waiver  of  the  forfeiture  only  in  case  such  note  was 
paid  at  maturity.  This  not  being  done,  the  forfeiture  became  eflfective  accord- 
ing to  the  terms  of  the  note;  and  this  though  a  full  year's  premium  had  been 
paid  on  the  policy,  and  the  beneficiary  was  not  a  party  to  the  agreement  evi-  ' 
denced  by  the  note.     (Pp.  389,  390.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an 
appeal  from  Harris  County. 

Mrs.  Underwood  sued  the  insurance  company  on  two  life  policies. 
She  obtained  judgment  on  one  and  was  refused  it  on  the  other.     The 
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defendant  appealed,  and  the  appellate  court,  reversing  the  recovery, 
gave  judgment  for  appellant  (defendant)  on  both  policies.  Appellee 
then  obtained  writ  of  error. 

Andrews,  Ball  &  Streetman,  for  plaintiff  in  error. — ^The  undisputed 
testimony  in  the  record  was  amply  sufficient  to  show  a  waiver  of  the 
right  to  forfeit  said  policy  No.  1319,  because  of  a  failure  to  pay  any 
of  the  premiums  accruing  thereon  after  December  31,  1906,  down  to 
the  time  of  the  death  of  the  assured.  Cooley's  Briefs  on  the  Law  of 
Insurance,  vol.  3,  pp.  2459,  2704,  2724;  Alabama,  etc.,  Ins.  Co.  v.  Long 
C.  &  S.  Co.,  123  Ala.,  677,  26  So.,  655;  Murray  v.  Home  Benefit  life 
Assn.,  90  Cal.,  402,  25  Am.  St.  Eep.,  133;  Phoenix  Insurance  Co.  v. 
'Tomlinson,  125  Ind.,  84,  21  Am.  St.  Eep.,  203. 

If  there  should  be  any  question  as  to  the  sufficiency  of  the  evidence 
of  waiver  as  to  the  quarterly  premium  which  became  due  on  June  30th 
on  this  policy  No.  1319,  the  testimony  was  sufficient  to  show  that  by 
reason  of  the  board  contract  which  the  insured  had  with  the  company, 
there  was  in  the  hands  of  the  company  a  sufficient  amount  to  pay 
enough  of  said  premium  due  June  30,  1907,  to  carry  the  policy  past 
the  death  of  the  insured  on  September  7,  1907,  and  the  insurance  com- 
pany, at  that  time,  having  a  sufficient  amount  of  money  belonging  to 
the  insured  in  its  hands  to  prevent  a  forfeiture  of  the  policy,  the  law 
would  require  the  company  to  make  such  application  of  said  sum  in  its 
hands  as  to  prevent  a  forfeiture  of  said  policy. 

If  conditions  of  forfeiture  can  be  in  anywise  inserted  in  a  note  given 
for  a  premium  or  the  receipt  given  for  such  note,  such  condition  not 
being  embraced  in  the  policy  itself,  then  such  conditions  become  condi- 
tions subsequent,  and  not  conditions  precedent,  and  it  is  necessary,  in 
order  to  forfeit  such  policy  by  reason  of  a  breach  of  such  conditions 
subsequent  that  the  insurance  company  take  affirmative  action  by  can- 
celling said  policy  and  surrendering  such  note,  and  giving  notice  thereof 
to  the  insured.  Arnold  v.  Empire  Mut.  Ann.  &  life  Ins.  Co.  (Ga.), 
60  S.  E.,  470. 

A  beneficiary  has  a  vested  interest  in  a  life  insurance  policy  under 
the  decisions  of  the  Texas  courts.  Washington  Life  Ins.  Co.  v.  Ber- 
wald,  97  Texas,  111;  Stevens  v.  Germania  Life  Ins.  Co.,  26  Texas  Civ. 
App.,  156,  62  S.  W.,  824. 

If  a  provision  in  a  note  given  for  a  life  insurance  premium  and  a 
receipt  for  such  note  is  valid  at  all  as  creating  a  condition  of  forfeiture 
of  said  policy  for  non-payment  of  said  note  at  maturity,  no  such  con- 
dition of  forfeiture  being  contained  in  the  policy  itself,  nevertheless, 
such  condition  of  forfeiture  contained  in  such  note  and  the  receipt 
therefor  is  a  right  which  the  company  may  waive,  and  any  act  or  acts 
showing  an  intention  on  the  part  of  the  company  to  waive  such  for- 
feiture, or  showing  that  after  the  maturity  of  such  note  the  company 
has  continued  to  treat  the  policy  covered  by  said  premium  note  as  still 
in  force,  will  amount  to  a  waiver  of  such  forfeiture,  and  the  policy  will 
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be  deemed  to  continue  in  force,  although  the  note  has  not  been  paid. 
National  Life  Ins.  Co.  v.  Eeppond,  81  S.  W.,  1013. 

F.  W.  Bull  and  JK.  W,  Franklin,  for  defendant  in  error. — The  court 
having  found  that  the  assured  had  not  proved  the  payment  of  the 
December  and  March  premiums  and  the  undisputed  evidence  showing 
that  he  had  not  paid  the  June  premium,  the  policy  automatically  lapsed 
at  each  of  said  times  according  to  its  terms  and  nothing  was  required 
to  be  done  by  the  company  to  put  such  forfeitures  in  force.  Laughlin 
V.  Insurance  Co.,  8  Texas  Civ.  App.,  448,  28  S.  W.,  413 ;  Nat.  L.  Ins.  Co. 
V.  Eeppond,  81  S.  W.,  1013;  Nat.  Ins.  Co.  v.  Manning,  38  Texas  Civ. 
App.,  498,  86  S.  W.,  618;  Iowa  L.  Ins.  Co.  v.  T^wis,  187  U.  S.,  336; 
Klein  v.  Insurance  Co.,  104  XJ.  S.,  88;  Equitable  Life  As.  Society  v. 
Ellis,  137  S.  W.,  184. 

The  writing  of  letters  demanding  payment  of  premiums  in  this  case 
was  not  as  matter  of  law  a  waiver  of  forfeiture  provided  for  in  the 
notes,  receipts  and  policy,  as  the  policies  provided  for  the  method  by 
which  the  policy  could  be  reinstated,  towit :  by  the  payment  of  the  pre- 
mium and  a  satisfactory  examination  for  health  certificate,  which  appel- 
lant demanded  before  reinstatement  by  letter  of  May  20th,  which  things 
were  not  done.    Woodmen  of  W.  v.  Hicks,  84  S.  W.,  427 ;  25  Cyc,  869. 

It  was  not  necessary  for  the  company  to  return  said  note  to  the 
assured,  and  the  undisputed  facts  show  that  said  policy  had  been  can- 
celled on  the  books  of  the  company,  and  the  same  was  not  included  in 
the  board  contract  calculations  made  thereafter.  Cooley's  Brief,  vol.  3, 
pp.  2272-3:  Ressler  v.  Fidelity  Mut.  Ins.  Co.  (Tenn.),  75  S.  W.,  735; 
Banholzer  v.  N.  Y.  Life  Ins.  Co.  (Minn.),  77  N.  W.,  295;  Iowa  L.  Ins. 
Co.  V.  Lewis,  187  U.  S.,  336 ;  Holly  v.  Ins.  Co.,  11  N.  E.,  507 ;  Fidelity 
Mut.  L.  Ins.  Co.  V.  Bussell  (Ark.),  86  S.  W.,  814;  Bank  of  Commerce 
V.  N.  Y.  L.  Ins.  Co.  (Ga.),  54  S.  E.,  643;  New  Zealand  Ins.  Co.  v. 
Maaz  (Col.),  59  Pac,  213;  Seeley  v.  Union  C.  L.  Ins.  Co.,  10  Penn. 
S.  Ct.,  270;  Wilmot  v.  C.  0.  L.  Ins.  Co.,  46  Conn.,  483;  Hudson  v. 
Knickerbocker  L.  Co.,  28  N.  J.  Eq.,  167;  Manhattan  L.  Ins.  Co.  v. 
Pentecost,  105  Ky.,  642,  49  S.  W.,  425 ;  Sharpe  v.  N.  Y,  L.  Ins.  Co., 
98  N.  W.,  66;  Laughlin  v.  Ins.  Co.,  8  Texas  Civ.  App.,  448,  28  S.  W., 
411.  These  cases  support  our  contention,  but  are  not  available:  St.  L. 
M.  L.  Ins.  Co.  V.  Grigsby,  73  Ky.,  310 ;  Dircks  v.  German  Ins.  Co.,  34 
Mo.  App.,  31 ;  Aetna  L.  Ins.  Co.  v.  Bradway,  90  111.  App.,  576. 

The  proceeds  of  board  contract  being  less  than  the  quarterly  premium, 
the  same  could  not  be  used  to  carry  the  policy  pro  rata.  Hudson  v. 
Knickerbocker  Co.,  28  N.  J.  Eq.,  167;  Willcuts  v.  N.  W.  M.  L.  Ins.  Co., 
81  Ind.,  300. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  plaintiff  in  error,  Mrs.  Fannie  F.  Under- 
wood, in  the  District  Court  of  Harris  County,  Texas,  to  recover  judg- 
ment upon  two  life  insurance  policies,  each  in  the  sum  of  iSve  thousand 
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dollars,  which  had  been  issued  by  the  defendant  in  error  for  her  benefit 
on  the  life  of  her  husband,  George  B.  Underwood. 

Policy  No.  1919  was  issued  December  31,  1903,  with  George  B. 
Underwood's  son  named  ae  beneficiary.  As  first  issued  this  policy  was 
in  the  sum  of  ten  thousand  dollars.  Afterwards  the  amount  was  re- 
duced to  five  thousand  dollars,  and  the  beneficiary  changed  from  the 
son  to  Mrs.  Fannie  F.  Underwood,  wife  of  the  insured.  Policy  No.  6098. 
for  five  thousand  dollars,  was  issued  December  30,  1905,  payable  also 
to  Mrs.  Underwood.  George  B.  Underwood,  the  insured,  died  Septem- 
ber 7,  1907,  nearly  four  years  subsequent  to  the  issuance  of  policy  No. 
1319,  and  nearly  two  years  subsequent  to  the  issuance  of  policy  No. 
6098.  The  suit  was  upon  both  policies.  The  case  was  tried  by  the 
court  without  a  jury.  The  trial  resulted  favorably  to  the  plaintiff  in 
error  on  policy  No.  1319,  and  favorably  to  the  defendant  in  error  on 
policy  No.  6098.  Appeal  was  taken  by  the  defendant  in  error,  the 
Security  Life  and  Annuity  Company  of  America,  to  the  Court  of  Civil 
Appeals  for  the  First  District.  In  said  appeal  cross-assignments  upon 
the  judgment  on  policy  No.  6098  were  made  by  the  plaintiff  in  error. 
The  Court  of  Civil  Appeals  reversed  and  rendered  the  judgment,  which 
was  favorable  to  the  plaintiff  in  error  on  policy  No.  1319,  and  affirmed 
the  judgment  of  the  District  Court,  which  was  favorable  to  the  de- 
fendant in  error,  on  policy  No.  6098  (150  S.  W.,  293).  A  writ  of 
error  was  granted  by  this  court  on  the  petition  of  the  plaintiff  in  error, 
Mrs.  Fannie  F.  Underwood,  in  which  she  claims  that  she  is  entitled 
to  recover  upon  both  policies,  and  that  the  Court  of  Civil  Appeals  erred 
in  not  so  holding. 

The  defendant  in  error  contended  that  both  policies  had  been  for- 
feited by  the  insured's  failure  to  pay  the  premiums  when  due. 

The  plaintiff  in  error,  among  other  defenses  pleaded,  contended  that 
the  forfeiture  of  both  policies  for  failure  to  pay  the  premiums  had  been 
waived. 

The  premiums  due  on  policy  No.  1319,  issued  December  31,  1903, 
had  all  been  paid  except  the  three  quarterly  premiums,  which  became 
due  December  31,  1906,  March  31,  1907,  and  June  30,  1907.  These 
premiums  were  never  paid.  By  agreement  a  note  due  thirty  days  after 
December  31,  1906,  was  made  by  the  insured  to  cover  the  quarterly 
premium  which  matured  December  31,  1906.  Said  note  provided  for 
an  extension  of  the  policy  for  thirty  days,  and  that  a  default  in  its 
payment  when  due  would  ipso  facto  render  the  policy  null  and  void. 
This  note  was  never  paid. 

The  policy  provided  that  a  "failure  to  pay  any  premiums  when  due 
will  render  this  policy  wholly  void,  and  forfeit  all  premiums  paid  the 
company,  except  as  herein  provided.^' 

This  same  provision  was  in  both  policies.  There  was  no  express  pro- 
vision in  either  policy  for  forfeiture  on  account  of  default  in  the  pay- 
ment of  any  note  given  for  premiums,  though  it  was  expressly  so  pro- 
vided in  each  note  that  was  given  for  premiums  on  both  policies. 
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The  failure  to  pay  these  premiums  which  were  past  due  on  policy 
No.  1319  would  constitute  a  forfeiture  of  said  policy  without  the  neces- 
sity of  the  insurance  company  so  declaring  by  word  or  act,  unless  it  had 
elected  not  to  enforce  the  forfeiture,  but  to  waive  it.  Tlie  trial  court 
found  that  it  had  waived  the  forfeiture  of  this  policy  No.  1319.  His 
finding  is  as  follows: 

^There  was  manifestly  a  waiver  of  the  right  of  forfeiture  upon  policy 
No.  1319,  and  the  repeated  demands  for  subsequent  premiums  up  to 
the  premium  for  June  and  including  that,  manifested  and  made  clear 
that  there  had  been  no  forfeiture,  but  the  policy  was  still  treated  as 
in  force  and  was  desired  to  be  continued,  and,  therefore,  it  was  an  exist- 
ing liability  for  the  sum  of  $5000  at  the  time  of  the  death  of  the  in- 
sured, and  I  find  for  plaintiff  on  this  policy  for  $5000  with  6  per  cent 
interest  from  December  19,  1907.^^ 

The  Court  of  Civil  Appeals  held  that  there  was  evidence  to  support 
the  finding  which  was  made  by  the  trial  court,  to  the  effect  that  the 
defendant  in  error  had  waived  the  forfeiture  of  the  policy  for  failure 
to  pay  the  quarterly  premium  which  matured  December  31,  1906,  and 
also  had  waived  the  forfeiture  for  failure  to  pay  the  quarterly  premium 
which  matured  March  31,  1907.  But  it  held  that  there  was  no  evi- 
dence to  support  the  finding  of  the  trial  court  in  holding  that  there  was 
a  waiver  of  the  forfeiture  for  the  failure  to  pay  the  premium  which 
matured  Jime  30,  1907. 

The  evidence  which  tended  to  prove  a  waiver  of  the  forfeiture  con- 
sists of  certain  letters  which  were  written  to  the  insured  by  the  insur- 
ance company  on  the  subject  of  the  insured's  failure  to  pay  the  quar- 
terly premiums.     The  letters  are  as  follows: 

"April  11,  1907.  I  desire  to  direct  your  attention  to  the  premium 
on  your  policy  No.  1319,  which  became  due  on  March  31,  1907.  We 
are  particularly  desirous  of  having  you  continue  your  insurance  with 
this  company,  and  would  respectfully  ask  that  you  advise  us  the  reason 
for  your  not  remitting  your  premium  when  due.  Thanking  you  for 
the  courtesy  of  a  prompt  reply,  I  remain." 

"May  8th,  1907.  We  have  not  as  yet  received  payment  of  the  quar- 
terly premium  on  your  policy  No.  1319,  which  became  due  on  March  31, 
1907.  Heretofore  you  have  made  payments  very  regularly  and  it  is 
likely  an  oversight  on  your  part  that  you  have  failed  to  make  pro- 
vision for  the  last  payment.  If  for  any  reason  you  are  unable  to 
make  payment  at  this  time,  we  trust  you  will  inform  us,  as  we  desire 
to  lend  our  assistance  wherever  it  will  be  an  accommodation  to  our 
policyholders." 

"July  11,  1907.  The  premium  of  $30.75  on  your  policy.  No.  1319, 
became  due  June  30,  1907,  and  remains  unpaid.  We  are  particularly 
desirous  of  having  you  continue  your  insurance  with  this  company  and 
would  respectfully  ask  that  you  advise  us  the  reason  for  your  not  re- 
mitting your  premium  when  due." 

Vol.     108-25. 
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It  was  held  by  the  Court  of  Civil  Appeals  that  the  letter  of  July  11, 
1907,  could  not  have  amounted  to  a  waiver  of  the  forfeiture  for  the 
quarterly  premium  which  became  due  Jxme  30,  1907,  for  the  reason 
that  the  right  in  the  insurance  company  to  forfeit  the  policy  for  this 
default  did  not  accrue  until  thirty  days  after  the  default,  and  it  could 
not  correctly  be  held  that  the  insurance  company  ^T)y  making  demand 
for  payment  twenty  days  before  any  right  to  forfeiture  accrued  elected 
to  waive  the  forfeiture  when  such  right  did  thereafter  accrue/' 

This  holding  by  the  Court  of  Civil  Appeals  can  not  be  sustained,  for 
the  reason  that  under  the  contract  of  insurance  the  forfeiture  of  the 
policy  did  ipso  facto  occur  upon  the  failure  of  the  insured  to  pay  the 
quarterly  premium  when  it  matured  on  June  30,  1907,  notwithstanding 
the  fact  that  the  contract  allowed  the  insured  thirty  days  thereafter  in 
which  to  pay  the  premium  with  5  per  cent  interest,  and  to  thereby 
avoid  the  forfeiture.  The  policy  in  terms  provided  that  a  "failure  to 
pay  any  premium  when  due  will  render  this  policy  wholly  void."  The 
plain  effect  of  this  provision  in  the  policy  is  that,  a  failure  to  pay  a 
premium  due  would  ipso  facto  forfeit  the  policy.  There  is  a  provision 
in  the  contract  which  permits  the  insured,  when  the  policy  has  been 
forfeited  for  failure  to  pay  a  premium  due,  to  avoid  the  forfeiture  by 
paying  the  premium,  with  5  per  cent  interest,  within  thirty  days  after 
it  became  due.     This  provision  in  the  policy  is  as  follows: 

"Should  default  be  made  in  the  payment  of  any  premium  due  upon 
this  policy  as  herein  provided,  the  company  will  waive  such  default 
and  accept  payment  of  said  premium,  provided  the  amount  thereof  with 
interest  thereon  at  5  per  cent  per  annum  from  the  date  of  defaidt  be 
tendered  to  it  within  thirty  days  thereafter.'^ 

"We  think  the  defendant  in  error  had  the  right  and  privilege  on 
July  11,  1907,  to  waive  the  forfeiture  of  policy  No.  1319,  which  had 
occurred  for  failure  to  pay  the  quarterly  premium  which  matured  June 
30,  1907.  The  fact  that  by  the  provisions  of  the  contract  the  insured 
could  compel  the  defendant  in  error  to  waive  the  forfeiture  by  paying 
the  premium  with  5  per  cent  interest  within  thirty  days  would  in  no 
way  deprive  the  defendant  in  error  of  the  right  and  privilege  to  itself 
voluntarily  waive  the  forfeiture  without  waiting  for  the  insured  to 
compel  a  waiver. 

There  can  be  no  question  but  that  the  evidence  abundantly  supports 
the  finding  of  the  trial  court  in  its  holding  that  the  insurance  company 
did  waive  the  forfeiture  which  occurred  upon  the  failure  of  the  insured 
to  pay  the  quarterly  premium  which  matured  December  31,  1906,  and 
the  forfeiture  which  occurred  upon  the  failure  of  the  insured  to  pay 
the  quarterly  premium  which  matured  March  31,  1907.  The  letters 
plainly  show  an  intention  on  the  part  of  the  insurance  company  to 
waive  these  forfeitures  and  to  allow  the  policy  to  remain  in  force;  and 
in  these  letters  the  insurance  company  plainly  recognized  the  validity 
of  the  policy  long  after  the  forfeitures  occurred,  and  the  thirty  days  had 
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also  expired  in  each  instance  in  which  the  insured  could  compel  a 
waiver  by  paying  the  premium  with  5  per  cent  interest. 

As  to  policy  5^0.  1319,  the  controlling  question  is,  therefore,  whether 
there  was  evidence  of  suflBcient  probative  force  to  support  the  holding 
of  the  trial  court  that  the  insurance  company  had  waived  the  forfeiture 
which  occurred  upon  the  failure  of  the  insured  to  pay  the  quarterly 
premium  which  matured  June  30th.  If  the  insurance  company  intended 
to  waive  this  forfeiture,  and  if  there  is  evidence  of  sufficient  probative 
force  to  warrant  this  conclusion  on  its  part,  then  the  judgment  of  the 
trial  court  upon  this  issue  of  fact  should  not  be  disturbed.  On  the 
contrary,  the  judgment  of  the  trial  court  should  be  set  aside  if  it  is 
without  evidence  to  support  it. 

It  will  be  noted  that  the  letter  of  July  11,  1907,  which  was  written 
eleven  days  subsequent  to  the  forfeiture  which  occurred  for  the  failure 
of  the  insured  to  pay  the  quarterly  premium  which  matured  June  30, 
1907,  is  not  a  request  by  the  insurance  company  of  the  insured  to  avail 
himself  of  his  privilege  to  avoid  the  forfeiture  by  paying  within  thirty 
days,  as  provided  by  the  contract,  the  premium  which  matured  June 
30th,  with  5  per  cent  interest  thereon.  There  is  no  statement  in  the 
letter  that  the  forfeiture  has  occurred,  and  that  it  will  be  enforced 
unless  the  premium,  with  5  per  cent  interest,  shall  be  paid  as  provided 
in  the  contact,  There  is  no  insistence  that  the  insured  avail  himself 
of  his  privilege  to  avoid  the  forfeiture.  There  is  no  statement  that  the 
insurance  company  is  standing  upon  the  forfeiture,  or  will  do  so.  There 
is  the  statement  that  the  insurance  company  is  particularly  desirous  of 
having  the  insured  to  continue  his  insurance  with  the  company.  Now, 
what  was  the  intention  of  the  insurance  company  with  reference  to  a 
waiver  of  the  forfeiture  when  it  wrote  this  letter?  In  determinii^g 
this  question  we  think  it  was  the  province  of.  the  court,  in  passing  upon 
the  weight  of  the  evidence,  to  take  into  consideration  the  past  course 
of  the  insurance  company  with  reference  to  the  two  previous  forfeitures 
which  had  occurred  but  which  it  had  plainly  waived.  We  think  it  was 
the  privilege  of  the  court,  sitting  as  a  jury  to  pass  upon  the  facts  to 
discover  the  intention  of  the  insurance  company,  to  take  into  account 
the  fact  that  the  insurance  company  had  waived  the  two  previous  for- 
feitures which  had  occurred  for  failure  to  pay  the  two  preceding  matured 
premiums,  and  to  conclude  from  this  past  course  of  the  company,  to- 
gether with  the  terms  of  the  letter  of  July  11,  1907,  that  the  intention 
of  th^  insurance  company  was  to  do  as  it  had  been  doing,  that  is,  to 
waive  the  forfeiture  which  occurred  upon  the  failure  of  the  insured  to 
pay  the  June  30th  premium. 

This  court,  speaking  through  the  late  Chief  Justice  Brown,  in  the  case 
of  Wininger  v.  Ft.  Worth  &  D.  C.  Ry.  Co.,  105  Texas,  56,  143  S.  W.,  1150, 
announced  the  correct  rule  when  testing  the  probative  force  of  the 
evidence  when  it  said,  ^If,  discarding  all  adverse  evidence  and  giving 
credit  to  all  evidence  favorable  to  the  plaintiff,  and  indidging  every 
legitimate  conclusion  favorable  to  the  plaintiff  which  might  have  been 
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drawn  from  the  facts  proved,  a  jury  might  have  found  in  favor  of  the 
plaintiff,'^  then  there  was  evidence  to  support  their  verdict.  The  same 
rule  was  announced  by  this  court  in  the  case  of  Cartwright  v.  Canode, 
106  Texas,  507,  171  S.  W.,  696.  Now,  in  this  case,  credit  should  be 
be  given  to  all  evidence  favorable  to  the  plaintiff  in  error,  and  every 
legitimate  conclusion  should  be  indulged  favorable  to  her  which  might 
have  been  drawn  from  the  facts  proved,  and  when  following  this  rule 
we  think  the  previous  course  by  the  insurance  company  in  waiving  the 
forfeiture  in  the  two  previous  instances  mentioned  was  a  circumstance 
which  the  court,  sitting  as  a  jury,  had  the  legitimate  right  to  consider 
in  determining  the  intention  of  the  insurance  company  when  it  wrote 
the  letter  of  July  11,  1907.  Equitable  Life  Assurance  Association  of 
the  United  States  v.  Ellis,  105  Texas,  526,  147  S.  W.,  1152,  152 
S.  W.,  625. 

We,  therefore,  hold  that  there  was  evidence  to  support  the  finding 
of  the  trial  court  that  the  insurance  company  waived  the  forfeiture  of 
policy  No.  1319.  We  think  the  Court  of  Civil  Appeals  erred  in  revers- 
ing and  rendering  the  judgment  of  the  trial  court  rendered  on  this  policy. 

The  trial  court  rendered  judgment  in  favor  of  the  insurance  com- 
pany on  policy  No.  6098.  By  cross-assignment  the  plaintiff  in  error 
contended  in  the  Court  of  Civil  Appeals,  and  contends  here  by  petition 
for  writ  of  error,  that  this  policy  was  in  full  force  and  effect  on  the 
date  of  the  death  of  the  deceased,  Gleorge  B.  Underwood.  One  of  her 
contentions  is  that  the  forfeiture  as  to  this  policy  was  waived  by  the 
insurance  company.  The  trial  court  held  otherwise,  and  we  find  very 
slight  circumstances  in  the  record  indicating  an  intention  on  the  part 
of  the  insurance  company  to  waive  the  forfeiture;  and  from  these  cir- 
cumstances the  trial  court,  in  passing  upon  the  weight  of  the  evidence, 
had  a  right  to  indulge  the  conclusion  that  no  such  intention  was  shown. 
It  was  legitimate  for  the  trial  court  to  conclude  that  the  circumstances 
offered  were  insufficient  to  prove  such  intention.  From  the  circum- 
stances in  evidence  we  could  not  conclude  or  announce  that  the  undis- 
puted evidence  showed  a  waiver  of  the  forfeiture.  We  would  not  feel 
authorized  to  disturb  the  judgment  of  the  trial  court  upon  this  gi:ound. 

Another  contention  made  by  the  plaintiff  in  error  as  to  policy  No. 
6098  is,  that  there  had  been  no  default  in  the  payment  of  the  premium, 
for  it  insists  that  the  insurance  company  by  reason  of  a  certain  ^^ard 
contract/'  which  was  in  evidence,  was  indebted  to  the  deceased  in  a 
sufficient  amount  to  pay  the  last  year's  premium,  the  first  year  leaving 
been  fully  paid  in  cash.  The  "board  contract''  was  to  the  effect  that 
in  consideration  that  the  insured  "shall  annually  furnish  the  company 
upon  its  request  the  names  of  ten  people  residents  of  his  county  whom 
he  deems  insurable,"  and  further  "shall  cause  the  company  to  receive 
the  regular  premiums  on  an  amount  of  insurance  aggregating  at  least 
ten  thousand  dollars"  the  company  would  pay  the  insured  within  thirty 
days  from  June  30th  annually  during  the  life  of  the  contract  a  certain 
amount  based  upon  the  amount  of  insurance  upon  which  the  insured 
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caused  the  premiums  to  be  paid.  Now  the  contention  is  that  the 
amount  due  the  insured  under  this  contract  for  the  premiums  which 
were  paid  by  the  insured  on  his  own  two  policies  would  be  sufiBcient  in 
amount  to  pay  the  last  year's  premium,  for  which  there  was  otherwise 
default.  But  it  will  be  noted  that  under  this  '^oard  contract"  nothing 
was  due  to  the  insured  unless  he  caused  the  company  *^to  receive  the 
regular  premiums" ;  and  in  the  matter  of  his  own  two  policies,  if  they 
were  within  contemplation  by  the  ^T)oard  contract"  at  all,  the  regular 
premiums  had  not  been  received  by  the  company.  There  was  default  in 
the  payment  of  the  second  year's  premium  on  policy  No.  6098,  and  in 
three  of  the  quarterly  premiums  due  on  policy  No.  1319.  In  no  event 
could  the  insured  be  given  credit  for  these  defaulted  premiums.  We 
think  the  trial  court  and  the  Court  of  Civil  Appeals  were  correct  in 
holding  that  the  "board  contract"  did  not  create  a  liability  against  the 
insurance  company,  in  favor  of  the  insured,  sufiBcient  to  pay  the  pre- 
mium which  insured  owed  for  the  last  year  on  policy  No.  6098. 

Another  contention  by  the  plaintiflE  in  error  in  relation  to  policy  No. 
6098,  is  that  a  full  year's  premium  having  been  paid  on  this  policy, 
she  as  beneficiary  had  a  vested  interest  therein,  and  as  the  policy  itself 
did  not  provide  for  a  forfeiture  for  non-payment  at  maturity  of  the 
note  which  was  given  for  the  premium  due  December  31,  1906,  and  ^ 
which  note  became  due  ninety  days  after  date,  but  was  not  paid,  the 
policy  would  not  be  ipso  facto  forfeited  for  such  default,  notwithstanding 
the  note  and  contemporaneous  receipt  each  contained  such  express  pro- 
vision, but  that  a  forfeiture  would  only  result  after  it  had  been  properly 
so  declared  by  the  insurance  company.  When  this  policy  was  issued 
on  December  30,  1905,  the  insured  paid  one  year's  premium,  but  when 
the  next  year's  premium  matured  on  December  30,  1906,  by  agreement 
between  the  insured  and  the  insurance  company  the  former  executed  his 
note  for  that  year's  premium,  and  the  insurance  company  gave  him  a 
receipt  therefor.  The  note  and  the  receipt  each  provided  that  a  failure 
to  pay  the  note  when  due  would  render  said  policy  ipso  facto  null  and 
void.  The  contention  is  that  as  the  policy  itself  did  not  provide  for 
its  forfeiture  for  a  failure  to  pay  a  note  given  for  a  premium  due, 
would  render  the  policy  null  and  void,  the  recitals  in  the  note  and  in 
the  receipt  to  that  effect  would  not  be  binding  upon  the  beneficiary  in 
the  policy,  who  is  the  plaintiff  in  error.  We  think  this  contention 
should  be  overruled.  The  policy  provided  that  a  failure  to  pay  any 
premium  due  would  render  it  null  and  void.  In  other  words,  on  such 
failure  to  pay  any  premium  due  the  policy  would  ipso  facto  forfeit. 
We  think  the  note  given  represents  the  premium,  and  takes  its  place 
in  the  contract.  It  is  the  equivalent  of  the  premium,  and  should  be 
treated  as  such,  wheiv  the  note  itself  preserves  substantially  the  pro- 
visions of  the  contract  which  relate  to  a  failure  to  pay  the  premium 
for  which  it  was  given.  We  think  the  beneficiary  should  not  be  allowed 
to  accept  the  benefits  of  the  extension  of  the  life  of  the  policy  which 
was  provided  by  the  execution  of  the  note  by  her  husband,  and  its 
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acceptance  by  the  company,  and  at  the  same  time  be  heard  to  complain 
that  it  changed  the  contract  and  disturbed  her  vested  rights.  It  seems 
inequitable  for  her  to  rely  upon  the  note  to  prevent  a  forfeiture  of  the 
policy  for  a  failure  to  pay  a  premium,  and  at  the  same  time  to  repudiate 
the  provisions  of  the  note  relating  to  forfeiture,  when  they  are  sub- 
stantially the  same  provisions  provided  in  the  policy  itself. 

We  are  arware  that  there  are  reputable  authorities  in  other  jurisdic- 
tions holding  a  contrary  view,  but  we  decline  to  follow  them.  The 
judgment  of  the  Court  of  Civil  Appeals  is  reversed  in  part  and  affirmed 
in  part.  The  judgment  of  the  District  Court  should  in  all  things 
be  affirmed;  and  it  is  so  ordered. 

Reversed  in  part  and  judgment  of  District  Court  affirmed. 


Ed  Eriksen  v.  S.  D.  McWhorter. 

1^0.  2512.     Decided  May  2,  1917. 

1.— Public  Land— Sale— Settlement. 

The  settlement  on  school  land  required  of  a  substitute  purchaser  from  the 
State  (Rev.  Btats.,  1911,  art.  5436)  must  be  by  the  purchaser  himself,  and  not 
by  agent,  and  actual,  not  constructive,  but  the  purchaser's  continuous  and  un- 
broken presence  upon  the  land  is  not  necessary.     (P.  391.) 

2. — Same. 

Making  and  maintaining  actual  settlement  on  the  land  means  the  pur- 
chaser's establishment  there,  in  good  faith,  of  his  place  of  permanent  abode 
and  such  personal  occupancy  thereafter  as  clearly  preserves  its  character  as 
the  place  of  such  abode.     (Pp.  391,  392.) 

3. — Same — Occupancy  by  Wife  and  Family. 

The  occupancy  of  school  land  by  the  wife  and  family  of  the  purchaser,  im- 
proving and  making  it  their  home,  though  the  husband,  pursuing  his  trade  as 
a  blacksmith  elsewhere,  lived  only  occasionally  on  the  land,  was  not  to  be  dis- 
regarded or  treated,  as  a  matter  of  law,  as  a  mere  constructive  occupany  by 
him.  Uer  presence  was  evidence  of  a  home  established  on  the  place.  See  evi- 
dence held  not  insufficient,  as  matter  of  law,  to  support  a  finding  of  actual  settle- 
ment on  the  land  made  and  maintained  by  the  purchaser.     (Pp.  391-393.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Eighth  District,  in  an 
appeal  from  Midland  County. 

The  action  was  by  Eriksen  against  McWhorter,  and  between  con- 
flicting claimants  as  purchasers  of  school  land.  Eriksen  had  judgment 
and  McWhorter  appealed.  The  judgment  was  reversed  and  rendered  in 
his  favor  (151  S.  W.,  624).    Eriksen  thereupon  obtained  writ  of  error. 

A,  8.  Hawhins,  for  plaintiff  in  error,  cited:  Eriksen  v.  McWhorter, 
132  S.  W.,  847 ;  Eriksen  v.  McWhorter,  143  S.  W.,  245 ;  Leaveyton  v. 
Robinson,  120  S.  W.,  169;  Willingham  v.  Floyd,  32  Texas  Civ.  App., 
161,  73  S.  W.,  831;  Brown  v.  Robinson,  131  S.  W.,  401;  Cheser  v. 
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Banghman,  22  Texas  Civ.  App.,  435,  55  S.  W.,  132 ;  State  v.  Davidson, 
132  S.  W.,  520. 

John  B.  Howard,  for  defendant  in  error. — A  purchaser  of  school  land 
as  an  actual  settler  under  the  law  of  1905,  the  law  under  which  this 
land  was  purchased  can  not  make  his  settlement  or  complete  his  occu- 
pancy on  same  by  proxy,  and  such  occupancy  and  settlement  must  be 
actual  and  not  constructive  and  the  same  must  be  in  person.  Sees.  3 
and  4,  A^t  of  1905,  regulating  the  sale  of  school  land  to  actual  settlers ; 
Payton  v.  Ix)ve,  20  Texas  Civ.  App.,  613,  49  S.  W.,  1109;  Chesser  v. 
Baughman,  22  Texas  Civ.  App.,  435,  55  S.  W.,  132;  Willingham  v. 
Floyd,  32  Texas  Civ.  App.,  161,  73  S.  W.,  831 ;  Lewis  v.  Scharbauer, 
33  Texas  Civ.  App.,  220,  76  S.  W.,  225;  Andrus  v.  Davis,  99  Texas,  303, 
89  S.  W.,  772;  Eriksen  v.  McWhorter,  143  S.  W.,  245;  Eriksen  v.  Mc- 
Whorter,  132  S.  W.,  847;  Hardman  v.  Crawford,  95  Texas,  193,  ^^ 
S.  W.,  207;  Busk  v.  Lowrie,  86  Texas,  128,  23  S.  W.,  983;  Eamsey  v. 
Patterson,  150  S.  W.,  889. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  case  is  that  of  the  validity  of  the  set- 
tlement by  Eriksen,  the  plaintifiE  in  error,  upon  certain  school  land  of 
which  he  was  the  substitute  purchaser  from  the  State.  This  is  the 
third  appeal  of  the  case.  Judgments  adverse  to  Eriksen  have  been 
twice  reversed  by  the  Court  of  Civil  Appeals  for  the  Second  District. 
132  S.  W.,  847,  143  S.  W.,  245.  Upon  the  third  trial,  before  a  jury, 
he  prevailed.  On  the  appeal  judgment  was  rendered  against  him  by 
the  Court  of  Civil  Appeals  for  the  Eighth  District. 

Eriksen  purchased  the  land  in  March,  1908,  trading  in  his  former 
home  in  another  county,  worth  about  $3000,  and  giving,  as  the  balance 
of  the  purchase  price,  some  money  and  about  $3000  in  notes.  In 
October,  1908,  his  purchase  was  forfeited  by  the  Commissioner  of  the 
General  Land  Office  "for  failure  to  reside  on  the  land  as  required  by 
law.^^  The  land  was  afterwards  awarded  by  the  Commissioner  to 
McWhorter. 

The  necessary  three  years  residence  upon  the  land  had  not  been  com- 
pleted when  Eriksen  acquired  it.  In  purchasing  the  land  it  was  neces- 
sary, tlierefore,  that  he  become  an  actual  an&  bona  fide  settler  upon  it, 
and  that  he  continue  to  be  such  a  settler  for  the  time  necessary  to 
constitute  the  three-year  period.  Article  5436,  Eev.  Stats.^  1911.  The 
requirement  of  the  law  does  not  mean  that  the  purchaser's  continuous 
and  unbroken  personal  presence  upon  the  land  is  necessary.  Bustin  v. 
Eobison,  102  Texas,  526,  119  S.  W.,  1140.  But  it  does  mean  that  the 
settlement  must  be  by  the  purchaser  himself,  and  not  by  an  agent  or 
proxy;  that  it  must  be  actual,  and  not  constructive  or  virtual.  Hard- 
man  V.  Crawford,  95  Texas,  193,  Q^  S.  W.,  206.  It  means  what  the 
term,  ^^actual  settlement,"  itself  best  expresses, — such  personal  use  of 
the  land,  in  the  first  place,  as  plainly  evidences  the  purchaser's  estab- 
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lishment  there,  in  good  faith,  of  his  place  of  permanent  abode,  and  such 
personal  occupancy  thereafter  as  clearly  preserves  its  character  as  the 
place  of  such  abode. 

Eriksen  was  a  married  man  and  the  head  of  a  family  at  the  time  of 
hi8  purchase  of  the  land.  His  family  consisted  of  his  wife,  several 
children,  all  grown,  apparently,  except  one  boy,  about  seventeen  years 
of  age,  and  a  young  nephew.  He  was  a  blacksmith  in  the  town  of 
Midland.  He  had  no  home.  He  had  not  previously  acquired  any  land 
from  the  State.  His  investment  in  the  land  represented,  as  ha  testified, 
all  that  he  had.  The  evidence  leaves  no  doubt  that  he  purchased  the 
land  for  the  purpose  of  making  a  home  upon  it.  He  did  not,  himself, 
immediately  go  upon  the  land,  nor  until  possibly  two  months  after  its 
purchase.  However,  he  had  his  wife  immediately  settle  upon  it.  The 
young  nephew  went  with  her.  She  carried  household  effects  for  living 
purposes  and  materials  for  the  improvement  of  the  land,  all  furnished 
by  Eriksen.  With  the  assistance  of  the  nephew  and  a  hired  man  she  at 
once  began  the  building  of  a  house,  which  she  personally  helped  to 
erect,  the  construction  of  fences,  the  digging  of  a  tank,  etc.  The  minor 
son  was  upon  the  land  some  of  the  time  and  assisted  in  a  part  of  this 
work.  Mrs.  Eriksen  occupied  the  land  as  the  home  of  herself  and  hus- 
band from  the  time  of  its  purchase  to  the  date  of  the  forfeiture,  with 
occasional  trips  into  Midland  for  provisions  and  supplies.  Her  longest 
absence  from  it  was  a  two  months'  stay  in  Midland,  beginning  the  latter 
part  of  August,  after  she  had  occupied  and  worked  upon  the  land  since 
March.  This  absence,  according  to  her  testimony,  was  for  some  neces- 
sary purpose.  Eriksen  paid  all  the  expenses  incurred  in  the  improve- 
ment of  the  place,  maintaining  his  wife  and  the  others  of  the  family 
on  the  place.  He  remained  in  Midland,  working  at  his  trade  for  the 
purpose,  as  was  testified,  of  earning  the  money  with  which  to  pay  for 
the  improvement  of  the  place  and  provide  sustenance  for  his  wife  and 
those  with  her  there.  About  two  months  after  the  purchase  he  went 
out  to  the  land,  and  remained  about  two  weeks.  During  this  time  he 
worked  upon  it,  building  fences,  hauling  water,  etc.  He  was  there  at 
subsequent  times,  two,  or  possibly,  three  times,  all  told,  remaining  two 
or  three  weeks  each  time,  and  while  there  worked  about  the  place,  assist- 
ing in.  its  improvement.  According  to  his  testimony  he  regarded  the 
land  as  his  home,  and  had  no  other  home. 

It  can  not  be  held  as  a  matter  of  law,  under  these  circumstances,  that 
Eriksen  was  not  an  actual  bona  fide  settler  upon  the  land.  The  evi- 
dence gives  us  no  impression  of  subterfuge  on  his  part,  or  an  attempt 
to  hold  the  land  without  his  own  actual  settlement.  It  reflects,  we 
think,  an  honest  effort  to  establish  a  home  there  for  himself  and  family. 
His  investment  of  his  former  home  in  the  land  is  one  evidence  of  this. 
His  situating  his  wife  upon  the  land  is  another.  There  could  be  no 
better  proof  of  such  intention  than  the  fact  that  by  a  common  under- 
standing* she  went  there  and  attempted  through  improvement,  though 
crude  and  primitive,  to  give  it  the  semblance  and  character  of  a  home. 
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Her  occupancy  is  not  to  be  disregarded,  or  treated  as,  at  best,  a  mere 
constructive  occupancy  by  Eriksen.  It  is  rather  to  be  viewed  as  a  proper 
means  of  effecting  his  own  settlement.  It  was  not  only  indicative  of  a 
purpose  to  establish  upon  the  land  his  place  of  abode,  but  was  of  itself 
proof  that  he  had  there  established  it.  Placing  her  upon  the  land  and 
providing  a  house  for  her  occupancy  were  in  themselves  acts  of  settlement 
performed  by  Eriksen.  It  is  the  wife  who,  primarily,  gives  a  home  its 
character.  One  of  the  best  evidences  of  the  establishment  of  the  hus- 
band's home  at  a  particular  place  in  his  making  it  the  place  of  her 
habitation.  Under  the  circumstances  of  the  case  it  is  difficult  to  dis- 
associate the  settlement  of  Mrs.  Eriksen  from  that  of  Eriksen  himself. 
As  held  in  Willingham  v.  Floyd,  32  Texas  Civ.  App.,  161,  73  S.  W., 
831,  it  may  be  considered  as  a  settlement  by  both  of  them.  Eriksen 
occupied  the  land  at  different  intervals,  working  about  the  place,  and 
giving  evidence  that  he  regarded  it  as  his  home.  His  occupancy  was  not 
continuous,  nor  of  prolonged  duration ;  but  his  continuous  presence  upon 
the  land  was  not  necessary  to  its  remaining  the  place  of  his  residence. 
In  the  state  of  the  proof,  the  question  was  one  of  fact.  It  was  con- 
cluded by  the  finding  of  the  jury. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  that  of 
the  District  Court  is  affirmed. 

Reversed  and  judgment  of  District  Court  afp/rmed, 

(Associate  Justice  Hawkins,  being  disqualified,  did  not  sit  in  this  case.) 


Guaranty  State  Bank  &  Trust  Company  et  al.  v. 
H.  Y.  Lively  et  al. 

No.  2470.     Decided  May  9,  1917. 

1. — Banking — Check  Payable  to  Fictitious  Person. 

A  check  payable  to  a  fictitious  person  drawn  by  one  who  is  ignorant  of 
that  fact  is  not,  for  that  reason,  payable  to  bearer.  The  bank  which  cashes  it  on 
an  indorsement  of  the  name  of  the  fictitious  payee  by  another,  and  by  its  in- 
dorsement guarantees  the  genuineness  of  such  fictitious  indorsement,  is  liable 
to  the  bank  on  which  it  is  drawn  and  which  pays  it  on  the  faith  of  such  guar- 
anty; but  neither  has  recourse  against  the  drawer  of  the  check.  The  latter 
can  recover  the  amount  wrongly  charged  against  his  deposit  by  the  bank  on 
which  it  was  drawn,  and  which  paid  it  on  the  feigned  indorsement  of  the  payee. 
(Pp.  397,  398.) 

2. — Same — Charge — Estoppel — Case  Stated. 

Flaintitf,  having  a  deposit  in  a  bank,  was  induced  by  a  swindler  to  draw 
his  check  thereon  in  favor  of  a  fictitious  payee,  as  a  loan  on  the  faith  of  pre- 
tended collateral  securities  in  the  name  of  and  bearing  the  purported  indorse- 
ment of  such  fictitious  person.  Though  plaintiff  may  have  intended  that  the 
bank  should  pay  his  check  on  the  same  indorsement  appearing  on  his  securities, 
and  the  check  was  in  fact  so  indorsed  by  the  swindler,  this  did  not  estop  plain- 
tiff as  against  the  bank  cashing  or  paying  the  check.  Such  bank,  having  no 
knowledge  of  such  intent  and  being  in  no  way  misled  by  it,  was  not  thereby 
prevented  from  discharging  its  obligation  to  identify  the  payee  and  determine 
the  genuineness  of  his  signature.  A  charge  presenting  such  estoppel  as  a  de- 
fense was  properly  refused.     (Pp.  395-399.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Dallas  County. 

Lively  sued  the  Exchange  National  Bank,  and  the  latter  impleaded 
and  asserted  a  cross-action  against  the  State  Bank  &  Trust  Company 
and  McParland.  Lively  recovered  judgment  and  the  Exchange  National 
Bank  had  judgment  on  its  cross-action  against  the  State  Bank  &  Trust 
Company  and  McFarland.  Both  the  hanks  and  McFarland  appealed. 
The  judgment  was  aflSrmed,  and  the  State  Bank  &  Trust  Company  and 
McFarland  obtained  writ  of  error. 

Leake,  Henry  &  Robinson,  for  plaintiffs  in  error. — ^When  a  depositor 
in  a  bank  who  is  the  victim  of  a  fraud  unknown  to  the  bank  gives  his 
check  payable  to  the  order  of  a  third  person  who  is  merely  fictitious, 
and  delivers  the  check  to  a  purported  agent  of  such  third  person  with 
whom  the  depositor  has  had  all  of  his  dealings,  in  exchange  for  bogus 
land  securities  bearing  the  forged  endorsement  of  such  third  person, 
and  the  check  is  cashed  by  virtue  of  the  same  forged  endorsement  which 
appeared  upon  the  land  securities  accepted  by  the  depositor,  the  depositor 
must  stand  the  loss  incurred  from  the  cashing  of  the  said  check  and 
can  not  recoup  his  loss  from  the  person  cashing  the  said  check  on  the 
said  endorsement  in  the  due  course  of  business.  Kelley  v.  Planters, 
etc..  Bank,  135  S.  W.,  1142;  Land  Title  &  Trust  Co.  v.*^  Northwestern 
Bank,  196  Pa.  St.,  230,  46  Atl.,  420;  Kohn  v.  Watkins,  26  Kan.,  691, 
40  Am.  Eep.,  340 ;  Lane  v.  Kxoekle,  22  Iowa,  399 ;  Levy  v.  Bank  of 
America,  13  Am.  Eep.,  124;  United  States  v.  National  Exch.  Bank, 

45  Fed.,  163;  5  Am.  &  Eng.  Ency.  of  Law,  1067. 

The  actual  intention  of  the  drawer  of  a  check  should  control,  and 
if  a  check  is  cashed  in  accordance  with  the  actual  intention  of  the 
drawer  at  the  time  same  was  drawn,  he  can  not  recover  from  a  bank 
cashing  the  same,  even  though  the  endorsement  upon  which  it  was 
cashed  was  in  fact  forged.     Same  authorities. 

J.  L,  Goggans  and  D,  A,  Eldridge,  for  defendant  in  error. — The  bank 
should  not  have  paid  the  check  drawn  upon  it,  save  to  the  actual  payee 
or  to  his  order,  and  if  the  court  erred,  it  was  in  favor  of  appellants, 
and  they,  therefore,  can  not  complain,  because  it  imposed  upon  them 
the  duty  only  to  use  ordinary  care  to  ascertain  the  identity  of  the  payee. 
2  Daniel  on  Neg.  Inst.,  sec.  1618  (4th  ed.) ;  Oraves  v.  Am.  Ex.  Bank, 
17  N.  Y.,  205;  O'Neil  v.  New  England  Trust  Co.  (E.  I.),  67  Atl.,  63. 

The  liability  of  the  banker  for  paying  a  check  upon  a  forged  endorse- 
ment can  not  be  affected  by  conduct  of  the  customer  in  drawing  the 
check  of  which  the  banker  had  no  notice.     Armstrong  v.  National  Bank, 

46  Ohio  St.,  512,  15  Am.  St.,  655. 

The  fact  that  the  drawer  of  a  check,  acting  in  good  faith,  makes  it 
payable  to  a  certain  person  or  order,  supposing  that  there  is  such  a 
person,  when  in  fact  there  is  not,  does  not  excuse  the  bank  for  paying 
the  check  to  a  fraudulent  holder  upon  any  less  precaution  than  if  it 


Digitized  by  VjOOQIC 


iPi7.]       Guaranty  State  Bank  &  Trust  Co.  v.  Lively.  395 

had  been  made  payable  to  a  real  person.  Bank  v.  Peyton  &  Co.,  15 
Texas  Civ.  App.,  184;  Tiedeman  on  Com.  Paper,  sec.  451,  and  note; 
Armstrong  v.  Bank,  ;15  Am.  St.,  655;  Graves  v.  Am.  Exch.  Bank,  17 
N.  Y.,  205. 

The  rule  invoked  by  the  defendants  that  a  check  payable  to  a  fictitious 
person  is  payable  to  bearer  is  wholly  inapplicable,  because  such  rule 
extends  only  to  checks  made  payable  to  persons  known  by  the  drawer  at 
the  time  to  be  fictitious.  Shipman  v.  Bank,  126  N".  Y.,  318,  22  Am. 
St.,  821;  Boles  v.  Harding  (Mass.),  87  N.  E.,  481;  Chism  v.  First  Natl. 
Bank  (Tenn.),  36  S.  W.,  387;  Armstrong  v.  Pomeroy  ITatl.  Bank 
(Ohio),  22  N.  E.,  866;  Jordan  Marsh  Co.  v.  N"atl.  Shawmut  Bank 
(Mass.),  87  K  E.,  740;  Harmon  v.  Old  Detroit  Natl.  Bank  (Mich.), 
116  N.  W.,  617. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  the  District  Court  of  Dallas  County,  Texas, 
by  H.  Y.  Lively  against  the  American  Exchange  National  Bank  of 
Dallas. 

Lively,  who  is  defendant  in  error  here,  and  who  was  plaintiff  in  the 
District  Court,  alleged  that  on  or  about  October  20,  1909,  he  was  a 
depositor  in  the  American  Exchange  National  Bank  of  Dallas,  having 
on  deposit  more  than  fifteen  hundred  dollars;  that  on  or  about  the 
10th  day  of  December  he  demanded  of  the  State  Bank  &  Trust  Com- 
pany that  it  repay  to  him  the  sum  of  fifteen  hundred  dollars  which  it 
had  without  authority  charged  against  his  account  upon  a  check  which 
he  had  executed  payable  to  the  order  of  E.  Crawford  for  said  amount, 
which  said  bank  had  paid  without  authority  in  that  the  said  E.  Craw- 
ford, the  payee  in  the  check,  had  never  endorsed  the  same  or  author- 
ized anyone  to  endorse  the  same  for  him,  and  that  said  bank  had  not 
paid  out  the  said  sum  of  fifteen  hundred  dollars  as  directed  by  him  by 
his  said  check,  and  it  had  no  right  to  debit  his  accoimt  with  said  money 
so  wrongfully  paid  out,  but  it  was  its  duty,  as  it  had  agreed  when  he 
made  the  deposit,  to  pay  him  said  sum  of  money  in  such  sums  as 
plaintiff  might  direct  from  time  to  time,  and  that  he  had  made  demand 
for  it  to  pay  him  said  fifteen  hundred  dollars,  which  it  had  refused  to  do. 

The  Exchange  National  Bank  answered  with  a  general  demurrer^  a 
general  denial  and  with  a  special  answer  to  the  effect  that  it  had  not 
paid  the  said  Crawford  check  of  fifteen  hundred  dollars  to  Crawford, 
but  said  check  was  paid  by  it  to  the  Guaranty  State  Bank  &  Trust 
Company,  and  charged  by  it  to  the  account  of  said  Lively,  and  that 
when  the  Crawford  check  was  paid  by  it  to  the  Guaranty  State  Bank 
&  Trust  Company  the  latter  and  one  S.  J.  McFarland  had  endorsed 
the  check  and  guaranteed  to  the  Exchange  National  Bank  the  validity 
of  all  prior  endorsements,  and  that  if  judgment  should  be  rendered 
against  it  in  favor  of  said  Lively  that  it  should  be  awarded  a  judgment 
against  the  said  Guaranty  State  Bank  &  Trust  Company  and   S.  J. 
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McFarland  for  a  like  amount.     It  caused  said  parties  to  be  served  with 
citation  and  to  answer  its  cross-bill  against  them. 

The  Guaranty  State  Bank  &  Trust  Company  and  S.  J.  McFarland 
appeared  and  answered  by  special  exceptions,  a  general  demurrer,  a 
general  denial,  and  a  special  answer,  which  was  to  the  effect  that  the 
said  check  payable  to  E.  Crawford  and  executed  by  said  Lively  was  pro- 
cured from  said  Lively's  agent  by  one  Joseph  Weil,  who  represented 
himself  to  be  the  agent  of  E.  Crawford,  who  was  the  payee  in  the 
check ;  that  the  said  Joseph  Weil  claimed  to  be  representing  E.  Craw- 
ford, and  secured  the  check  payable  to  E.  Crawford  by  certain  false 
and  fraudulent  representations ;  that  in  fact  E.  Crawford  was  a  fictitious 
person,  and  did  not  exist;  that  the  said  Lively  failed  to  make  any 
inquiry  or  investigation  to  ascertain  whether  said  Weil  was  in  fact  the 
agent  of  E.  Crawford,  or  whether  said  Crawford  had  an  actual  exist- 
ence; and  that  the  said  Lively,  by  reason  of  his  negligence  in  failing 
to  ascertain  that  E.  Crawford  was  a  fictitious  person,  and  that  the 
statements  Weil  had  made  were  false  and  fraudulent,  is  estopped  to 
complain  of  the  cashing  of  said  check  by  other  persons  in  good  faith  on 
the  endorsement  of  the  said  E.  Crawford  made  on  said  check  by  the 
said  Joseph  Weil. 

The  case  was  tried  by  a  jury  in  the  District  Court  of  Dallas  County. 
A  verdict  was  rendered  in  favor  of  said  Lively  for  the  sum  of  fifteen 
hundred  dollars,  with  six  per  cent  interest  thereon,  and  in  favor  of 
the  American  Exchange  National  Bank  of  Dallas  against  the  Guaranty 
State  Bank  &  Trust  Company  and  S.  J.  McFarland  for  a  like  amount. 

The  court  charged  the  jury  that  if  they  believed  from  the  evidence 
that  said  Lively  was  negligent  in  issuing  said  check,  and  that  said 
negligence  was  the  proximate  cause  of  the  loss  of  the  money  in  con- 
troversy, to  find  for  the  defendants;  that  if  they  believed  from  the 
evidence  that  the  defendants  were  also  guilty  of  negligence  in  the  pay- 
ment of  said  check  to  return  a  verdict  for  the  defendants ;  that  if  they 
failed  to  find  that  either  party  was  guilty  of  negligence  in  the  trans- 
action to  return  a  verdict  for  the  defendants;  that  if  they  found  that 
both  parties  were  guilty  of  negligence  but  should  find  that  the  negli- 
gence of  the  defendants  was  the  proximate  cause  of  the  loss  of  the 
money,  then  to  return  a  verdict  for  the  plaintiff.  Lively;  that  if  they 
should  find  that  both  parties  were  guilty  of  negligence  but  that  the 
negligence  of  the  plaintiff  was  the  proximate  cause  of  the  loss  of  the 
money,  then  to  find  a  verdict  for  the  defendants. 

Necessarily  the  verdict  of  the  jury  implies  a  finding  in  favor  of  said 
Lively,  the  plaintiff  in  the  District  Court,  against  the  defendants,  on 
the  question  of  negligence  and  its  proximate  result. 

The  American  Exchange  National  Bank  appealed  from  the  judgment 
of  the  District  Court,  but  did  not  apply  to  this  court  for  a  writ  of  error. 
Appeal  was  also  taken  to  the  Court  of  Civil  Appeals  by  the  Guaranty 
State  Bank  &  Trust  Company  and  S.  J.  McFarland.  The  case  was 
decided  by  the  Fourth  Court  of  Civil  Appeals,  where  the  judgment  of 
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the  District  Court  was  aflBrmed.  149  S.  W.,  211.  A  writ  of  error  was 
granted  by  this  court  on  the  petition  of  the  plaintiffs  in  error. 

The  identical  questions  presented  have  not  previously  been  before 
this  court;  and  we  have  given  careful  consideration  to  the  able  argu- 
ments of  counsel,  and  have  made  a  careful  examination  of  the  authori- 
ties to  which  we  have  been  referred,  and  we  have  reached  the  conclusion 
that  the  trial  court  did  not  err  in  refusing  to  give  the  plaintiff  in 
error^s  second  special  requested  charge,  which  was  to  the  effect  that  if 
the  jury  should  believe  that  it  was  the  intention  of  H.  F.  Lively  when 
he  drew  the  check  in  question  that  it  should  be  paid  when  the  same 
had  been  endorsed  with  the  same  signature  of  E.  Crawford  which  ap- 
peared on  the  land  notes  transferred  to  H.  Y.  Lively  in  the  deal  be- 
tween H.  F.  Lively  and  Joseph  Weil,  and  that  said  check  had  in  fact 
been  endorsed  by  the  same  signature,  to  return  a  verdict  for  the  de- 
fendants, the  Guaranty  State  Bank  &  Trust  Company  and  S.  J. 
McFarland. 

The  undisputed  evidence  shows  that  E.  Crawford  had  no  real  exist- 
ence, but  that  Lively  made  the  check  in  question  payable  to  him  be- 
lieving that  he  was  a  real  person,  which  he  was  represented  to  be  by 
Joseph  Weil,  who  it  appears  by  the  undisputed  evidence  was  a  swindler 
in  this  transaction,  and  the  evidence  indicates  that  it  finally  became 
known  that  he  had  engaged  in  many  such  swindling  schemes.  Lively, 
who  gave  the  check,  testified  that  he  did  not  intend  it  to  be  paid  to  any- 
body except  to  E.  Crawford  in  person,  or  upon  his  endorsement. 

Joseph  Weil  secured  the  check  in  this  manner:  He  represented  to 
H.  F.  Lively,  who  was  the  agent  of  the  plaintiff  in  error,  that  one 
E.  Crawford  was  a  cotton  buyer,  and  lived  in  Dallas;  that  he  was  rep- 
resenting Crawford  for  the  purpose  of  securing  a  loan  in  Crawford^s 
behalf.  He  presented  a  note  signed  by  Crawford  for  fifteen  hundred 
dollars,  and  offered  as  collateral  security  three  vendor^s  lien  notes,  with 
an  abstract  of  title.  Lively  examined  the  abstract,  which  showed  to 
be  good,  accepted  the  Crawford  note  for  fifteen  hundred  dollars,  and 
the  three  vendor^s  lien  notes  as  collateral  security,  and  gave  the  check 
in  question  payable  to  E.  Crawford  and  delivered  it  to  Weil.  Weil 
did  not  take  it  to  the  Exchange  National  Bank,  but  took  it  to  the 
Guaranty  State  Bank  &  Trust  Company,  and  there  represented  that 
E.  Crawford  was  a  cotton  buyer,  living  in  Dallas,  and  placed  the  check 
in  said  bank  to  the  credit  of  said  E.  Crawford.  Soon  afterwards  he 
secured  the  money  from  the  Guaranty  State  Bank  &  Trust  Company 
on  the  checks  of  E.  Crawford.  Said  checks,  of  course,  were  signed 
by  himself,  and  not  by  E.  Crawford,  as  was  the  endorsement  on  the 
check  which  was  given  by  Lively.  The  note  and  the  three  collateral 
notes  which  Weil  gave  to  Lively  were  not  signed  by  any  person  named 
"E.  Crawford,"  but  the  name  of  '^.  Crawford"  was  in  fact  signed  by 
said  Joseph  Weil.  None  of  these  facts  were  known  either  to  Lively 
or  to  either  of  the  banks  at  the  time  of  the  transaction. 

We  think  that  if  it  was  the  intention  of  Lively  when  he  gave  the 
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check  payable  to  E.  Crawford  for  the  American  Exchange  National 
Bank  to  pay  it  when  it  had  been  endorsed  by  the  same  signature  as  was 
upon  the  note  signed  "Crawford'^  and  the  collateral  notes  signed  "Craw- 
ford/' but  which  intention  was  denied  by  Lively,  still  this  intention 
could  not  act  as  an  estoppel  against  Lively  and  in  favor  of  the  Guar- 
anty State  Bank  &  Trust  Company  and  McFarland  unless  it  had  misled 
them  and  induced  them  to  part  with  their  money  in  its  payment  to  the 
wrong  person.  It  did  not  so  mislead  them,  because  there  is  no  evi- 
dence that  they  had  any  knowledge  of  the  existence  of  such  intention 
on  the  part  of  Lively.  There  is  no  evidence  in  the  record  showing 
that  the  bank  which  paid  the  check  was  in  any  manner  influenced  by 
such  intention,  or  that  it  had  any  kind  of  knowledge  of  such  intention 
on  the  part  of  Lively.  Neither  is  there  any  evidence  that  the  bank 
which  paid  the  check  used  any  diligence  or  did  anything  to  ascertain 
if  the  endorsement  on  the  check  was  Crawford^s  real  endorsement,  or  to 
ascertain  if  Crawford  had  a  real  existence  except  to  rely  upon  the 
statement  made  to  it  by  Joseph  Weil. 

A  check  made  payable  to  a  'fictitious  person  with  the  knowledge  of 
the  maker  is  payable  to  bearer,  and  a  bank  which  paid  the  check  would 
be  protected  in  its  payment  to  anyone  presenting  it.  But  a  check  which 
is  made  payable  to  a  fictitious  person  without  the  knowledge  of  the 
maker  is  not  payable  to  bearer,  and  it  is  the  duty  of  the  bank  before 
paying  it  to  ascertain  the  existence  and  the  identity  of  the  payee,  and 
failing  to  do  so,  to  refuse  its  payment. 

The  case  of  Armstrong  v.  National  Bank,  by  the  Supreme  Court  of 
Ohio,  46  Ohio  St.  Eep.,  512,  6  L.  E.  A.,  625,  15  Am.  St.,  655,  22  N.  E., 
866,  involves  facts  almost  identical  with  the  facts  involved  in  this  case. 
In  discussing  the  question  of  the  bank's  liability  in  paying  the  check, 
that  court,  speaking  through  Mr.  Chief  Justice  Minshall,  said ; 

"If  the  drawer  of  a  check,  acting  in  good  faith,  makes  it  payable 
to  a  certain  person  or  order,  supposing  there  is  such  person,  when  in 
fact  there  is  none,  no  good  reason  can  be  perceived  why  the  banker 
should  be  excused  if  he  pay  the  check  to  a  fraudulent  holder  upon  any 
less  precautions  than  if  it  had  been  made  payable  to  a  real  person;  in 
other  words,  why  he  should  not  be  required  to  use  the  same  precautions 
in  the  one  case  as  in  the  other;  that  is,  determine  whether  the  endorse- 
ment is  a  genuine  one  or  not.  The  fact  that  the  payee  is  a  non- 
existing  person  does  not  increase  the  liability  of  the  bank  to  be  deceived 
by  the  endorsement.  The  fact  is  that  an  ordinarily  prudent  banker 
would  be  less  liable  to  be  deceived  into  a  mistaken  payment  by  a  fictitious 
endorsement  such  as  this  was,  than  by  a  simple  forgery.  The  determina- 
tion of  the  character  of  any  endorsement  involves  the  ascertainment  of 
two  things:  (1)  The  identity  of  the  endorser,  and  (2)  the  genuine- 
ness of  his  signature;  and  no  careful  banker  would  pay  upon  the  faith 
of  the  genuineness  of  any  name  until  he  had  fully  satisfied  himself 
both  as  to  the  identity  of  the  person  and  the  genuineness  of  his  signa- 
ture.    Now,  a  careful  banker  may  be  deceived  as  to  the  signature  of 
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a  person  with  whose  identity  he  may  be  familiar;  but  he  is  less  liable 
to  be  deceived  where  both  the  signature  and  the  person  whose  signature 
it  purports  to  be,  are  unknown  to  him.  In  making  the  inquiry  required 
in  such  case  to  warrant  him  in  acting,  he  will  either  learn  that  there 
is  no  such  person,  or  that  no  credible  information  can  be  obtained  as 
to  his  existence,  which,  with  an  ordinarily  prudent  banker,  would  be 
the  same  as  actual  knowledge  that  there  is  no  such  person,  and  he 
would  withhold  payment,  as  he  would  have  the  right  to  do  in  such  case. 
But  still,  if  he  should  be  deceived  as  to  the  existence  of  the  person,  he 
would,  nevertheless,  require  to  be  satisfied  as  to  the  genuineness  of  the 
signature.  Of  this,  however,  he  could  not  be  through  his  skill  in  such 
matters,  and  on  which  bankers  ordinarily  rely,  for  he  would  be  without 
any  standard  of  comparison,  and  he  could  have  no  knowledge  of  the 
handwriting  of  the  supposed  person,  for  there  is  no-  such  person.  So 
that,  if  he  acts  at  all,  it  must  be  upon  the  confidence  he  may  place  in 
the  knowledge  of  some  other  person,  and  if  he  choose  to  act  upon  this, 
and  make,  instead  of  witHholding,  payment,  he  acts  at  his  peril  and 
must  sustain  whatever  loss  may  ensue.^* 

To  the  same  effect  is  the  holding  of  the  Court  of  Appeals  of  the 
State  of  New  York  in  the  case  of  William  D.  Shipman  et  al.  v.  The 
Bank  of  the  State  of  New  York,  126  N.  Y.  (Court  of  Appeals),  318, 
12  L.  B.  A.,  791,  22  Am.  St.,  821^  27  N.  B.,  371.  There  are  numerous 
authorities  to  the  same  effect. 

We  beliere  that  upon  reason  and  principle  the  doctrine  announced  in 
this  line  of  cases  is  sound,  and  we  think  the  special  charge  should  not 
have  been  given,  and  that  the  trial  court  did  not  commit  error  in  re- 
fusing to  give  the  charge. 

We  have  examined  the  other  questions  presented  and  believe  they, 
too,  are  without  merit,  and  should  be  overruled. 

The  judgment  of  the  Court  of  Civil  Appeals  and  the  judgment  of 
the  District  Court  should  be  in  all  things  affirmed;  and  it  is  so  ordered. 

A^vrmed. 


W.  G.  Cain  v.  Charles  T.  Bonner  et  al. 

JNo.  2477.    Decided  May  9,  1917. 

1. — Limitation— New  Promise. 

Where  in.  an  action  for  debt  a  new  promise  is  relied  on  to  avoid  a  plea  of 
limitation,  such  promise,  whether  made  before  or  after  the  bar  is  complete, 
constitutes  the  cause  of  action  and  must  be  relied  on  for  recovery.     (P.  401,  402.) 

2. — Same — XTsury. 

An  antecedent  indebtedness  is  not  affected  by  subsequent  usurious  renewals 
or  extensions,  where  it  may  be  declared  on  independent  of  them.  But  this  rule 
has  no  application  where  recovery  on  the  original  contract  is  barred  by  limita- 
tion and  plaintiff's  action  must  rest  on  subsequent  ackonwledgments  of  the  debt 
by  renewals  or  extensions  upon  usurious  interest.     (P.  401.) 
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3. — Same. 

Where  plaintiff,  by  reason  of  the  plea  of  limitation,  was  compelled  to  rely 
On  a  new  promise  extending  or  renewing  the  debt  upon  usurious  interest,  the 
defense  of  usury  applies,  and  the  usurious  interest  collected  must  be  deducted 
from  the  principal  of  the  debt.     (Pp.  401-403.) 

4. — Appeal — Cross  Assignments — ^Wrlt  of  Error. 

An  appellee  making  cross-assignments  of  error  is  entitled  to  have  them 
passed  on  by  the  Court  of  Civil  Appeals;  but  he  can  have  those  rulings  re- 
versed by  the  Supreme  Court  only  by  himself  applying  for  writ  of  error  thereon. 
(P.  403.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Sixth  District,  in  an 
appeal  from  Smith  County. 

Cain  sued  Bonner  and  wife,  was  denied  a  recovery,  and  appealed. 
The  judgment  being  reversed  and  rendered  in  his  favor  for  a  part  only 
of  what  he  claimed,  he  obtained  writ  of  error. 

Cone  Johnson  and  Ben  B,  Cain,  for  plaintiff  in  error. — The  court 
erred  in  not  allowing  interest  on  appellant's  debt.  The  original  con- 
tract being  free  from  usury,  the  subsequent  agreement  extending  time  of 
payment  and  providing  terms  which  would  be  usurious  could  not  and 
did  not  affect  the  rate  of  interest  provided  in  the  original  contract,  but 
did  so  change  the  time  of  payment  as  to  prevent  the  bar  of  the  statute 
of  limitation.  Cousins  v.  Grey,  60  Texas,  349;  Krause  v.  Pope,  78 
Texas,  478 ;  State  Natl.  Loan  &  Tr.  Co.  v.  Fuller,  26  Texas  Civ.  App., 
318,  63  S.  W.,  555;  Harn  v.  American  Mut.  Bldg.  &  Sav.  Assn.,  95 
Texas,  79 ;  29  Am.  &  Eng.  Ency.  of  Law,  513,  514. 

Lasseter  &  Mcllwaine,  for  defendants  in  error. — Appellant  having, 
in  order  to  avoid  the  plea  of  limitation,  declared  on  his  renewal  note, 
this  cause  of  action  must  be  considered  aa  being  upon  said  renewal 
note,  and  it  being  usurious,  appellant  is  bound  by  the  terms  thereof 
and  cannot  come  back  to  the  original  contract  for  his  interest  charges. 
Reynolds  Iron  Wks.  v.  Mitchell,  27  S.  W.,  508;  Coles  v.  Kelsey,  2  Texas, 
541 ;  Moore  v.  Hardison,  10  Texas,  467 ;  Erskine  v.  Wilson,  20  Texas,  77  ; 
Erskine  v.  Wilson,  27  Texas,  117;  Gathright  v.  Wheat,  70  Texas,  740; 
Howard  v.  Windom,  86  Texas,  560;  Vinson  v.  Whitfield,  133  S.  W., 
1095;  Bangs  v.  Crebbin,  29  Texas  Civ.  App.,  385,  69  S.  W.,  441;  Stoker 
V.  Patton,  35  S.  W.,  64. 

The  undisputed  testimony  in  the  case  having  shown  that  appellees 
paid  to  the  appellant  on  said  loan  while  it  was  carried  by  him  $1589.86, 
all  of  which  was  applied  to  the  payment  of  usurious  interest  on  the 
loan,  they  were,  lender  their  pleadings,  entitled  to  recover  of  appellant 
double  the  amount  so  paid,  and  to  offset  this  amount  against  any  claim 
that  appellant  had  against  them  which  would  more  than  liquidate  the 
original  debt  of  the  appellant,  $2319.90.  Kosetti  v.  Lozano,  96  Texas. 
59;  American  Mut.  B.  &  S.  Assn.  v.  Daugherty,  27  Texas  Civ.  App.,  430, 
66  S.  W.,  131;  Stout  v.  Bank,  69  Texas,  390;  Taylor  v.  Shelton,  134 
S.  W.,  302. 
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Mb.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

As  originally  brought,  this  suit  was  by  W.  G.  Cain  for  a  balance 
due,  with  interest,  upon  a  mechanic's  lien  contract  in  the  amount  of 
$3000  executed  by  Charles  T.  Bonner  and  wife  in  favor  of  one  James 
Bothwell.  It  was  instituted  more  than  four  years  after  the  maturity 
of  the  contract.  Special  exceptions  urged  by  the  Bonners  to  the  peti- 
tion on  the  ground  of  limitation  were  sustained.  Thereupon,  the  plain- 
tiff, on  February  22,  1911,  by  an  amended  petition  set  up  respective 
written  acknowledgments  and  renewals  of  the  debt  executed  by  the 
Bonners  in  his  favor,  and  also  its  acknowledgment  by  Charles  T.  Bonner 
through  a  letter. 

The  original  contract  given  Bothwell  provided  for  interest  at  the 
conventional  rate  from  its  maturity.  The  renewal  obligations  given 
plaintiff  stipulated  for  the  payment  of  interest  at  a  usurious  rate.  The 
defense  of  usury  was  made.  The  recovery,  as  a  penalty,  of  double  the 
amount  of  usurious  interest  paid  the  plaintiff  was  also  sought  by  the 
defendants.  The  judgment  of  the  trial  court  denied  the  plaintiff  any 
recovery.  On  his  appeal  the  Court  of  Civil  Appeals  rendered  judgment 
in  his  favor  for  a  balance,  ascertained  by  applying  as  a  credit  the 
interest  paid  him  under  the  usurious  renewal  obligations  to  the  amount 
due  upon  the  contract  when  he  acquired  it,  with  foreclosure  of  the 
mechanic's  lien. 

It  is  urged  by  the  plaintiff  that  his  suit  was  upon  the  original  con- 
tract, which  was  free  from  usury,  and  that  he  was,  therefore,  entitled 
to  recover  thereon,  principal  and  interest,  unaffected  by  the  usurious 
interest  collected  by  him  upon  the  renewal  obligations.  This  conten- 
tion presents  the  question  in  the  caae. 

A  contract,  originally  valid,  is  not  rendered  invalid  by  a  subsequent 
agreement.  It  is  therefore  recognized  that  antecedent  indebtedness  is 
not  affected  by  subsequent  usurious  renewals  or  extensions  where  the 
transactions  are  distinct.  Webb  on  Usury,  sec.  307;  Cousins  v.  Grey, 
60  Texas,  346;  Krause  v.  Pope,  78  Texas,  478,  14  S.  W.,  616;  Ham  v. 
American  Mut.  Bldg.  &  Sav.  Assn.,  95  Texas,  79,  65  S.  W.,  176.  This 
simply  means  that  the  holder  of  an  indebtedness  is  not  obliged  to 
declare  upon  a  contract  of  renewal  not  accepted  in  payment  of  the  debt ; 
that  such  a  usurious  renewal  is  no  defense  to  an  originally  valid  debt; 
and  that  the  holder  of  such  a  debt  may  declare,  and,  where  not  sub- 
ject to  other  defenses,  recover  upon  it,  notwithstanding  the  usurious 
renewal.  The  rule  has  no  application,  and  can  have  none,  to  cases 
where,  on  account  of  limitation,  there  is,  without  the  renewal,  no  main- 
tainable cause  of  action,  and  it  is  made  for  that  reason  the  sole  foun- 
dation of  the  suit. 

When  in  an  action  for  debt  a  new  promise  is  relied  upon  to  avoid  a 
plea  of  limitation,  such  promise,  whether  made  before  or  after  the  bar 
is  complete,  constitutes  the  cause  of  action  and  must  be  declared  upon 
for  a  recovery.  Since  the  statute,  when  pleaded,  makes  a  recover}^ 
upon  the  barred  debt  impossible,  reliance  upon  the  new  promise  to 
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overcome  limitation  necessarily  makes  of  it  the  cause  of  action.  Other- 
wise there  is  no  cause  of  action  that  may  be  enforced. 

This  has  been  the  holding  of  the  court  since  Coles  v.  Kelsey,  2  Texas, 
542,  47  Am.  Dec,  661.  It  is  the  settled  law  of  the  State,  and  there 
can  be  no  occasion  now  for  opening  the  question  of  whether  the  new 
promise  is  to  be  regarded  as  only  a  means  of  cbntinuing  the  original 
indebtedness  in  life  and  vigor. 

The  renewal  obligations  were  set  up  by  the  plaintiff  in  his  amended 
petition  for  the  evident  purpose  of  avoiding  the  limitation  to  which  the 
original  contract  was  subject,  and  for  which  reasons  the  defendants' 
exceptions  to  the  declaration  upon  it  in  the  original  petition  had  been 
sustained.  There  could  have  been  no  other  reason  for  pleading  them. 
The  right  of  recovery,  according  to  the  amended  petition,  was  based 
upon  them  and  the  letter.  With  a  plea  of  limitation  to  the  suit  on 
the  contract  properly  sustained,  the  plaintiff  was  left  without  any  main- 
tainable cause  of  action  upon  it.  If  the  renewal  agreements  and  the 
letter  were  not  asserted  as  a  means  of  enforcing  his  demand,  and  as 
therefore  constituting  a  new  cause  of  action,  his  suit  was  already  at 
an  end. 

Having  declared  upon  the  renewal  agreements,  the  plaintiff's  right 
of  recovery  was  measured  by  them.  He  could  not  avail  himself  of 
their  benefits  without  subjecting  his  action  to  the  defenses  which  they 
afforded.  The  ordinary  principles  of  estoppel  would  deny  to  him  the 
appropriation  of  only  their  favorable  results.  With  the  suit  resting 
upon  them,  their  usurious  character  was  necessarily  an  available  defense. 
It  was  therefore  proper  to  apply  the  usurious  interest  collected  by  the 
plaintiff  under  them  to  the  reduction  of  the  principal  of  his  debt,  as 
was  done  by  the  Court  of  Civil  Appeals  in  its  judgment. 

Cousins  v.  Grey,  Krause  v.  Pope,  and  Harn  v.  Savings  Assn.,  supra, 
relied  upon  by  the  plaintiff  in  error,  were  all  cases  essentially  different 
in  character  from  this  one. 

In  each  of  them  the  cause  of  action,  in  whole  or  in  part,  was  upon 
a  contract  or  contracts  of  indebtedness  which  were  untainted  by  usury, 
and  to  which  the  defense  of  limitation  was  either  not  available  or  was 
not  pleaded.  In  such  state  of  case,  under  the  rule  already  noted,  re- 
covery under  the  original  contract,  unaffected  by  collateral  or  subse- 
quent usurious  agreements,  was  permissible. 

In  Cousins  v.  Grey,  the  usurious  notes  were  set  up  by  the  defendant. 
The  plaintiff's  action  was  upon  a  note  not  usurious.  It  does  not  appear 
that  it  was  barred  by  limitation  when  the  action  was  filed.  There  is 
no  mention  of  limitation  in  the  case.  The  usurious  notes  were  not 
only  not  relied  upon  by  the  plaintiff  for  the  purpose  of  avoiding  limita- 
tion, as  is  the  case  here,  but  they  were  not  declared  upon  by  him  at  all. 

In  Harn  v.  Savings  Assn.,  the  action  was  upon  an  original  note  not 
usurious,  and  upon  a  note  given  in  extension  of  it  which  was  usurious. 
No  question  of  limitation  was  in  the  case.     It  was  properly  held  that 
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recovery  could  be  had  "upon  the  note  as  uninipaired  by  the  usurious 
renewal. 

Krause  v.  Pope,  upon  which  stress  is  laid,  was  a  suit  upon  two  notes 
not  usurious  and  upon  subsequently  executed  renewal  agreements,  tlie 
original  of  which  provided  for  usurious  interest,  and  by  which  the 
others  were  affected.  The  opinion  of  Associate  Justice  Henry  does  not 
disclose  whether  the  defense  of  limitation  was  urged  against  the  cause 
of  action  asserted  upon  the  notes,  though  it  appears  that  they  were 
barred  when  the  action  was  filed.  The  writer  has  examined  the  orig- 
inal record  to  ascertain  its  state  in  this  regard.  Limitation  was  pleaded 
by  John  Hancock,  to  whom  the  notes  were  originally  given  and  who 
was  joined  as  a  defendant,  but  the  plaintiff  dismissed  him  from  the  suit. 
It  was  not  pleaded  by  the  maker  of  the  notes,  nor  by  any  other  de- 
fendant. To  be  available,  limitation  must  be  specially  urged  either  by 
exception  or  plea.  With  the  plaintiff  asserting  a  cause  of  action  upon 
the  notes,  unchallenged  by  limitation,  he  was,  of  course,  entitled  to 
judgment  upon  them  unaffected  by  the  usurious  renewals.  The  ques- 
tion presented  by  this  case  was  not  involved. 

Certain  rulings  by  the  trial  court  adverse  to  the  defendants  were  made 
by  them  the  subject  of  cross-assignments  of  error  in  the  Court  of  Civil 
Appeals.  We  think  they  were  entitled  to  have  them  there  considered, 
though  they  did  not  prosecute  an  appeal.  Duren  v.  Houston  &  T.  C. 
Ry.  Co.,  86  Texas,  287,  24.  S.  W.,  258;  Carroll  v.  Carroll,  20  Texas,  732; 
Brown  v.  Hudson,  14  Texas  Civ.  App.,  605,  38  S.  W.,  653.  But  a  writ 
of  error  was  not  applied  for  on  account  of  the  Court  of  Civil  Appeals* 
disposition  of  these  rulings;  and  we  are  therefore  not  called  upon  to 
determine  the  questions  which  they  involve. 

The  judgment  of  the  Court  of  Civil  Appeals  is  aflBrmed. 


J.  M.  Lanham  v.  J.  T.  Cockrell. 

No.  2508.    Decided  May  9,  1917. 

1. — ^Agency — ^Exchange  of  Lands — Commissioii. 

A  broker  seeking  recovery  of  his  commissions  for  effecting  an  agreement  for 
exchange  of  lands  between  his  principal  and  another,  which  was  not  carried 
out,  must  show  that  the  minds  of  the  parties  met  and  that  they  concluded  a 
contract  capable  of  enforcement.  This  includes  not  only  the  agreement  to  ex- 
change, but  all  the  terms  of  such  exchange.     (P.  406.) 

2. — Same — Case  Stated. 

An  exchange  of  land  was  verbally  agreed  on  between  the  principal  and  a 
purchaser  secured  by  his  agent  for  that  purpose.  This  involved  the  respective 
assumption  of  existing  encumbrances  of  unequal  amounts,  and  the  pa3rment  of, 
or  securing,  the  difference  in  such  amounts  by  the  purchaser.  The  exchange  was 
not  made,  because  the  parties,  on  meeting  to  consummate  their  contract,  differed 
as  to  the  terms,  the  principal  claiming  that  he  was  to  receive  the  difference  in 
cash,  and  the  purchaser  that  it  was  to  be  secured  by  a  vendor's  lien  on  the 
land  to  be  conveyed  to  him.     Held  that  the  agent  was  not  entitled  io  recover 
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his  commission,  not  liaving  presented  a  purchaser  willing  to  take  the  land  on 
the  seller's  terms.     {Pp.  405,  406.) 

3. — Same — ^Enforceable  Agreement — Charge. 

A  verbal  agreement  for  the  sale  of  land  not  being  enforceable,  the  vendor's 
broker  is  not  entitled  to  his  commission  for  procuring  such  contract,  where  the 
parties,  dilfering  in  what  they  claimed  to  be  the  terms  ol  the  verbal  under- 
standing, refused  to  consummate  it  by  a  written  agreement  acceptable  to  both. 
See  charge  on  this  subject  held  not  erroneous.     (P.  406.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District  in  an 
appeal  from  Baylor  County. 

Lanham  sued  Cockrell,  and  obtained  a  writ  of  error  on  the  affirmance, 
on  his  appeal,  of  a  judgment  for  defendant. 

A,  H.  Carrigan  and  Fred  W,  Householder,  for  plaintifiE  in  error. — 
A  broker  is  entitled  to  compensation  when  hje  procures  a  purchaser  with 
whom  his  principal  is  satisfied,  and  a  contract  for  exchange  is  made. 
Conkling  v.  Krakauer,  70  Texas,  739;  Gibson  v.  Gray,  17  Texas  Civ. 
App.,  646,  43  S.  W.,  925;  Culpepper  v.  Railway  Co.,  90  Texas,  627; 
Brackenridge  v.  Claridge,  91  Texas,  527;  Cleveland  v.  Williams,  29 
Texas,  204;  19  Cyc,  265,  266,  and  note  72. 

The  court  erred  in  submitting  to  the  jury  as  part  of  the  law  in  this 
case  defendants  special  requested  charge  No.  10,  which  is  as  follows: 
'TTou  are  further  instructed  that  if  you  find  from  the  evidence  that  the 
parties,  Cockrell  and  Campbell,  entered  into  such  a  contract  as  herein 
charged  and  you  further  find  from  the  evidence  that  J.  I.  Campbell 
refused  to  comply  with  the  proposition  or  contract  agreed  upon,  then 
you  will  find  for  the  defendant."  Adkins  v.  Galbraith,  10  Texas  Civ. 
App.,  175,  30  S.  W.,  291. 

Glasgow  &  Kenan  and  Z>.  4.  Holman,  for  defendant  in  error. — Where 
the  broker  brings  to  the  principal  a  purchaser  able,  ready  and  willing 
to  purchase  land  upon  the  principaPs  terms,  and  no  sale  is  effected,  the 
broker  is  entitled  to  his  commission,  provided  the  failure  resulted  from 
the  fault  of  the  principal.  Brackenridge  v.  Claridge,  91  Texas,  527, 
44  S.  W.,  819;  Clark  v.  Wilson,  41  Texas  Civ.  App.,  450,  91  S.  W.,  627; 
Pierce  v.  Nichols,  110  S.  W.,  206. 

But  the  fault  of  the  principal  is  where  the  broker  complies  with  his 
contract  of  employment  and  the  owner  ^^refuses  without  sufficient  reason" 
to  fulfill  the  agreement  made  by  such  agent  with  the  party  who  desires 
to  purchase,  if  such  party  be  able,  ready  and  willing  to  purchase. 
DeCordova  v.  Bahn,  73  Texas,  643,  12  S.  W.,  845 ;  O'Brian  v.  Gilliland, 
4  Texas  Civ.  App.,  40;  Pryor  v.  Jolly,  91  Texas,  86,  40  S.  W.,  959. 

And  where  he  is  entitled  to  commissions  "if  the  deal  pending  be 
made"  and  the  failure  to  consummate  the  sale  is  not  due  to  the  fault 
of  the  principal,  he  is  not  entitled  to  commissions.  Owen  v.  Kuhn, 
Loeb  &  Co.,  72  S.  W.,  442,  affirmed  in  97  Texas,  643.    . 

There  was  no  sale  or  exchange;  and  no  actual  contract  for  the  ex- 
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change,  but  only  a  conditional  negotiation,  that  never  ripened  into  an 
actual  contract  as  shown  by  Campbeirs  own  testimony  as  to  his  inability, 
want  of  readiness  and  unwillingness  to  carry  out  the  agreement  as 
Cockrell  understood  it.  Barr  v.  Cardiff,  32  Texas  Civ.  App.,  495, 
75  S.  W.,  341;  Fraser  v.  Wyckoff,  63  N.  Y.,  445;  Wylie  v.  Bank,  61 
K  Y.,  415;  Tombs  v.  Alexander,  101  Mass.,  255;  Iselin  v.  Griffith,  62 
Iowa,  668,  notes,  93  Am.  Dec,  p.  176 ;  Pratt  v.  Hotchkiss,  10  HI.  App., 
603;  Hamlin  v.  Schulte,  31  Minn.,  486;  Gottschalk  v.  Jennings,  1  La. 
Ann.,  5;  45  Am.  Dec,  70. 

Until  appellant  shall  have  proved  such  ^^contract  as  herein  charged — 
mutually  understood  by  the  parties  at  the  time'^ — when  Cockrell  could 
^'enforce  specific  performance  of  the  contracf^  plaintiffs  "right  to 
commissions  does  not  accrue."  O'Brian  v.  Gilliland,  4  Texas  Civ.  App., 
44;  English  v.  Realty  Co.,  117  S.  W.,  998;  Seebold  v.  Bethlehem  Iron 
Co.,  34  Am.  Bep.,  144. 

CampbelPs  refusal  left  Cockrell  remediless,  as  the  agreement  could 
not  be  specifically  enforced  and  he  could  get  no  benefit  from  Lanham's 
eflForts,  even  if  he  was  the  procuring  cause  of  the  alleged  agreement. 
Dodge  V.  Tileston,  12  Pick.,  328;  93  Am.  Dec,  177;  1  Pars.  Cont.,  p. 
4489  (5th  ed.). 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

Lanham  sued  Cockrell  for  a  broker^s  commission  claimed  to  be  due 
for  producing  a  purchaser  for  certain  property  consisting  of  a  large 
body  of  land  belonging  to  the  latter.  Through  Lanham^s  efforts  it  ap- 
pears that  negotiations  were  entered  upon  between  Cockrell  and  one 
Campbell  for  the  exchange  by  Cockrell  of  his  property  listed  with 
Lanham  for  certain  property  owned  by  Campbell.  They  agreed,  ver- 
bally, it  seems,  to  effect  an  exchange.  While  this  is  true,  there  is  a 
marked  issue  in  the  proof  whether  any  common  agreement  whatever  was 
reached  between  them  as  to  the  terms  of  the  exchange.  Campbells 
property  was  incumbered  for  $20,000;  CockrelFs  for  a  less  amount. 
According  to  Cockrell,  the  verbal  agreement  was  that  Campbell  should 
pay  him  $12,000,  in  cash,  as  representing  the  difference  betwjeen  the 
amounts  of  the  incumbrance  upon  their  respective  properties.  Accord- 
ing to  Campbell,  the  agreement  was  that  he  should  secure  Cockrell  for 
that  amount  by  a  lien  upon  the  latter^s  property  he  was  to  obtain  in 
the  trade.  Upon  meeting  the  following  day  to  conclude  the  agreement 
by  a  formal  written  contract,  this  difference  of  understanding,  accord- 
ing to  Cockrell,  prevented  its  consummation  in  written  form,  which 
was  necessary  to  bind  either  of  them.  Campbell  did  not  have  $12,000, 
in  cash,  to  pay  Cockrell,  as  the  latter  stated  was  the  verbal  agreement. 
Campbell  testified  that  he  was  willing  to  conclude  the  trade  according 
to  his  version  of  its  terms,  but  it  is  not  claiined  that  he  was  at  any  time 
willing  to  conclude  it  upon  CockrelFs  understanding  of  them.  Accord- 
ing to  Cockrell,  Campbell,  at  the  meeting  had  for  the  purpose  of  closing 
it  by  written  contract,  refused  to  make  the  trade  upon  the  terms  as 
understood  bv  Cockrell.    It  was  never  consummated. 


Digitized  by  VjOOQIC 


406  Texas  Supreme  Court  Eeports,  Vol.  108.  [May, 

The  plaintiff  was  entitled  to  his  commission  only  in  the  event  he 
provided  a  purchaser  who  was  willing,  ready  and  able  to  effect  such 
an  exchange  as  was  satisfactory  to  Cockrell.  The  court  so  charged 
the  jury,  with  the  explanation  that  an  actual  exchange  of  the  properties 
was  not  essential  to  the  plaintiff^s  right  of  recovery.  This  required 
that  the  plaintiff  establish  that  a  common  agreement  was  reached  be- 
tween Cockrell  and  the  proposed  purchaser.  If  such  an  agreement  was 
reached,  and  Campbell  was  able  to  perform  it,  the  plaintiff  was  entitled 
to  his  conmiission.  But  it  can  not  be  contended  that  he  had  earned 
his  commission  unless  such  an  agreement  was  arrived  it.  No  agree- 
ment could  be  said  to  have  been  arrived  at  if  it  did  not  comprehend 
the  essentials  of  the  trade.  This  included,  necessarily,  its  terms.  Merely 
an  agreement  to  exchange  the  properties,  without  any  common  under- 
standing as  to  its  terms,  and  as  to  which  the  minds  of  the  parties 
never  met,  constituted  no  agreement  at  all.  Such  an  agreement  could 
be  of  no  benefit  to  the  seller.  He  could  not,  in  a  case  like  this,  be  held 
liable  for  commissions  to  a  broker,  the  extent  of  whose  services  was 
merely  the  production  of  a  purchaser  who  was  willing  to  make  a  trade 
for  his  property,  but  between  whom  and  himself  there  was  never  any 
unanimity  as  to  the  terms  upon  which  it  was  to  be  effected. 

The  court  substantially  instructed  the  jury  that  if  the  minds  of 
Cockrell  and  Campbell  met  in  an  agreement  for  the  exchange  of  their 
properties,  the  plaintiff  should  recover;  otherwise,  the  verdict  should 
be  for  the  defendant.  This  was  the  law  of  the  case.  A  charge  was 
also  given,  that  if  they  reached  an  agreement  and  Campbell  failed  to 
comply  with  it,  there  could  be  no  recovery.  As  applied  to  the  proof, 
this  charge  was  not  erroneous.  Cockrell  testified,  as  already  noted,  that 
they  reached  a  verbal  agreement  whereby  Campbell  was  to  pay  him  the 
$12,000,  in  cash,  but  when  they  came,  the  next  day,  to  put  the  agree- 
ment in  writing, — which  was  necessary  to  give  it  any  force,  Campbell 
refused  to  go  on  with  the  trade  on  those  terms.  The  charge  simply 
presented  the  question  of  whether  a  common  understanding  was  ever 
reached  by  the  parties,  as  reflected  by  one  phase  of  the  evidence.  If 
Campbell,  pending  the  very  negotiation  and  before  it  reached  any  bind- 
ing form  a?  intended  by  both  parties,  disaffirmed  the  agreement,  he  was 
not  a  willing  purchaser;  and  unless  he  was,  no  commission  was  owing 
by  the  plaintiff. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
affirmed. 

Affirmed. 
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NUSSBAUM   &   SCHARFF  V.   TRINITY  &  BRAZOS  VALLEY   EAILWAY 

Company. 

No.  2494.     Decided  May  16,  1917. 

1. — ^Negligence — ^Railway  Fires^Bebutting  Prima  Facie  Case — Charge. 

An  instruction  as  to  the  proof  which  will  rebut  the  prima  facie  case  of 
negligence  established  by  showing  that  fire  was  communicated  from  defendant's 
locomotitff  engine,  must  include  the  requirement  of  reasonable  care  to  keep  its 
spark  arresting  appliances  in  proper  order.  And  this,  though  there  was  no  proof 
of  failure  in  such  care  other  than  the  inference  from  the  fact  that  fire  was  per- 
mitted to  escape.     (Pp.  409,  410.)  " 

2. — Charge — Contradictory  Instnictions. 

An  erroneous  instruction  to  find  for  defendant  if  certain  (insufficient)  facts 
were  proven,  was  not  cured  by  a  correct  instruction  given  in  another  part  of  the 
charge.  It  could  not  be  determined  which  of  the  contradictory  charges  the  jury 
followed.     (Pp.  410,  411.) 

3. — Bailway  Fire — Insurance. 

The  owners  of  cotton  and  their  insurer  having  joined  in  a  suit  against  a 
railway  for  its  negligent  destruction  by  fire,  the  fact  that  the  insurer  had  set- 
tled with  .the  owner  for  the  loss  would  not  prevent  the  latter  from  recovery 
if  he  had  not  assigned  to  the  insurer  his  claim  to  recover  for  such  negligence. 
(P.  411.) 

4. — Same — Harmless  Error. 

The  owner  and  the  insurer  of  cotton  having  joined  in  an  action  against  a 
railway  company  for  negligently  causing  its  destruction  by  fire,  a  charge  that 
any  recovery  awarded  should  be  in  favor  of  the  insurer,  but  not  of  the  owner, 
was  harmless  error  as  to  the  latter  where  the  evidence  was  undisputed  that  he 
had  no  interest  in  the  recovery,  but  was  bringing  suit  merely  for  the  benefit  of 
the  insurer  and  because  the  terms  of  his  policy  required  him  so  to  do.  (P.  411, 
412.) 

6. — Same. 

If  plaintiff's  case  was  prejudiced  before  the  jury  by  a  charge  whereby 
recovery  was  allowed  only  to  the  insurance  corporation,  instead  of  the  indi- 
vidual insured,  the  prejudice  could  not  affect  the  latter,  who  was  only  a  nom- 
inal party  having  no  interest  in  the  recovery;  nor  could  it  be  complained  of 
by  the  corporation,  it  having  joined  as  plaintiff  and  shown  by  the  proof  that  it 
was  solely  entitled  to  the  benefit  of  the  recovery.     (P.  412.) 

6. — Kailway  Fires — ^Negligence — ^Evidence. 

It  was  not  competent  to  rebut  evidence  by  a  railway  that  the  engine  setting 
out  a  tire,  fully  identified,  was  properly  equipped  and  carefully  handled,  by 
proof  that  quantities  of  sparks  were  emitted  at  other  times  and  by  unidentified 
engines.     (Pp.  412,  413.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an 
appeal  from  Limestone  County. 

The  action  was  by  Nussbanm  &  ScharfE  and  the  insurance  company 
against  the  Trinity  &  Brazos  Valley  Eailway  Company  for  loss  of 
cotton  by  fire.  Defendant  had  judgment  and  plaintiffs  appealed.  On 
affirmance,  Nussbaum  &  Scharff  obtained  writ  of  error. 

Collins  &  Cummings,  for  plaintiffs  in  error. — Evidence  of  escape  of 
sparks    from    engines    on    previous    occasions    should    have    been    ad- 
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mitted.  Railway  Co.  t.  Donaldson,  73  Texas,  124;  Railway  Co.  v. 
Rutherford,  28  Texas  Civ.  App.,  590,  68  S.  W.,  826.;  Bennett  v.  Rail- 
way Co.,  11  Texas  Civ.  App.,  423,  32  S.  W.,  835;  Galveston,  etc.,  Ry. 
Co.  V.  Hertzig,  3  Texas  Civ.  App.,  296,  22  S.  W.,  1014. 

It  was  error  for  the  conrt  to  instruct  the  jury  that  the  prima  facie 
case  made  out  by  the  proof  of  the  escape  of  sparks  would  be  rebutted 
by  proof  that  the  defendant's  engine  was  equipped  with  one  of  jjhe  most 
approved  arresters  in  use  and  that  its  agents  and  employes  used  ordi- 
nary, care  in  operating  the  engine  to  prevent  the  escape  of  sparks.  Rail- 
way Co.  V.  Timmermann,  61  Texas,  661;  Railway  Co.  v.  Home,  69 
Texas,  648;  Railway  Co.  v.  Benson,  69  Texas,  409;  Railway  Co.  v. 
Bartlett,  69  Texas,  88. 

The  court  erred  in  instructing  the  jury  that  Nussbaum  &  Scharfl 
were  not  entitled  to  recover  in  this  action,  and  that  whatever  cause  of 
action  they  had  was  the  property  of  the  insurance  company.  Levinski 
V.  Cooper,  142  S.  W.,  959;  Levy  v.  Railway  Co.,  59  Texas,  675. 

N.  E,  Lassiter,  Robert  Harrison,  and  C,  S.  Bradley,  for  defendant 
in  error. — Where  the  particular  engine  is  identified  testimony  is  not 
admissible  as  to  other  fires  at  other  times  resulting  from  the  operation 
of  the  defendant's  engines,  unless  they  are  shown  to  be  similarly  equipped 
and  handled  as  was  the  engine  identified  as  setting  the  fire  involved  in 
the  suit. 

A  charge  in  this  case  that  undertook  to  deal  with  the  condition  of 
the  spark  arrester  would  have  been  a  pure  abstraction,  and  would  have 
gone  just  that  far  toward  withdrawing  the  jury's  attention  from  the 
real  issues  in  the  case.  The  testimony  all  being  one  way  as  to  the 
condition  of  the  spark  arresters,  there  was  no  issue  made  as  to  that 
condition.  Lam  &  Rogers  v.  Railway  Co.,  142  S.  W.,  978;  Railway 
Co.  V.  Ellis,  184  S.  W.,  250. 

The  charge  considered  as  a  whole  could  not  be  misunderstood  by  the 
jury.  Railway  Co.  v.  Farmer,  102  Texas,  235 ;  Railway  Co.  v.  Ochiltree, 
104  Texas,  265. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

Suit  was  brought  in  the  District  Court  of  Limestone  County,  Texas, 
by  Nussbaum  &  Scharff  and  the  Standard  Marine  Insurance  Company, 
Limited,  of  Liverpool,  England,  as  plaintiffs  in  said  court  against  the 
Trinity  &  Brazos  Valley  Railway  Company,  defendant  therein,  to  re- 
cover of  said  railway  company  damages  for  the  loss  of  333  bales  of 
cotton,  which  were  stored  on  the  cotton  platform  of  the  compress  in 
the  town  of  Mexia,  which  platform  was  located  by  the  side  of  the  main 
line  and  track  of  said  railway  company.  The  plaintiffs  alleged  that 
they  were  the  owners  of  the  cotton,  and  that  it,  the  said  railway  com- 
pany, negligently  set  fire  to  the  cotton  by  causing  the  emission  of  sparks 
from  some  of  its  passing  engines,  and  that  all  of  said  cotton  was  de- 
stroyed to  the  extent  that  that  which  remained  was  of  the  value  of  only 
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five  hundred  dollars,  while  its  value  before  the  fire  was  fifteen  thou- 
sand dollars.  There  was  a  trial  by  jury,  whose  verdict  was  favorable 
to  said  railway  company,  which  is  the  defendant  in  error  in  this  court. 
An  appeal  was  taken  by  Nussbaum  &  Scharff  and  the  insurance  com- 
pany to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  where  the 
judgment  of  the  District  Court  was  reversed  and  remanded,  but  later, 
upon  motion  for  rehearing  by  said  railway  company,  was  affirmed. 
149  S.  W.,  1083.  A  writ  of  error  was  granted  by  this  court  on  the 
petition  of  Nussbaum  &  Scharff,  plaintiff  in  error. 

Complaint  is  made  by  the  plaintiff  in  error  of  that  portion  of  para- 
graph 10  of  the  court^s  charge,  which  is  as  follows: 

^T[f  you  believe  from  the  preponderance  of  the  evidence  in  this  case 
that  sparks  of  fire  escaped  from  defendants  engine  and  set  fire  to  and 
burned  the  cotton  on  the  compress  platform  at  Mexia,  Texas,  on  the 
date  alleged,  then  you  are  instructed  that  such  facts  will  constitute  a 
prima  facie  case  of  negligence  on  the  part  of  defendant;  and  in  the 
absence  of  rebutting  evidence  sufficient  to  overcome  such  prima  facie 
case  you  should  render  a  verdict  for  the -plaintiff . 

'If  you  believe  from  the  evidence  that  sparks  of  fire  escaped  from 
defendant's  engine  and  burned  the  cotton  and  caused  the  damage  al- 
leged, thereby  establishing  the  prima  facie  case  above  defined,  but 
you  further  believe  from  the  evidence  that  defendant's  said  engine  was 
equipped  with  one  of  the  most  approved  spark  arresters  in  use,  and  that 
its  agents  and  employees  in  charge  of  said  engine  used  ordinary  care 
in  operating  the  engine  to  prevent  the  escape  of  sparks;  then  you  are 
instructed  that  the  prima  facie  case  so  made  as  above  defined  is  rebutted 
and  overcome.    And  if  you  so  believe  you  will  find  for  the  defendant." 

The  criticism  made  of  this  charge  is  that  it  authorizes  a  verdict  in 
favor  of  the  defendant,  if  after  a  prima  facie  case  of  negligence  on 
its  part  had  been  established,  the  evidence  showed  that  the  defendant's 
engine  was  equipped  with  one  of  the  most  approved  spark  arresters  in 
use,  and  that  its  agents  and  employees  in  charge  of  said  engine  used 
ordinary  care  in  operating  said  engine  to  prevent  the  escape  of  sparks; 
omitting  to  charge  that  it  w^s  essential  also,  in  order  to  overcome  a 
prima  facie  case  of  negligence,  for  the  evidence  to  show  that  the  spark 
arrester  was  in  good  repair.  The  charge  as  presented  did  not  embrace 
all  the  ingredients  of  the  defense  as  pleaded,  or  of  that  which  was  neces- 
sary to  make  a  complete  rebuttal  of  a  prima  facie  case  that  had  been 
established;  for  it  was  just  as  necessary  that  the  spark  arrester  should 
be  in  good  repair  as  it  was  that  the  defendant  should  exercise  ordinary 
care  to  equip  its  engine  with  one  of  the  most  approved  spark  arresters 
in  use.  It  would  render  little  or  no  protection  against  fire  to  have  a 
good  spark  arrester  but  to  have  it  out  of  repair  so  that  it  would  not 
properly  arrest  the  emission  of  sparks.  The  defendant  in  its  answer 
alleged  as  a  defense  to  the  action  that  it  had  exercised  ordinary  care 
"to  provide  and  equip  its  engines  with  the  best  and  most  approved  spark 
arresters  and  other  appliances  to  prevent  the  escape  of  sparks  or  fire 
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from  locomotive  engines,  and  that  it  had  used  reasonable  and  ordinan^ 
care  to  maintain  and  keep  such  appliances  in  good  condition."  In  order 
to  overcome  the  prima  facie  case  of  negligence,  as  stated,  it  was  neces- 
sary for  the  defendant  to  show  that  the  spark  arrester  was  in  a  good 
state  of  repair.  The  burden  was  upon  it  to  establish  this;  and  it  was 
not  entitled  to  be  given  a  verdict,  a  prima  facie  case  of  negligence 
having  been  shown,  without  discharging  this  burden,  both  as  to  exer- 
cising ordinary  care  to  equip  its  engines  with  an  approved  spark  arrester, 
and  to  maintaining  same  in  a  good  state  of  repair.  The  charge  in 
question  instructs  the  jury  that  a  prima  facie  case  of  negligence  would 
be  overcome  if  only  the  defendant  had  its  engine  equipped  with  an 
approved  spark  arrester,  and  the  servants  in  charge  of  the  engine  exer- 
cised ordinary  care';  and  the  court  told  the  jury  if  they  so  found  to 
return  a  verdict  for  the  defendant.  This  is  not  enough.  In  order  to 
entitle  it  to  a  verdict,  it  should  also  show  that  it  had  exercised  ordi- 
nary care  to  maintain  its  spark  arrester  in  a  good  state  of  repair.  It 
is  contended,  however,  by  the  defendant  in  error  that  there  was  no 
evidence  that  the  spark  arrester  was  out  of  repair,  for  which  reason  it 
was  not  incumbent  upon  the  court  in  its  charge  to  require  a  finding, 
in  order  to  make  a  complete  defense,  that  the  spark  arrester  was  in 
good  repair.  Since  the  burden  was  on  the  defendant  in  error  to  make 
a  complete  defense  to  a  prima  facie  case  to  show  that  the  spark  arrester 
was  in  good  repair,  we  think  there  is  no  merit  in  the  contention;  but 
aside  from  this  we  think  there  is  evidence  from  which  the  jury,  in  pass- 
ing upon  the  weight  of  the  evidence,  could  fairly  conclude  that  there 
was  evidence  that  the  spark  arrester  was  out  of  repair  for  there  was 
evidence  tending  to  show  that  an  engine  properly  equipped  with  the 
best  approved  spark  arrester,  and  operated  carefully  along  the  railroad 
track,  could  be  operated  with  safety  so  far  as  setting  out  sparks  or 
fire  are  concerned.  There  was  evidence  to  the  effect  that  the  defend- 
ant's engines  were  equipped  with  the  latest  approved  spark  arresters ;  there 
was  evidence  by  eyewitnesses  that  they  saw  the  sparks  being  emitted 
from  the  engine.  From  these  facts  it  could  be  legitimately  inferred 
that  the  spark  arrester  was  out  of  repair,  since  according  to  some  of 
the  evidence  the  best  approved  spark  arrester  would  not  emit  sparks  of 
fire  to  any  dangerous  extent.  The  charge  is  subject  to  the  criticism 
leveled  against  it.  But  it  is  contended  by  the  defendant  in  error  that 
if  this  omission  in  the  charge  quoted  from  rendered  it  erroneous  the 
error  was  harmless  when  considered  in  connection  with  paragraph  14 
of  the  court's  charge,  which  does  charge  the  jury  that  if  the  defendant 
had  exercised  ordinary  care  to  equip  its  engine  with  one  of  the  most 
approved  and  best  kind  of  spark  arresters  in  common  use,  and  that 
same  was  in  good  repair  for  arresting  sparks,  and  that  its  engine  was 
carefully  operated  to  prevent  sparks  from  escaping,  "then  you  will  find 
for  the  defendant,  even  though  you  may  believe  that  the  fire  originated 
from  a  spark  emitted  by  said  engine."  This  was  a  correct  charge  upon 
the  defense  made  by  the  defendant  in  error.     It  did  not  contain  the 
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vice  referred  to  in  paragraph  10  quoted  from.  But  we  are  unable  to 
understand  how  this  charge  in  paragraph  14  corrected  the  vice  discussed 
in  paragraph  10.  It  made  a  conflict  between  the  two  charges,  but  no 
correction.  The  charge  in  paragraph  10  directed  the  jury  to  find  in 
favor  of  the  defendant  upon  a  finding  by  them  which  omitted  one  of  the 
essentials  of  the  defense.  If  we  could  determine  that  the  jury  based 
their  verdict  entirely  upon  the  correct  charge  contained  in  paragraph 
14  we  would  hold  the  error  in  paragraph  10  to  be  harmless ;  but  we  have 
no  means  of  knowing  whether  the  jury  followed  the  correct  charge  or 
the  erroneous  cfharge  in  arriving  at  their  verdict.  When  two  charges 
upon  the  same  subject  are  given  to  the  jury,  each  of  which  authorizes  a 
verdict  for  the  defendant,  one  of  which  is  erroneous  and  the  other  is 
not,  it  is  not  a  presumption  that  tiie  jury  followed  the  correct  charge 
and  rejected  the  erroneous  charge;  hence  we  can  not  conclude  that  the 
error  was  harmless.  We  recognize  the  rule  that  ordinarily  the  charge 
is  to  be  construed  as  a  whole,  and  that  one  part  may  often  be  looked 
to  for  the  purpose  of  qualifying  another  part  of  the  charge;  but  these 
two  charges  are  inconsistent  and  contradictory,  and  they  were  calcu- 
lated to  confuse  and  mislead  the  jury.  Baker  v.  Ash,  80  Texas,  356, 
16  S.  W.,  36.  As  aptly  said  by  Mr.  Chief  Justice  Phillips,  speaking 
for  this  court,  in  the  case  of  Gulf,  T.  &  W.  Ry.  Co.  v.  Dickey,  108 
Texas,  130,  187  S.  W.,  184,  on  the  effect  of  two  contradictory  charges, 
"the  only  way  to  make  the  correction  is  to  withdraw  the  erroneous  in- 
struction.'^ The  error  indicated  in  paragraph  10  of  the  courf  s  charge 
requires  a  reversal  of  the  judgment  of  the  District  Court. 

At  the  time  of  the  fire  the  firm  of  Nussbaum  &  Scharff  carried  insur- 
ance for  their  protection  on  the  cotton  involved  in  the  Standard  Marine 
Insurance  Company,  Limited,  of  Liverpool,  England.  At  the  time  of 
the  trial  the  loss  suffered  by  Nussbaum  &  Scharff  had  been  paid  to 
them  by  said  insurance  company.  The  finding  of  fact  by  the  Court 
of  CivU  Appeals  establishes  that  there  had  been  no  assignment  by 
Nussbaum  &  Scharff  to  said  insurance  company  at  the  time  of  the  trial 
of  the  cause  of  action  arising  from  the  destruction  of  the  cotton  by  the 
negligence  of  the  railway  company.  In  this  state  of  the  evidence  the 
trial  court  instructed  the  jury  that  Nussbaum  &  Scharff  were  not  en- 
titled to  recover  in  the  suit,  and  that  whatever  cause  of  action  they 
had  was  the  property  of  the  Standard  Marine  Insurance  Company,  lim- 
ited, of  Liverpool,  England,  and  that  the  jury  should  find  against  Nuss- 
baum  '&  Scharff  and  in  favor  of  the  Standard  Marine  Insurance  Com- 
pany, Limited,  for  any  recovery  which  they  might  find  against  the 
railway  company.  Complaint  is  made  of  this  charge  by  the  plaintiff 
in  error  on  the  ground  that  the  insurance  company  was  not  a  proper 
party  to  the  suit,  and  that  the  instruction  placed  upon  Nussbaum  & 
Scharff  the  burden  of  overcoming  the  prejudice  which  it  is  claimed 
juries  commonly  hold  against  insurance  companies,  and  in  this  con- 
nection reference  is  made  to  the  line  of  authorities  which  hold  that  it 
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is  erroneous  in  a  suit  for  personal  injuries  to  prove  that  the  defendant 
being  sued  in  such  case  is  protected  by  liability  insurance. 

We  think  the  charge  complained  of  was  erroneous.  Xussbaum  & 
Scharflf  having  never  assigned  the  cause  of  action  upon  which  the  suit 
was  grounded,  were  its  owners,  and  were  entitled  to  a  recovery  if  the 
defendant  in  error  was  liable  as  alleged  for  the  damage  to  the  cotton. 
Texas  &  P.  By.  Co.  v.  Levi  &  Bro.,  59  Texas,  674.  But  we  think  the 
ground  of  complaint  made  by  the  plaintiff  *in  error  is  not  meritorious 
in  view  of  the  state  of  the  pleadings  and  of  the  evidence.  The  undis- 
puted evidence  shows  that  Nussbaum  &  Scharflf  had  no  interest  what- 
ever in  the  recovery,  and  that  they  were  suing  only  for  the  benefit  of 
the  Standard  Marine  Insurance  Company,  Limited,  of  Liverpool,  Eng- 
land. Scharflf,  one  member  of  the  firm  of  Nussbaum  &  Scharflf,  testified 
as  follows:  ^That  this  firm  had  no  interest  in  this  lawsuit,  and  that 
they  were  bringing  it  merely  because  the  insurance  policy  obliged  them 
to  do  so,  and  that  if  anything  was  recovered  it  was  to  be  the  property 
of  the  insurance  company.'*  The  firm  of  Nussbaum  &  Scharflf  was  a 
nominal  plaintiff  only,  for  which  reason  they  could  not  have  suflfered 
any  injury  from  the  erroneous  charge,  except  such  injury  as  would  in 
fact  result  to  the  beneficiary  in  whose  behalf  they  sued,  and  if  injury- 
resulted  to  the  beneficiary,  the  insurance  company,  by  reason  of  the 
prejudice  which  juries  may  hold  against  insurance  companies,  as  con- 
tended, the  plaintiff  in  error  can  not  complain,  because  it  introduced 
the  fact  that  the  insurance  company  was  interested  in  the  recovery 
by  voluntarily  making  it  a  party  plaintiff  to  the  suit,  and  asking  for 
such  recovery;  and  by  evidence  it  established  that  the  insurance  com- 
pany was  to  receive  all  the  money  which  the  court  might  require  the 
defendant  in  error  to  pay  on  account  of  the  loss.  The  plaintiflf  in  error 
had  introduced  to  the  jur}'  the  very  same  fact  of  which  it  complains 
that  the  court  erroneously  advised  the  jury.  We  think  the  error  in 
the  charge,  in  view  of  the  pleading  and  the  undisputed  evidence,  is 
purely  technical,  with  no  probability  of  injury  resulting  from  it,  and 
should  not  be  cause  for  a  reversal  of  the  case. 

The  plaintiflE  in  error  at  the  trial  offered  to  introduce  testimony  of 
witnesses  to  the  effect  that  they  had  frequently  seen  engines  operated 
by  the  defendant  in  error  throwing  quantities  of  sparks.  This  evidence 
was  excluded  by  the  court,  and  such  action  by  it  is  made  the  basis  of 
complaint  by  the  plaintiflE  in  error  in  one  of  its  assignments.  This 
class  of  evidence  is  sometimes  admissible.  Missouri  Pac.  By.  Co.  v. 
Donaldson,  73  Texas,  124,  11  S.  W.,  163.  It  is  relevant  and  should  be 
admitted  when  it  tends  to  rebut  a  contention  by  the  railway  company 
that  the  spark  arrester  in  use  was  in  good  repair  and  would  not  emit 
sparks,  and  that  the  servants  of  the  railway  company  in  charge  of  the 
engine  exercised  ordinary  care  in  its  operation  to  prevent  the  emission 
of  sparks.  A  party  to  a  suit  should  be  afforded  an  opportunity  to 
disprove  or  rebut  a  material  contention  by  his  adversary,  but  in  this 
case  the  evidence  offered  is  indefinite  as  to  time  and  place,  and  we 
think  would  not  come  within  the  rule  stated.     The  emission  of  sparks 
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on  previous  occasions,  remote  from  the  time  and  place  of  the  commission 
of  the  negligence  upon  which  the  suit  is  based,  under  the  circumstances 
of  this  case,  would  not  tend  to  rebut  the  railway  company's  contention 
that  the  spark  arrester  was  in  good  repair  at  the  time  of  the  injury 
complained  of,  and  that  its  servants  in  charge  of  the  engine  exercised 
ordinary  care  in  its  operation  to  prevent  the  emission  of  sparks.  Fur- 
thermore, it  was  found  as  a  fact  by  the  Court  of  Civil  Appeals  that  the 
fire  was  started  in  the  cotton  for  whose  loss  a  recovery  is  sought  by  the 
railway  company's  engine  No.  12.  The  evidence  offered  is  not  confined 
to  the  emission  of  sparks  from  that  particular  engine  on  former  occa- 
sions.   We  think  its  exclusion  in  the  form  offered  was  proper. 

For  the  error  indicated  the  judgments  of  the  Court  of  Civil  Appeals 
and  of  the  District  Court  should  be  reversed.  The  cause  should  be 
remanded  to  the  District  Court  for  another  trial.     It  is  so  ordered. 

Reversed  and  remanded. 


S.  W.  Slayden  v.  Mi  Palmo. 

No.  2601.    Decided  May  16,  1917. 

1. — ^Evidence — ^Belevancy — ^Dedaxatioiis  of  Agent — ^Abandoixment  of  Con- 
tract. 
Evidence  of  a  general  agent  of  defendant,  that,  after  he  had  notified  de- 
fendant that  plaintiff  repudiated  the  contract,  plaintiff  dropped  it  and  never 
insisted  any  more  on  any  rights  under  it,  was  admitted  to  show  abandonment 
of  the  contract  by  plaintiff.  This  could  be  only  on  the  ground  that  the  agent's 
relation  to  the  transaction  was  such  that  failure  to  insist  to  him  on  the  con- 
tract could  be  regarded  as  an  abandonment  of  it.  Hence  a  subsequent  declara- 
tion by  the  agent  that  he  would  advise  his  principal  to  settle  with  plaintiff 
was,  in  view  of  such  relation,  admissible  in  disproof  of  his  testimony  as  to  the 
contract  being  abandoned.     (Pp.  414-416.) 

2. — Same — ^Harmless  Error. 

Admission  of  evidence,  though  it  should  be  held  incompetent,  was  not  ground 
for  reversal  where  the  same  f$u!t  was  proven  by  another  witness  without  objec- 
tion taken.     (P.  416.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  McLennan  County. 

Palmo  recovered  judgment  against  Slayden,  and  it  was  affirmed  on 
appeal  by  the  latter  (151  S.  W.,  649),  who  thereupon  obtained  writ 
of  error. 

George  Clark,  E  J.  Clark,  J.  E,  Yantis,  and  Sleeper,  Boynton  & 
Kendall,  for  plaintiff  in  error. — The  expression  of  opinion  by  a  party 
not  a  litigant,  as  to  what  should  be  done  by  one  of  the  litigants  under 
a  certain  state  of  facts,  is  immaterial  and  highly  prejudicial. 

0.  L,  Stribling  and  Downs  <&  Webb,  for  defendant  in  error. — The  evi- 
dence was  relevant  and  material  on  the  issue  as  to  the  abandonment  by 
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Palme  of  the  contract  sued  on,  and  in  rebuttal  of  evidence  introduced 
by  the  defendants. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  action  was  one  in  damages  my  Mi  Palmo  against  S.  W.  Slay  den 
&  Co.,  a  partnership  of  Waco,  Texas,  for  the  breach  of  a  written  con- 
tract executed  on  November  23,  1897,  in  the  name  of  the  latter  firm 
by  T.  B.  Slayden,  a  member  of  the  firm  as  charged,  by  the  terms  of 
which  Palmo  was  to  convey  a  certain  farm  belonging  to  him  to  S.  W. 
Slayden,  or  to  whom  Slayden  should  direct,  for  a  stated  consideration. 
This  is  the  third  appeal.  The  case,  on  former  appeals,  is  reported  in 
(Civ.  App.)  90  S.  W.,  908,  100  Texas,  13,  92  S.  W.,  796,  and  53  Texas 
Civ.  App.,  227,  117  S.  W.,  1054. 

On  the  second  appeal  it  was  held  by  the  Court  of  Civil  Appeals  that 
the  transaction  to  which  the  contract  related  was  not  within  the  ordi- 
nary scope  of  the  business  in  which  Slayden  &  Co.  were  engaged,  and 
no  right  of  action  could  be  predicated  upon  it  unless  its  ratification  was 
established.  It  was  remanded  for  the  settlement  of  that  issue.  On  the 
trial  following,  recovery  was  had  against  S.  W.  Slayden,  the  effect  of 
the  verdict  being  that  he  had  ratified  the  contract.  The  judgment  was 
reversed  by  the  Court,  of  Civil  Appeals  on  the  original  hearing,  but  on 
rehearing  was  affirmed. 

W.  H.  Lastinger  was  the  general  manager  both  of  Slayden  &  Co.  and 
S.  W.  Slayden,  individually,  invested,  it  appears,  with  a  general  authority 
SB  to  their  respective  affairs.  Slayden  was  away  from  Waco  when  the 
contract  was  executed,  and  most  of  the  time  thereafter  to  the  filing  of 
the  suit  in  July,  1901.  In  the  intervening  period  Lastinger  had  dif- 
ferent dealings  with  Palmo,  in  which  he  acted  for  the  firm  or  Slayden, 
some  of  them  having  relation  to  the  farm,  the  subject  of  the  contract. 
He  wrote  the  contract,  itself,  though,  according  to  his  testimony,  T.  B. 
Slayden,  alone,  acted  in  the  negotiation  with  Palmo  leading  to  it.  It 
was  in  proof  that  following  the  contract  one  transaction, — which  after- 
wards failed,  for  the  sale  of  the  farm,  in  attempted  fulfillment  and  in 
recognition  of  the  contract  as  Palmo  claimed,  was  effected  partly  through 
him  as  Slayden^s  manager  or  agent.  Whatever  the  exact  scope  of  his 
powers,  he  is  shown  to  have  sustained  a  confidential  and  important 
relationship  to  Slayden,  and  to  have  been  largely  entrusted  with  the 
management  of  his  affairs. 

An  important  defense  in  the  case  was  that  Palmo  had  abandoned  the 
contract.  Upon  this  issue  Lastinger  was  a  principal  witness  for  Slayden. 
The  abandonment  of  the  contract  was  sought  to  be  established,  in  part, 
by  his  testimony,  to  the  effect  that  after  he  notified  Palmo  of  Slayden's 
repudiation  of  it,  shortly  after  its  execution,  "Palmo  dropped  it;  that 
he  never  insisted  any  more  on  any  rights  under  the  contract,  and  went 
on  for  three  years  and  a  half  before  he  brought  any  suit  upon  it;  and 
that  he  had  no  recollection  of  Palme's  ever  alluding  to  the  contract 
afterwards,  or  claiming  any  right  under  it." 
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Judge  Kichard  I.  Munroe  was  Palmo's  attorney  and  represented  him 
in  the  filing  of  the  suit.  He  was  a  witness  in  Palmo^s  behalf  in  rebuttal, 
and  was  permitted  to  testify,  over  the  defendant's  objection,  that  Las- 
tinger,  in  a  conversation  had  between  them  concerning  thfe  contract,  in 
June,  1899,  stated  that  he  would  advise  Slayden  to  settle  the  contro- 
versy in  the  manner  then  proposed  by  Judge  Munroe.  One  part  of  the 
question  to  which  this  answer  was  made  was  whether  Lastinger  stated 
that  "he  thought  Slayden  ought  to  settle  with  Palmo  under  the  con- 
tract.*' In  detailing,  however,  the  statement  made  by  Lastinger,  it  was, 
in  substance,  that  ^Tie  would  advise"  Slayden  to  make  the  settlement 
proposed.  The  objection  urged  to  the  question  was  that  it  was  imma- 
terial in  that  opinion  of  the  agent  was  not  admissible  for  the  purpose 
of  impeachment.  The  admission  of  this  testimony  was  one  of  the 
grounds  for  the  reversal  by  the  Court  of  Civil  Appeals  on  the  original 
hearing.  It  is  the  question  upon  which  the  writ  of  error  was  granted, 
and  is  the  only  one  which  we  deem  it  necessary  to  discuss.  Our  juris- 
diction of  the  case,  we  should  say,  is  not  governed  by  the  Act  of  1913, 

On  rehearing,  the  Court  of  Civil  Appeals  indicated,  though  not  so 
affirming,  that  the  testimony  was  admissible  for  the  purpose  of  disprov- 
ing the  averment  of  the  defendant  in  respect  to  Palmo's  abandonment 
of  the  contract.  It  held  it  to  be  competent  as  an  admission,  since  it 
appeared  that  Lastinger  was  the  agent  of  Slayden,  invested  with  plenary 
powers.  It  furthermore  held  that  testimony  from  Palmo  to  the  same 
eifect  was  admitted  without  objection,  and  for  that  additional  reason 
refused  to  reverse  the  judgment.  The  record  does  not  disclose  that  any 
objection  was  made  to  the  testimony  of  Palmo  to  which  the  Court  of 
Civil  Appeals  referred.  In  Slayden's  motion  for  rehearing  affidavit 
was  made  by  his  counsel  that  the  Palmo  testimony  was  in  fact  objected 
to,  and  a  certiorari  was  prayed  for  that  the  record  might  be  completed 
in  order  for  this  to  be  shown.  The  motion  was  overruled.  The  prayer 
for  a  certiorari  was  denied, — we  assume  upon  the  ground  that  it  was 
not  timely. 

We  think  the  answer  of  the  witness  was  competent  in  rebuttal  of 
Lastinger's  testimony  offered  by  Slayden  upon  the  issue  of  Palmo's 
abandonment  of  the  contract.  Whether  it  was  admissible  upon  the  issue 
of  ratification,  in  view  of  the  character  of  Lastinger's  agency,  it  is  un- 
necessary to  determine.  That  issue  was  distinct  from  that  of  the  con- 
tract's abandonment.  Lastinger's  testimony,  that  after  a  certain  time 
Palmo  never  asserted  to  him  any  rights  under  the  contract  and  that  he 
had  no  recollection  of  his  ever  thereafter  alluding  to  it,  was  relied  upon 
by  the  defendant  as  proof  that  Palmo  had  abandoned  the  contract.  It 
tended  to  establish  that  defense,  and  could  have  been  offered  for  no  other 
purpose.  It  derived  its  force  as  such  proof  purely  from  the  fact  that 
Lastinger  stood  in  such  relation  to  Slayden  as  that  Palmo's  failure  to 
make  to  him  further  claim  under  the  contract  was  tantamount  to  his 
abandoning  it  as  against  Slayden.  Slayden's  tender  of  Lastinger's  tes- 
timony upon  the  issue  amounted  to.  an  affirmance  of  such  relation^ 
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Otherwise,  the  effect  of  Lastinger^s  testimony  was  that  Palmo  had  merely 
failed  to  claim  under  the  contract  to  one  as  to  whom  there  could  be 
no  reason  for  its  assertion,  and  to  whom,  therefore,  its  affirmation  could 
not  be  regarded  as  in  anywise  natural  or  owing. 

If  Lastinger  represented  Slayden  to  such  extent  as  to  render  Palmo's 
failure  to  make  claim  to  him  under  the  contract  competent  proof  of  its 
abandonment,  as  Slayden  in  effect  affirmed  by  the  tender  of  his  testi- 
mony upon  the  issue,  we  think  he  necessarily  stood  in  such  relation  to 
him  as  to  make  his  own  recognition  of  the  contract  equally  competent 
rebuttal  proof  of  its  continued  assertion.  Slayden,  in  other  words,  could 
not  in  our  opinion  make  use  of  Lastinger  as  a  means  of  effecting  an 
abandonment  of  the  contract  through  a  failure  by  Palmo  to  make  claim 
to  him  under  it,  without  being  bound,  upon  that  issue,  by  acts  and 
statements  of  Lastinger  which  evidenced  his  own  understanding  that, 
whatever  the  force  of  the  contract,  Palmo  still  relied  upon  it.  His 
statement,  as  testified  to  by  Judge  Munroe,  was  evidence  that  he  recog- 
nized that  Palmo  was  still  insisting  upon  the  contract.  It  was  in  direct 
rebuttal  of  his  own  testimony  which  had  been  adduced  by  Slayden  for 
the  purpose  of  showing  that  through  the  nature  of  his  conduct  with  him 
Palmo  had  abandoned  it. 

Since  it  does  not  appear  to  have  been  claimed  upon  the  trial  that 
I^astinger  had  authority  to  ratify  the  contract,  the  testimony  probably 
should  have  been  limited  to  the  issue  of  abandonment,  had  such  re- 
quest been  made.     But  the  request  was  not  made. 

Aside  from  this,  at  a  subsequent  stage  of  the  trial,  judge  Munroe 
was  again  placed  upon  the  stand  and  gave  substantially  the  same  testi- 
mony, without  objection  as  disclosed  by  the  record.  His  latter  testimony 
was: 

"I  started  to  bring  a  suit  to  the  October,  1900,  term  of  this  court, 
after  we  reached  the  conclusion  we  could  not  get  any  settlement.  We 
(meaning  Palmo  and  himself)  talked  to  Mr.  Lastinger,  and  he  said  he 
had  conferred  with  Mr.  Slayden  and  urged  a  settlement." 

Were  the  testimony  discussed  incompetent,  the  admission  of  this  latter 
testimony  without  objection  precludes  a  reversal  upon  its  account.  It 
is  true  that  the  failure  to  object  to  certain  testimony  furnishes  no  ground 
for  the  admission  of  similar  testimony  when  properly  objected  to.  Mc- 
Lane  v.  Paschal,  74  Texas,  27,  11  S.  W.,  837.  But  this  is  a  rule  for 
the  trial  court.  Whether  an  appellate  court  should  reverse  a  judgment 
because  of  the  admission  of  improper  testimony,  when  testimony  to  the 
same  effect  is  permitted  without  objection,  is  another  question.  This 
court  has  repeatedly  ruled  that  a  reversal  will  not  be  ordered  under 
such  circumstances.  Kailway  Co.  v.  Hill,  70  Texas,  54,  7  S.  W.,  659; 
Kailway  Co.  v.  Mackie,  71  Texas,  498,  9  S.  W.,  451,  1  L.  R.  A.,  667, 
10  Am.  St.  Rep.,  766;  Letcher  v.  Morrison,  79  Texas,  241,  14  S.  W., 
1010;  Wallis  v.  Schneider,  79  Texas,  479,  15  S.  W.,  492.  See,  also, 
9  Ency.  of  Evidence,  42.     Particularly  is  this  true  where  the  testimony 
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complained  of  is  unrebutted,  as  was  the  condition  here,  since  Lastinger 
made  no  denial  of  the  statement  testified  to  by  Judge  Munroe. 

The  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  are 
affirmed. 

Aprmed. 

Mr.  Justice  Yantis,  being  disqualified,  did  not  take  part  in  the  de- 
cision of  this  case. 


Armour  &  Company  v.  Eddie  Morgan^  by  Next  Friend. 

No.  2506.     Decided  May  16,  1917. 

1. — Negligence — ^Fellow  Seryant^ 

Where  a  servant  is  injured  by  negligence  of  the  master  recovery  may  be 
had  though  negligence  of  a  fellow  servant  combined  with  it  to  cause  the  injury; 
but  not  where  the  fellow  servant's  negligence  was  the  sole  cause.     (P.  419.) 

2. — Same— Bequested  Charge. 

The  pleading  and  evidence  raising  the  issue  as  to  whether  the  injury  was 
caused  solely  by  the  negligence  of  a  fellow  siervant,  a  requested  instruction  deny- 
ing recovery  in  that  event  was  improperly  refused,  though  the  charge  given 
authorized  recovery  only  on  finding  of  negligence  by  the  master.     (P.  420.) 

3. — Same. 

iihridence  considered  is  held  to  present  an  issue  as  to  whether  the  injury  to 
a  servant  was  caused  solely  by  negligence  of  a  fellow  servant.     (Pp.  420,  421.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Sixth  District,  in  an 
appeal  from  Tarrant  County. 

Armour  &  Company  obtained  writ  of  error  on  the  aflBjmance  on 
appeal  of  a  judgment  recovered  against  it  by  Morgan. 

Capps,  Cantey,  Banger  &  Short,  H.  E.  Stager,  and  Wm.  L.  Evans, 
for  plaintiff  in  error. — The  trial  court  should  have  charged  upon  the 
issue  of  fellow  servant.  International  &  G.  N.  Ey.  Co.  v.  Schubert, 
130  S.  W.,  711 ;  Texas  &  Pac.  Ry.  Co.  v.  Dominguez,  135  S.  W.,  682 ; 
Texas  &  Pac.  Ry.  Co.  v.  Bourman,  212  U.  S.,  540-542,  53  L.  Ed.,  644; 
Ortolano  v.  Degnon  Contracting  Co.,  104  N.  Y.  Supp.,  1069 ;  Branoner 
V.  Traitel  Marble  Co.,  129  N.  Y.  Supp.,  761-762;  Kurstelska  v.  Jackson 
(Minn.),  93  K  W.,  1055 ;  Harrison  v.  Detroit  L.  &  N.  R.  Co.,  7  K  R.  A., 
625-626,  44  N.  W.  (Mich.),  1035-1036;  Hoefling  v.  Dobbin,  91  Texas, 
214;  St.  Louis  S.  W.  Ry.  Co.  v.  Hall,  98  Texas,  488;  Kirby  v.  Estill, 
75  Texas,  488. 

The  evidence  failed  to  show  that  the  defendant  was  guilty  of  negli- 
gence which  directly  and  proximately  caused  the  injury  to  plaintiff  and 
the  instruction  to  that  effect  should  have  been  given.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Warner,  36  S.  W.,  118;  Sweeney  v.  Berlin  &  Jones  Envelope 
Co.,  54  Am.  Rep.,  722;  Brands  v.  St.  Louis  Car  Co.,  18  L.  R.  A. 
Vol.    108-27. 
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(K  S.),  701;  Siddall  v.  Pacific  Mills,  38  K  E.,  969;  Houston  &  T.  C. 
R.  Co.  V.  Alexander,  103  Texas,  597 ;  Taylor  v.  White,  156  S.  W.,  351 ; 
Railway  Co.  v.  Seley,  152  U.  S.,  145;  1  Labatt  on  Mast  &  Serv.,  sees. 

4,  163 1  Houston  &  T.  C.  R.  Co.  v.  Cowser,  57  Texas,  293 ;  Schroeder  v. 
Michigan  Car  Co.,  56  Mich.,  132;  Titns  v.  Bradford  B.  &  K.  R.  Co., 

20  Atl.,  518;  liebnow  v.  Wisconsin  lime  &  Cement  Co.  (111.),  9^ 
N.  E.,  1032-1033;  Brands  v.  St.  Lonis  Car  Co.  (Mo.),  112  S.  W.,  514- 
515;  Fritz  v.  Salt  Lake  0.  Gas  &  Elect.  Light  Co.  (Utah),  56  Pac,  92 ; 
Ward  V.  Bonner,  80  Texas,  170;  Hettich  v.  Hillje,  33  Texas  Civ.  App., 
571,  77  S.  W.,  642;  Texas  Cent.  R.  Co.  v.  Waller,  28  Texas  Civ.  App.,  4, 
66  S.  W.,  467;  Medlin  Milling  Co.  v.  Mims,  173  S.  W.,  968;  Davis  v. 
Angnsta  Factory  (Ga.),  18  S.  E.,  974;  Richmond  &  D.  Ry.  Co.  v. 
Dickey  (Ga.),  16  S.  E.,  212;  Southern  Indiana  R.  Co.  v.  Hax- 
rell  (Ind.),  63  L.  R.  A.,  4-64;  Young  v.  Burlington  Wire  Mattress 
Co.  (Iowa),  44  N.  W.,  694;  Grattis  v.  Kansas  City,  P.  &  G.  R.  Co. 
(Mo.),  48  L.  R.  A.,  407-408;  Omaha  Bottling  Co.  v.  Theiler  (Neb.), 
80  K  W.,  822;  Young  v.  Boston  &  M.  R.  R.  (N.  H.),  41  Atl.,  269; 
McGrath  v.  Fibre  Conduit  Co.,  106  N.  Y.  Supp.,  777-779;  Utter  v. 
International  Paper  Co.,  119  N.  Y.  Supp.,  496-497;  Hussey  v.  Coger 
(N.  Y.),  3  L.  R.  A.,  561;  Schmitt  v.  Seefeld  (Wis.),  121  N.  W.,  137; 
Kroger  v.  Cumberland  Fruit  Package  Co.  (Wis.),  35  L.  R.  A.  (N,  S.), 
479. 

A  negligent  act  can  not  be  considered  -the  proximate  cause  of  an 
injury  where  an  independent  and  disconnected  act  of  negligence  which 
could  not  reasonably  have  been  anticipated  has  supervened  and  brought 
about  the  result.  Texas  &  P.  Ry.  Co.  v.  Bigham,  90  Texas,  224-228; 
Reynolds  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  101  Texas,  4-5:  Seale  v.. 
Gult  C.  &  S.  F.  Ry.  Co.,  65  Texas,  277-280. 

And  this  principle  is  especially  applicable  where  the  act  is  the  negli- 
gence of  a  fellow  servant.  Roe  v.  Thomason,  25  Texas  Civ.  App.,  67, 
61  S.  W.,  530;  C,  R.  I.  &  T.  Ry.  Co.  v.  Jackson,  89  S.  W.,  1117-1118; 
Pulley  V.  Standard  Oil  Co.  (Mo.),  116  S.  W.,  431;  Bryant  v.  Beebe  & 
Runyan  Furniture  Co.  (Neb.),  110  N.  W.,. 692-693. 

There  was  error  in  permitting  defendant  in  error  to  prove,  over  the 
objection  of  plaintiflE  in  error,  that  a  guard  had  been  placed  on  the 
machine  after  the  accident.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McGowan,  73 
Texas,  362-363;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Compton,  75  Texas,  675; 
Mo.  Pac.  Ry.  Co.  v.  Hennessey,  75  Texas,  156-158;  Texas  Trunk  Ry. 
Co.  V.  Ayres,  83  Texas,  270 ;  Fordyce  v.  Chancy,  2  Texas  Civ.  App.,  24, 

21  S.  W.,  182-183;  Railway  Co.  v.  Briggs,  4  Texas  Civ.  App.,  515, 
23  S.  W.,  503 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Wylie,  26  S.  W.,  85-86 ; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Lynch,  8  Texas  Civ.  App.,  513,  28 

5.  W.,  252-253;  Greenville  Oil  &  Cotton  Co.  v.  Davenport,  37  S.  W., 
625;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Walker,  48  S.  W.,  767;  City  of 
Dallas  V.  Meyers,  55  S.  W.,  744;  St.  Louis  S.  W.  Ry.  Co.  v.  Arnold, 
39  Texas  Civ.  App.,  161,  87  S.  W.,  176;  Kansas  City,'M.  &  0.  Ry.  Co. 
V.  Meakin,  146  S.  W.,  1058-1059. 
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A.  J.  CUndenen  and  Ben  M,  Terrell,  for  defendant  in  error. 

Mr.  Justice  Yx\NTIS  delivered  the  opinion  of  the  court. 

Eddie  Morgan,  the  defendant  in  error,  recovered  a  judgment  in  the 
District  Court  of  Tarrant  County,  Texas,  for  damages  as  compensation 
for  personal  injuries  which  he  received  while  in  the  employ  of  the 
plaintiff  in  error.  Armour  &  Company.  When  injured  he  was  engaged, 
with  three  co-workers,  all  of  whom  were  minors,  in  bradding  the  ears 
on  buckets,  by  means  of  an  iron  bradding  machine,  which  had  a  top 
similar  to  a  table,  and  which  was  fastened  to  the  floor.  The  particular 
work  which  the  defendant  in  error  was  doing  at  the  time  he  was  injured 
was  dropping  bucket  ears  into  a  slot  through  which  they  passed  to  the  I 
place  of  the  machine  where  the  ears  were  bradded  to  the  bucket.  The 
machine  was  operated  by  electricity.  When  young  DriscoU  pressed  a 
pedal  of  the  machine  with  his  foot  this  connected  the  machine  with 
the  power  in  the  building  and  put  it  in  operation.  Young  Morgan  was 
dropping  the  ears  in  the  slot,  and  young  Driscoll  would  work  the  pedal, 
which  caused  the  ears  to  be  bradded  to  the  buckets.  It  was  a  part  of 
the  duty  of  the  defendant  in  error  to  pick  up  from  the  floor  the  ears 
which  had,  by  accident  in  handling  them,  been  dropped  thereon.  At 
the  time  he  was  injured  he  was  engaged  in  picking  up  the  ears  from 
the  floor.  He  testified  that  he  began  doing  this  while  young  Driscoll 
was  not  operating  the  machine,  but  had  left  it  for  the  purpose  of 
securing  a  drink  of  water.  Young  Morgan,  according  to  his  testimony, 
got  off  his  stool,  knelt  on  the  floor,  and  was  picking  up  the  ears  there- 
from with  his  right  hand,  with  his  left  hand  partly  resting  on  the 
top  of  the  machine.  Young  Driscoll  returned  to  the  machine  and  set 
it  in  motion,  at  which  time  the  defendant  in  error^s  left  hand  was 
caught  in  the  bradding  machine  at  the  place  of  bradding,  and  the  in- 
juries complained  of  were  inflicted. 

Several  grounds  of  negligence  were  alleged,  but  the  case  was  sub- 
mitted to  the  jury  upon  the  one  which  alleged  that  the  plaintiff  in  error 
was  guilty  of  negligence  in  failing  to  safeguard  the  cog-wheels  and 
other  macliinery  under  the  bradding  table  where  his  hand  was  caught. 
From  a  verdict  favorable  to  the  defendant  in  error  appeal  was  taken, 
which  was  passed  upon  by  the  Sixth  Court  of  Civil  Appeals,  and  the 
judgment  of  the  District  Court  affirmed.  The  Court  of  Civil  Appeals 
found  that  the  evidence  warranted  the  conclusion  that  the  plaintiff  in 
error  was  guilty  of  negligence  in  failing  to  provide  guards  or  fenders 
to  dangerous  machinery  as  pleaded,  which  negligence  was  the  direct  and 
proximate  cause  of  the  injury  to  the  minor.  A  writ  of  error  was  granted 
by  this  court  on  the  petition  of  the  plaintiff  in  error. 

If  the  injury  complained  of  was  caused  alone  by  the  negligence  of 
young  Driscoll,  as  a  fellow  servant,  the  defendant  in  error  was  not 
entitled  to  recover.  If  it  was  caused  by  the  negligence  of  the  plaintiff 
in  error  alone,  or  by  its  negligence  blended  with  the  negligence  of  the 
fellow  servant,  Driscoll,  the  defendant  in  error  was  entitled  to  recover. 
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The  trial  court  did  not  submit  to  the  jury  any  charge  authorizing  a 
recovery  favorable  to  the  plaintiff  in  error  in  the  event  the  jury  should 
believe  that  the  injuries  inflicted  upon  the  defendant  in  error  were 
caused  alone  by  the  negligence  of  his  fellow  servant,  Driscoll.  The  jury 
was  not  given  an  opportunity  by  the  trial  court  to  find  that  Morgan's 
injuries  were  the  result  alone  of  the  negligence  of  a  fellow  servant. 
The  plaintiff  in  error  requested  that  a  special  charge  prepared  by  it 
be  given  to  the  jury  directing  the  jury  to  find  in  favor  of  the  plaintiff 
in  error  if  Tom  Driscoll  was  the  fellow  servant  of  the  defendant  in 
error,  and  if  the  injuries  complained  of  were  inflicted  by  reason  of 
said  Tom  DriscolPs  negligence.  This  charge  was  refused.  We  think 
it  should  have  been  given,  and  that  it  was  error  to  refuse  it.  It  is  con- 
tended by  counsel  for  the  defendant  in  error  that  the  issue  of  the  neg- 
ligence of  a  fellow  servant  was  not  raised  by  any  evidence  in  the  case, 
and  for  this  reason  there  was  no  error  in  refusing  the  special  charge 
which  was  requested.  We  think  the  issue  was  clearly  raised,  and 
should  have  been  charged  upon.  The  plaintiff  in  error  in  its  answer 
alleged  that  the  accident  was  caused  by  the  acts  of  a  fellow  servant  of 
the  defendant  in  error,  and  that  by  reason  thereof  the  latter  was  pre- 
cluded from  recovering  damages  therefor.  The  term  "acts"  as  used  in 
said  pleading  is,  of  course,  broad  enough  to  include  all  negligent  acts. 
The  defendant  in  error  testified  that  young  Driscoll  started  the  machine 
up  while  he,  the  defendant  in  error,  was  down  on  the  floor,  as  stated, 
picking  up  the  ears,  and  that  the  starting  of  the  machine  jarred  his 
hand  off  the  top  of  the  machine  and  caused  it  to  be  caught  and  injured ; 
and  he  further  stated: 

"The  boy  did  not  give  me  any  warning  that  he  was  going  to  start 
up  the  machine.  I  did  not  see  or  know  that  he  was  about  the  machine, 
or  was  liable  to  start  it  up.'^ 

We  think  this  plainly  presents  the  question  of  the  negligence  of 
Morgan's  fellow  servant.  It  was  a  question  of  fact  for  the  jury  to 
determine  whether  young  Driscoll  was  guilty  of  negligence.  He  had 
stopped  the  machine  and  left  it,  for  the  purpose  of  getting  a  drink  of 
water,  and  after  returning  to  the  machine,  and  observing  the  attitude 
of  the  defendant  in  error  on  the  floor,  with  one  hand  resting  on  the 
machine,  and  without  any  knowledge  that  Driscoll  had  returned,  for 
the  latter  to  start  the  machine  without  warning  the  defendant  in  error 
that  he  was  going  to  do  so,  would  be  sufficient  to  raise  the  question 
whether  or  not  he  was  guilty  of  negligence.  There  being  both  pleading 
and  evidence  upon  the  question  of  the  injury  resulting  from  the  negli- 
gence of  the  fellow  servant  the  issue  should  have  been  submitted  to  the 
jury.  The  personal  negligence  of  the  company  was  the  only  ground 
of  negligence  that  was  submitted  to  the  jury,  but  we  do  not  think  this 
fact  would  deny  the  defendant  the  right  to  have  a  complete  defense 
submitted  for  the  determination  of  the  jury.  The  negligence  of  the 
fellow  servant  standing  alone,  and  not  contributed  to  by  the  negligence 
of  the  company,  would  be  a  complete  defense.     It  is  true  that  if  the 
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injury  to  young  Morgan  was  traceable  to  the  personal  negligence  of 
the  company  in  failing  to  safeguard  the  machinery,  then  the  negligence 
of  a  fellow  servant  would  not  be  a  defense ;  or  if  both  operated  together 
they  would  constitute  no  defense.  Texas  &  P.  By.  Co.  v.  Jones,  133 
S.  W.,  744.  But  the  plaintiflE  in  error  did  not  admit  that  the  injuries 
resulted  from  the  personal  negligence  of  the  company,  or  from  its  neg- 
ligence blended  with  the  negligence  of  a  fellow  servant.  The  plaintiff 
in  error  denied  this,  and  alleged  that  the  injuries  were  caused  by  the 
negligence  of  a  fellow  servant.  If  so,  it  would  be  a  complete  defense. 
There  was  evidence,  as  quoted,  tending  to  prove  it.  There  was  a  special 
charge  requesting  this  defense  to  be  submitted  to  the  jury.  Its  refusal 
amounted  to  a  denial  by  the  trial  court  to  allow  the  jury  to  find  a  ver- 
dict in  its  favor  if  the  jury  should  believe  that  the  injuries  were  caused 
alone  by  the  negligence  of  a  fellow  servant.  We  can  not  approve  a 
judgment  which  may  be  accounted  for  by  the  fact  that  the  plaintiff 
in  error  was  denied  one  of  its  defenses  at  the  trial.  It  is  no  answer 
to  say  that  the  jury  found  that  the  injuries  resulted  from  the  personal 
negligence  of  the  company  in  failing  to  safeguard  the  machinery,  for 
they  might  not  have  so  found,  if  they  had  been  allowed  to  find  other- 
wise in  the  event  they  should  believe  the  injuries  were  caused  by  the 
act  of  a  fellow  servant. 

We  have  examined  each  of  the  other  questions  presented  in  the  sev- 
eral assignments  contained  in  the  petition  for  writ  of  error,  and  we 
are  of  the  opinion  that  they  do  not  present  reversible  error. 

For  the  error  indicated  herein  the  judgments  of  the  Court  of  Civil 
Appeals  and  the  District  Court  should  be  reversed  and  the  cause  should 
be  remanded  to  the  District  Court  for  another  trial.     It  is  so  ordered. 

Reversed  <md  remo/nded. 


DooD  BosTic^  Eelatoe,  v.  County  Judge  of  Eookwall  County. 

Motion  No.  3970.    Decided  May  30,  1917. 

Supreme  Court — Jurisdiction — Mandamus — County  Judge. 

The  Supreme  Court  has  no  original  jurisdiction  to  issue  the  writ  of  man- 
damus against  a  county  judge.  He  is  not  embraced  in  the  classes  of  judges 
enumerated  in  the  statute  (Rev.  Stats.,  art.  1526)  against  whom  its  writ  may 
so  iaOBue;  neither  is  he  an  "officer  of  the  State  Government"  in  the  sense  in 
which  the  term  is  there  used  (Travis  County  v.  Jourdan,  ^1  Texas,  217). 

Motion  by  relator  Bostic  for  leave  to  file  petition  for  writ  of  man- 
damus against  the  county  judge  of  Rockwall  County.  Similar  applica- 
tions to  file  petitions  by  Jesse  Bostic  and  by  Frank  Bostic  fell  within 
the  ruling  here  made,  and  were  denied. 

II.  M,  Wade,  for  relator. 

Mb.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 
This  case  and  two  companion  cases  are  before  us  on  motions  for  leave 
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to  file  petitions  for  mandamus  against  the  county  judge  of  Rockwall 
County  so  as  to  require  him  to  accept  pleas  of  guilty  offered  by  the 
relators,  and  assess  the  proper  fine,  in  certain  misdemeanor  prosecu- 
tions pending  against  them  in  the  County  Court  of  that  county. 

This  court  has  original  jurisdiction  in  proper  eases  to  issue  a  man- 
damus against  ^^any  district  judge,  or  Court  of  Civil  Appeals  or  judge 
of  a  Court  of  Civil  Appeals,  or  ofBjcer  of  the  State  government,  except 
the  Governor."  Art.  1526,  Sayljes'  Civil  Statutes.  The  enimieration  in  the 
statute  of  district  judges  and  the  judges  of  Courts  of  Civil  Appeals  as  the 
classes  of  judicial  oflRcers  against  whom  this  court  may  issue  the  writ 
of  mandamus  in  the  exercise  of  original  jurisdiction,  excludes  any  power 
in  the  court  to  so  award  the  writ  against  a  county  judge,  unless  he  may 
be  regarded  as  an  "officer  of  the  State  government."  He  is  not  such  an 
officer  in  the  sense  in  which  that  term  is  used  in  the  statute.  Travis 
County  V.  Jourdan,  91  Texas,  217,  42  S.  W.,  543. 

We  have  no  jurisdiction  of  the  proceeding,  and  the  motion  is  accord- 
ingly denied. 


Magnolia  Warehouse  &  Storage  Company  v.  Davis  &  Blackwell. 

No.  2621.     Decided  May  30,  1917. 

1. — Contract  in  Writing — ^Pftrol  Evidence. 

The  general  rule  that  parol  evidence  can  not  be  received  to  contradict,  vary, 
or  add  to  the  terms  of  a  written  contract,  is  subject  to  this  well  settled  excep- 
tion: If  the  instrument  itself  shows  to  be  ambiguous  or  incomplete,  parol  evi- 
dence is  admisjBible  to  show  what  the  real  contract  was,  to  the  extent  necessary 
to  remove  the  ambiguity  and  to  make  complete  the  terms  which  the  written  con- 
tract shows  to  be  incomplete.     (Pp.  424.) 

2. — Same — Case  Stated. 

A  written  contract  provided  for  excavation  and  removal  of  earth  to  prepare 
site  for  building.  The  contractors  were  to  "furnish  the  tools,  appliances  and 
labor  necessary  to  excavate  the  earth  .  .  .  and  transport  the  same  to  points 
that  have  been  indicated."  Another  section  of  the  instrument  named  the  price 
per  cubic  yard  "excavated  and  hauled  into  such  place  as  may  be  designated  by 
the  owner,"  and  that  for  each  cubic  yard  "excavated  and  loaded  on  cars."  An- 
other section  provided:  "Mo  payment  for  overhaul  will  be  allowed.  The  con- 
tractor has  examined  the  plans  and  the  site  of  the  woric  and  understands  the 
distance  to  which  the  earth  will  have  to  be  hauled."  Held  (Mr.  Chief  Justice 
Phillips  dissenting)  that  the  terms  of  the  written  contract  being  on  its  face 
incomplete,  and  to  some  extent  contradictory,  parol  evidence  was  properly  ad- 
mitted to  show: 

1.  That  the  points  to  which  the  earth  was  to  be  hauled  and  at  which  it 
was  to  be  delivered  by  the  contractor  were  a  gully  near  the  site,  and  cars  to 
be  furnished  by  the  owner  on    the  railway  track.     (Pp.  424,  426.) 

2.  That  the  "tools  and  appliances"  to  be  furnished  by  the  contractors  did 
not  include  cars;  and  that  these  were  to  be  cars  furnished  by  the  owner, — con- 
stituting the  place  where  the  contractors  undertook  to  deliver  the  earth  loaded 
on  them.     (P.  426.) 

3.  That  the  hauling  to  and  loading  on  the  cars  was  all  that  was  meant 
by  the  term  "transport"  as  used  in  the  contract,  such  cars  being  the  designated 
and  understood  place  of  delivery.     (P.  426.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Eighth  District,  in  an 
appeal  from  Harris  County. 

Davis  &  Blackwell  sued  the  warehouse  and  storage  company  and  re- 
covered judgment.  The  company  appealed,  and  on  affirmance  (153 
S.  W.,  670)  obtained  writ  of  error. 

John  Charles  Harris  (Harris  &  Harris,  of  counsel),  for  plaintifE  in 
error. — No  written  contract  can  be  added  to,  altered,  varied,  changed  or 
contradicted  by  parol  testimony.  Horan  v.  Long,  11  Texas,  232;  Castro 
V.  lilies,  13  Texas,  231;  Eockmore  v.  Davenport,  14  Texas,  604;  Reid 
V.  Allen,  18  Texas,  248;  Hunt  v.  White,  24  Texas,  650;  Self  v.  King, 
28  Texas,  553;  Smith  v.  Garrett,  29  Texas,  53;  Wright  v.  Hays,  34 
Texas,  253;  Burleson  v.  Grant,  36  Texas,  61;  Gonzales  College  v. 
McHugh,  39  Texas,  348;  Adams  v.  Hicks,  41  Texas,  243;  Donley  v. 
Bush,  44  Texas,  7:  Bigham  v.  Talbot,  51  Texas,  452;  Belcher  v.  Mul- 
hall,  57  Texas,  19;  Boundtree  v.  Gilroy,  57  Texas,  180;  Yetter  v. 
Hudson,  57  Texas,  610. 

Lewis,  Boyd  &  Norton  and  John  B.  Warren,  for  defendants  in  error. — 
The  contract  sued  upon  was  partly  written  and  partly  Verbal  and  the 
testimony  objected  to  had  reference  only  to  such  part  of  the  contract 
as  was  verbal  and  did  not  alter,  vary  or  contradict  the  written  contract. 
Thomas  v.  Hammond,  47  Texas,  52 ;  Kirk  v.  Brazos  Co.,  73  Texas,  57 ; 
McLean  v.  Ellis,  79  Texas,  398;  Railway  Co.  v.  Jones,  82  Texas,  161; 
Herring  v.  Mason,  17  Texas  Civ.  App.,  576;  Jones  on  Evidence  (2d  ed.), 
sees.  439,  440,  441,  442. 

Mr.  Justice  YANTIS  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  to  recover  damages  for  the  breach  of  an  exist- 
ing contract  between  Davis  &  Blackwell,  as  partners,  who  were  plain- 
tiffs in  the  District  Court,  and  the  Magnolia  Warehouse  &  Storage  Com- 
pany, a  corporation,  which  was  defendant  in  the  District  Court.  The 
contract  required  Davis  &  Blackwell  to  excavate  and  move  about  20,000 
cubic  yards  of  earth  from  a  certain  lot  situated  near  Harrisburg,  about 
four  miles  south  of  the  City  of  Houston,  upon  which  lot  the  plaintiff  in 
error,  the  Magnolia  Warehouse  &  Storage  Company,  desired  to  erect 
a  warehouse.  Davis  &  Blackwell,  who  are  defendants  in  error  here, 
sought  to  recover  damages  for  the  refusal  of  the  plaintiff  in  error  to 
permit  them,  in  accordance  with  said  contract,  to  do  the  excavating 
provided  for  therein,  which  refusal  is  alleged  to  have  resulted  to  them 
in  the  loss  of  large  profits  under  said  contract.  There  was  a  jury  trial. 
The  verdict  was  favorable  to  Davis  &  Blackwell,  the  defendants  in  error. 
Appeal  was  taken  by  the  plaintiff  in  error  from  said  judgment.  The 
case  on  such  appeal  was  decided  by  the  Court  of  Civil  Appeals  for  the 
Eighth  District,  which  court  affirmed  the  judgment  of  the  District 
Court.  A  writ  of  error  was  granted  by  this  court  on  the  petition  of 
the  Magnolia  Warehouse  '&  Storage  Company,  plaintiff  in  error. 
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The  original  petition  of  the  defendants  in  error  alleged  the  terms 
of  the  contract,  but  did  not  allege  the  contract  to  be  in  writing.  The 
plaintiff  in  error,  in  its  answer,  alleged  that  the  contract  was  in  writing, 
and  that  the  defendants  in  error  were  bound  by  the  written  contract, 
which  was  quoted  in  said  answer.  By  supplemental  petition  the  defend- 
ants in  error  admitted  the  written  contract,  but  alleged  that  it  showed 
on  its  face  that  other  agreements  had  been  made  by  the  parties  to  it, 
which  were  not  incorporated  therein,  and  to  which  the  said  written 
contract  specifically  referred ;  that  the  real  argeement  between  the  par- 
ties was  partly  in  writing  and  partly  verbal;  that  the  plans  and  speci- 
fications mentioned  in  said  contract  were  verbal  specifications,  and  that 
article  8  of  said  written  contract  showed  that  the  parties  were  contract- 
ing with  reference  to  the  removal  of  the  earth  from  the  place  of  excava- 
tion to  points  that  had  been  agreed  upon  between  them  verbally,  and 
that  the  contract  showed  upon  its  face  that  the  parties  had  agreed  upon 
a  distance  to  which  the  dirt  would  have  to  be  hauled,  but  said  contract 
did  not  set  forth  the  place  or  the  distance  to  which  the  earth  should 
be  hauled  by  the  defendants  in  error,  on  all  of  which  questions  the 
defendants  in  error  were  entitled  to  make  proof  of  said  agreements  by 
parol  testimony.  The  defendants  in  error  also  alleged  that  prior  to 
the  execution  of  said  contract,  and  at  the  time  the  plaintiff  in  error 
was  asking  for  bids  upon  the  work  contemplated,  the  latter  designated 
as  one  point  at  which  to  deliver  the  dirt,  a  certain  gully  near  the  said 
lot;  and  designated  cars  as  another  point  of  delivery,  to  be  placed  by 
it  on  the  railroad  track  nearest  to  their  lot  upon  which  the  remainder 
of  said  dirt  was  to  be  loaded;  that  the  points  to  which  the  said  earth 
was  to  be  removed  had  been  indicated  and  designated  by  the  plaintiff 
in  error  as  being  on  the  cars  and  in  the  gully  mentioned. 

The  trial  court  permitted  the  defendants  in  error  to  prove  by  parol 
testimony,  over  the  objection  of  the  plaintiff  in  error,  that  the  points 
which  were  designated  to  which  the  excavated  earth  was  to  be  removed 
was  a  gully  adjacent  to  the  lot,  and  on  cars  adjacent  to  the  lot,  which 
were  to  be  furnished  by  the  plaintiff^in  error.  Objection  was  made  to 
the  introduction  of  this  evidence,  on  the  ground  that  it  tended  to  vary, 
contradict,  alter,  add  to,  change  and  explain  away  the  terms  of  said 
written  contract  by  oral  testimony,  and  that  there  was  no  allegation 
in  the  defendants  in  error's  petition  of  any  accident,  fraud  or  mutual 
mistake  in  making  said  written  contract;  for  which  reasons  it  was 
and  is  claimed  that  the  evidence  was  inadmissible,  and  should  have  been 
excluded  by  the  trial  court. 

The  general  rule  is  that  parol  testimony  can  not  be  received  to  con- 
tradict, vary,  add  to  or  subtract  from  the  terms  of  a  valid  written  con- 
tract. But  one  of  the  exceptions  to  the  general  rule  is,  that  if  the 
written  instrument  itself  shows  to  be  either  ambiguous  or  incomplete 
parol  testimony  is  admissible  to  show  what  the  real  contract  was  to  the 
extent  necessary  to  remove  the  ambiguity,  and  to  make  the  contract 
complete  in  its  terms  which  show  to  be  incomplete.    The  exception  to 
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the  general  rule  is  as  well  settled  as  is  the  rule  itself.  Jones,  Commen- 
taries on  Evidence,  sec.  434. 

We  think  the  evidence  objected  to  was  admissible.  Section  8  of  the 
contract  provides  that  Davis  &  Blackwell  agree  to  "furnish  the  tools, 
appliances  and  labor  necessary  to  excavate  the  earth  .  .  .  and 
transport  the  same  to  points  that  have  been  indicated.^^  This  clearly 
indicates  that  the  parties  had  agreed  upon  the  points  to  which  the  earth 
should  be  carried.  But  such  points  are  not  named  in  the  written 
contract.  In  this  respect  the  contract  is  incomplete,  and  parol 
testimony  was  admissible  to  locate  these  points  which  had  been  agreed 
upon  as  indicated.  Again,  while  section  8  states  that  the  points  to 
which  the  earth  is  to  be  carried  have  been  indicated,  section  23  contra- 
dicts this  statement  by  providing  that  the  earth  shall  be  hauled  into 
such  place  as  may  be  designated  by  the  owner,  which  was  the  plaintifE 
in  error.  Section  8  is  silent  as  to  the  location  of  the  points  for  deliver- 
ing the  dirt,  but  states  that  the  points  ^^ave  been  indicated,"  while 
section  23  leaves  it  to  the  owner  to  designate  subsequent  to  the  execu- 
tion of  the  contract  the  location  of  said  points.  Section  20  states  that 
*'the  contractor  has  examined  the  plans  and  the  site  of  the  work  and 
understands  the  distance  to  which  the  earth  will  have  to  be  hauled." 
But  it  fails  to  state  the  distance  it  is  to  be  hauled,  or  the  points  to 
which  it  is  to  be  hauled.  This  section  also  provides  that  there  should 
be  no  payment  for  overhaul,  which  again  indicates  that  the  parties  had 
agreed  upon  the  distance  the  dirt  should  be  hauled,  and  the  points  of 
delivery.  This  again  shows  the  written  contract  to  be  incomplete  in 
that  it  fails  to  provide  for  the  length  of  the  haul,  or  the  points  of 
delivery.     Said  sections  8,  23  and  20,  referred  to,  are  as  follows: 

"Art.  8.  The  contractor  agrees  to  furnish  the  tools,  appliances  and 
labor  necessary  to  excavate  the  earth  on  the  west  side  of  the  property 
where  it  is  proposed  to  build  a  warehouse  and  transport  the  same  to 
points  that  have  been  indicated.  It  being  the  purpose  to  grade  the 
property  to  .  a  uniform  and  true  plane.  The  total  number  of  cubic 
yards  to  be  moved  is  estimated  at  twenty  thousand." 

"Art.  23.  In  consideration  of  the  completion  of  the  work  embraced 
in  these  plans  and  specifications,  and  in  conformity  with  the  conditions 
herein,  the  Magnolia  Warehouse  &  Storage  Company  agrees  to  pay  to 
the  contractor  22^  cents  per  cubic  yard  for  each  cubic  yard  excavated 
and  hauled  into  such  place  as  may  be  designated  by  the  owner,  and 
22^  cents  per  cubic  yard  for  each  cubic  yard  excavated  and  loaded 
on  cars." 

"Art.  20.  The  grading  work  shall  be  paid  for  by  the  cubic  yard 
excavation  measurement  only.  N"o  payment  for  overhaul  will  be  al- 
lowed. The  contractor  has  examined  the  plans  and  the  site  of  the 
work  and  understands  the  distance  to  which  the  earth  will  have  to  be 
hauled." 

The  written  contract  in  fact  made  and  agreed  upon  shows  upon  its 
face  to  be  incomplete,  and  some  of  its  terms  are  contradictory,  as  stated. 


Digitized  by  VjOOQIC 


426  Texas  Supreme  Court  Beports,  Vol.  108.  [May, 

and  we  think  there  was  no  error  in  allowing  parol  testimony  to  be 
introduced  on  these  points. 

We  are  also  of  opinion  that  it  was  proper  to  allow  parol  testimony 
to  establish  what  the  real  contract  was  as  to  which  party  to  it  was  to 
furnish  the  cars  mentioned  in  section  23.  It  is  there  provided  that 
the  plaintiff  in  error  would  pay  to  the  defendants  in  error  22^  cents 
per  cubic  yard  "for  each  cubic  yard  excavated  and  hauled  into  such 
place  as  may  be  designated  by  the  owner,  and  22^  cents  per  cubic  yard 
for  each  cubic  yard  excavated  and  loaded  on  cars.**  From  this  it  plainly 
appears  that  it  had  been  agreed  that  one  of  the  narties  to  the  suit 
should  furnish  the  cars  upon  which  a  portion  of  ttie  dirt  should  be 
loaded.  But  the  written  contract  fails  to  state  which  party  to  it  was 
to  furnish  the  cars.  This  showed  the  contract  to  be  incomplete  also 
in  this  respect,  and  rendered  admissible  the  Evidence  which  was  intro- 
duced to  the  effect  that  the  plaintiff  in  error  agreed  to  furnish  the  cars. 

The  defendants  in  error  had  agreed  in  section  8  to  furnish  the  tools, 
appliances  and  labor  necessary  to  excavate  the  earth  and  to  transport 
the  same  to  the  points  that  had  been  indicated.  But  we  do  not  think 
the  term  "tools  and  appliances'*  necessarily  included  the  cars  that  were 
to  be  loaded.  And  especially  is  this  true  if  the  cars  were  but  points 
which  had  been  agreed  upon  on  which  to  place  the  dirt  that  was  to 
be  excavated.  And  since  section  8  plainly  shows  that  the  points  to 
which  the  earth  should  be  transported  had  been  agreed  upon  then,  it 
was  permissible  to  supplement  the  written  contract  by  parol  testimony 
to  determine  what  points  were  to  receive  the  dirt,  and  it  is  beyond 
our  power  to  declare  that  the  cars  could  not  have  been  agreed  upon 
between  the  parties  as  points  of  delivery.  We  do  not  think  the  word 
"transport^*  as  used  in  section  8  excludes  the  cars  as  points  of  delivery. 
We  think  this  word  is  to  be  used  according  to  its  ordinary  signification, 
in  which  sense  it  means  to  convey  from  one  point  to  another  without 
reference  to  the  distance  between  the  points.  If  the  word  were  used 
in  a  technicaj  sense,  as  applied  to  the  special  calling  of  conducting  a 
railroad  business,  it  might  have  an  enlarged  meaning.  But  we  think 
the  contract  upon  its  face  shows  that  the  word  "transport^*  was  not 
used  in  a  technical  sense,  but  in  its  ordinary  sense,  for  it  will  be 
observed  that  in  section  23,  and  again  in  section  20,  the  word  "hauled'* 
is  used  instead  of  the  word  "transport,**  which  is  used  in  section  8; 
and  again  in  the  latter  portion  of  section  23  it  is  provided  that  the 
plaintiff  in  error  will  pay  to  Davis  &  Blackwell  22^  cents  per  cubic  yard 
for  the  dirt  hauled  into  such  place  as  may  be  designated  by  the  owner, 
and  22^  cents  per  cubic  yard  for  each  cubic  yard  excavated  and  loaded 
on  cars.  This  strongly  implies  that  there  was  to  be  no  transportation 
of  the  dirt  by  the  defendants  in  error  except  to  load  it  on  the  cars.  So 
we  think  that  by  the  use  of  the  words  and  terms  employed  in  the  writ- 
ten contract  the  intention  of  the  parties  to  it  was  to  use  the  word 
"transport"  in  its  ordinar}^  meaning,  and  not  in  a  technical  sense. 

We  conclude  that  there  was  no  error  in  permitting  the  defendants  in 
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error  to  introduce  parol  evidence  upon  the  points  indicated,  in  order 
to  remove. ambiguity  from  the  written  contract,  and  in  order  to  make 
complete  the  terms  of  the  contract  which  were  incomplete  as  written. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District 
Court  should  be  aflBrmed,  and  it  is  so  ordered. 

Afp/rmed, 

(Mr.  Chief  Justice  Phillips  dissents.) 


JULY,  1917 


Western  Union  Telegraph  Company  v.  T.  C.  Bailey. 

Application  No.  9792.    Motion  No.  '3867.    Decided  July  2,  1917. 

1. — ^Interstate  Commerce — State  Begrulation. 

In  the  absence  of  regulation  by  Congress,  a  State  may  prescribe  its  own 
laws  on  subjects  of  interstate  oommerce,  provided  they  do  not  constitute  a  direct 
burden  thereon.     (P.  430.) 

2. — Telegnraph — ^Place  of  Contract. 

While  the  measure  of  damages  recoverable  for  breach  of  a  contract  to  de- 
liver an  interstate  message  would  be  governed  by  the  law  of  the  place  of  the 
contract,  this  would  be  presumed  to  be  similar  to  that  of  the  place  of  performance 
and  of    the  forum,  in  the  absence  of  proof  to  the  contrary.     (JP.  430. ) 

3. — Interstate  Commerce — State  Law. 

The  enforcement  in  a  State  of  the  rule  of  law  there  prevailing  which  per- 
mits recovery  for  distress  of  mind  by  reason  of  negligence  in  that  State  in  de- 
livery of  an  interstate  telegram,  does  not  constitute  a  direct  burden  upon  inter- 
state commerce.     (Pp.  430,  431.) 

4. — ^Telegraph — Contract  Limiting  Becovery. 

A  stipulation  on  the  back  of  a  telegraph  message  limiting  to  a  stated  sum 
tne  damages  recoverable  for  the  carrier's  negligence  in  transmission  and  delivery 
betweeen  Tennessee  and  Texas,  was  void  under  the  laws  of  both  those  States. 
(P.  431.) 

5. — ^Telegnraph-;-Interstate  Commerce — ^Federal  Begulation. 

The  rules  of  a  State  governing  damages  recoverable  for  negligence  there  in 
the  delivery  of  a  telegraph  message  from  another  State  are  superseded  by  a  Fed- 
eral statute  on  the  subject  only  when  they  present  an  absolute  conflict  with  such 
statute,  or  when  a  purpose  on  the  part  of  Congress  to  legislate  on  the  particular 
subject  is  clearly  revealed.     (^.431.) 

6. — Same — ^Interstate  Commerce  Law. 

The  amendment  to  the  Interstate  Commerce  Law  by  the  Act  of  Congress  of 
June  18,  1910,  (Supp.,  1912;  Fed.  Stats.,  Ann.,  112)  requiring  charges  of  tel- 
egraph companies  to  be  just  and  reasonable,  permitting  them. to  classify  mes- 
sages and  to  charge  different  rates  therefor,  and  giving  the  Interstate  Commerce 
Commission  power  to  determine  and  regulate  the  reasonableness  of  their  charges, 
does  not  mention  or  deal  with  the  liability  of  such  companies  for  negligence. 
It  does  not  supersede  State  laws  on  that  subject,  nor  give  the  companies  power 
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to  make  regulations  limiting  their  liability  for  negligence  and  having  the  effect 
of  law  until  declared  unreasonable  by  the  CommiSBion.     (Pp.  431,  432.) 

7. — Same. 

It  is  not,  it  seems,  the  function  of  the  Interstate  Commerce  Commission  to 
promulgate  rules  of  law  on  the  subject  of  negligence  by  telegraph  companies. 
That  is  the  province  of  Congress.     (P.  433.) 

8. — Same — Contract — Liability  for  Negligence. 

In  contracts  by  interstate  carriers  of  goods  controlled  by  the  Interstate  Com- 
merce Law  it  is  not  permitted  to  the  carrier  to  contract  against  liability  for 
its  negligence.  And  power  to  limit  the  damages  recoverable  rests  on  its  giving 
the  shipper  choice  of  rates  based  on  the  extent  of  the  liability  assumed.  Evi- 
dence here  considered  is  held  not  to  show  any  lower  rate  charged  by  reason  of 
attempted  limitation  of  damages  recoverable.     (P.  433.) 

9. — Same— Statutory  Constmction. 

The  fact  that  the  Interstate  Commerce  Law  prohibits  contracts  by  carriers  of 
property  exempting  them  from  liability  for  negligence,  while  no  such  regulation 
is  made  as  to  telegrapk  companies,  is  held  to  confirm  the  conclusion  that,  as  to 
the  latter,  no  legislation  on  the  subject  of  their  negligence  was  intended. 
(P.  433.) 

Motion  for  rehearing  of  application  for  writ  of  error  to  the  Court 
of  Civil  Appeals  for  the  Sixth  District,  in  an  appeal  from  Bowie  County. 

Bailey  sued  the  telegraph  company  and  recovered.  The  company,  ap- 
pealing, on  aflBrmance  of  the  judgment  applied  for  writ  of  error.  This 
opinion  was  pronounced  on  applicant's  motion  for  a  rehearing  on  its 
application,  which  had  been  refused. 

Chas.  8.  Todd  {Albert  T.  Benedict  and  Oeorge  H,  Fearons,  of  coun- 
sel), for  applicant. — Telegraphic  communication  between  points  in  dif- 
ferent States  is  interstate  commerce.  Pensacola  Tel.  Co.  v.  W.  TJ.  Tel. 
Co.,  96  U.  S.,  1,  24  L.  Ed.,  708;  W.  U.  Tel.  Co.  v.  Texas,  105  U.  S., 
400,  26  L.  Ed.,  1067 ;  W.  U.  Tel.  Co.  v.  Pendleton,  122  U.  S.,  347, 
30  L.  Ed.,  1187;  W.  U.  Tel.  Co.  v.  Alabama,  132  U.  S.,  473. 

A  State  statute  authorizing  recovery  of  damages  for  mental  anguish 
alone  imposes  a  burden  on  commerce  and  is  void  as  to  interstate  mes- 
sages. W.  U.  Tel.  Co.  V.  Brown,  234  U.  S.,  542,  58  L.  Ed.,  1457; 
W.  U.  Tel.  Co.  V.  Compton  (Ark.),  169  S.  W.,  946;  W.  U.  Tel  Co.  v. 
Johnson  (Ark.),  171  S.  W.,  859;  W.  U.  Tel.  Co.  v.  Simpson  (Ark.), 
174  S.  W.,  232;  W.  U.  Tel.  Co.  v.  Holden  (Ark.),  174  S.  W.,  532. 

A  fortiori,  a  mere  rule  of  decision,  based  on  a  construction  of  the 
common  law  different  from  and  contrary  to  that  of  the  Federal  courts, 
permitting  such  recovery  and  imposing  such  burden  on  conmierce,  is 
equally  void  as  to  interstate  commerce.  All  the  Federal  courts  hold 
that  mental  anguish  alone  can  constitute  no  cause  of  action  for  dam- 
ages. W.  U.  Tel.  Co.  V.  Brown,  234  U.  S.,  534;  W.  U.  Tel.  Co.  v. 
Wood,  57  Fed.,  471;  Alexander  v.  W.  TJ.  Tel.  Co.,  126  Fed.,  445; 
W.  U.  Tel.  Co.  V.  Skean,  126  Fed.,  295,  62  C.  C.  A.,  281;  StanseU  v. 
W.  U.  Tel.  Co.,  107  Fed.,  668;  Gahan  v.  W.  U.  Tel.  Co.,  59  Fed.,  443; 
Kester  v.  W.  U.  Tel.  Co.,  55  Fed.,  603;  Tyler  v.  W.  TT.  Tel.  Co.,  54 
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Fed.,  634;  Crawford  v.  W.  TJ.  Tel.  Co.,  47  Fed.,  544;  Chase  v.  W.  U. 
Tel.  Co.,  44  Fed.,  554;  W.  U.  Tel.  Co.  v.  Bilisoly,  82  S.  E.,  91;  2  Joyce 
Elee.  L.,  sec.  828,  note  61,  p.  1315. 

The  Congress  of  the  United  States  has  entered  and  completely  covered 
the  field  of  regulation  of  interstate  communication  by  telegraph,  includ- 
ing contracts  for  such  interstate  communication.  Interstate  Commerce 
Act  as  amended  in  1906,  and  especially  by  Act  of  June  18,  1910; 
3  Fed.  Stat.  Ann.,  pp.  808  et  seq. ;  10  Fed.  Stat.  Ann.,  pp.  170  et  seq. ; 
Fed.  Stat.  Ann.  1  Supp.  (1912),  pp.  Ill  et  seq. 

Congress  having  entered  and  covered  this  field,  the  laws  of  the  United 
States  and  decisions  of  the  Federal  courts  control  exclusively  and  abso- 
lutely, regardless  of  State  statutes  or  judicial  decisions.  Manchester  v. 
Massachusetts,  139  U.  S.,  262;  Teias  &  P.  Ey.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.,  436;  Southern  Ry.  Co.  v.  Reid,  222  U.  S.,  424; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hardwick  El.  Co.,  226  U.  S.,  426; 
New  York  C.  Ry.  Co.  v.  Hudson  Co.,  227  U.  S.,  248;  St.  Louis,  I  M. 
&  S.  Ry.  Co.  V.  Edwards,  227  U.  S.,  265;  W.  U.  Tel.  Co.  v.  Bilisoly, 
82  S.  E.,  91 ;  W.  U.  Tel.  Co.  v.  Dant,  42  Ct.  App.  D.  C,  398 ;  W.  U.  Tel. 
Co.  V.  Hawkins,  73  So.  973;  W.  U.  Tel.  Co.  v.  Bank  of  Spencer,  156 
Pac,  1175;  Durre  v.  W.  U.  Tel.  Co.,  161  N.  W.,  756;  Meadows  v. 
Postal  Tel.  Cable  Co.  (N.  C),  not  yet  reported;  W.  U.  Tel.  Co.  v. 
Schade  (Tenn.),  not  yet  reported;  Cultra  v.  W.  U.  Tel.  Co.,  by  Inter- 
state Com.  Com.,  not  yet  reported. 

It  is  now  well  settled  by  the  Federal  decisions  that  in  interstate  com- 
merce this  identical  contract  is  reasonable  and  valid.  Adams  Exp.  Co. 
V.  Croninger,  226  U.  S.,  491 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Harriman, 
227  U.  S.,  657;  Wells-Fargo  Exp.  Co.  v.  Neiman-Marcus  Co.,  227  U.  S., 
469;  K.  C.  S.  Ry.  Co.  v.  Carl,  227  U.  S.,  630;  Pacific  Exp.  Co.  v.  Ross, 
154  S.  W.,  144;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hailey,  156  S.  W.,  1119; 
Boston  &  M.  R.  Co.  v.  Hooker,  233  U.  S.,  97 ;  G.  N.  Ry.  Co.  v.  O'Connor, 
232  U.  S.,  508;  Pac.  Exp.  Co.  v.  Krower,  163  S.  W.,  19;  Strauss  G.  L. 
Co.  V.  W.  U.  Tel.  Co.,  —  Pa.  St.,  — ;  W.  U.  Tel.  Co.  v.  Wisner,  —  Ohio 
App.,  — ;  W.  U.  Tel.  Co.  v.  Bilisoly,  32  S.  E.,  91;  Garrner  v.  W.  U.  Tel. 
Co.,  231  Fed.,  405. 

J,  P.  Mdhaffey  was  counsel  for  appellee  Bailey  in  Court  of  Civil 
Appeals. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  material  question  presented  by  the  case  is,  in  substance,  whether 
the  legislation  of  Congress,  subjecting  telegraph  companies  engaged  in 
interstate  business  to  the  Interstate  Commerce  Act  for  certain  purposes, 
has  the  effect  of  superseding  all  State  laws  as  to  the  damages  recover- 
able for  a  negligent  failure  to  deliver  an  interstate  message,  and  as  to 
the  right  of  such  a  company  to  stipulate  for  exemption  of  liability 
for  its  own  negligence.  We  reviewed  the  question  fully  upon  the  orig- 
inal presentation  of  the  petition  for  writ  of  error,  and  have  again  con- 
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sidered  it  in  res-ponse  to  an  urgent  motion  for  rehearing,  in  support  of 
which  a  great  many  authorities  have  been  cited. 

The  message  in  the  case  was  one  sent  from  a  point  in  Tennessee  to  a 
point  in  Texas.  It  was  addressed  to  the  plaintiff  and  advised  him  of 
the  serious  illness  of  a  brother  who  died  the  day  following.  Because  of 
the  negligence  of  the  company  occurring  in  Texas,  it  was  never  de- 
livered to  the  plaintiff,  who  did  not  learn  of  his  brother^s  illness  and 
death  until  his  receipt  of  a  letter  some  days  after  his  burial.  Upon 
the  trial,  damages  were  awarded  the  plaintiff  for  the  mental  distress 
suffered  by  him  in  consequence  of  the  negligent  failure  to  deliver  the 
message,  in  accordance  with  the  established  rule  in  this  State  upon 
that  subject.  The  judgment  was  afl5rmed  by  the  Court  of  Civil  Appeals 
for  the  Sixth  District.  184  S.  W.,  519.  The  opinion  of  that  court 
up(3n  a  former  appeal,  where  the  question  involved  was  discussed  in 
an  elaborate  and  able  opinion  by  Mr.  Justice  Hodges,  is  to  be  found 
in  171  S.  W.,  839.  On  the  back  of  the  telegraph  blank  used  for  tran- 
scribing the  message  at  the  sending  oflSce  was  a  stipulation  to  the  effect 
that  the  company  should  in  no  event  be  liable  for  any  damages  for  the 
non-delivery  of  the  message,  whether  caused  by  the  negligence  of  its 
servants  or  otherwise,  beyond  the  sum  of  fifty  dollars,  at  which  amount, 
it  was  stated,  the  message  was  valued,  in  the  absence  of  a  statement 
thereon  of  a  greater  value  when  offered  for  transmission  and  the  pay- 
ment of,  or  an  agreement  to  pay,  an  additional  sum,  based  on  such  value, 
equal  to  one-tenth  of  one  per  cent  thereof. 

In  the  absence  of  legislation  by  Congress  the  right  of  a  State  to  pre- 
scribe its  own  rules  in  respect  to  particular  subjects  of  interstate  com- 
naerce,  which  do  not  constitute  a  direct  burden  upon  such  commerce,  is 
undoubted.  Missouri,  K.  &  T.  By.  Co.  v.  Harris,  234  U.  S.,  412;  W.  U. 
Tel.  Co.  V.  Commercial  Milling  Co.,  218  U.  S.,  406.  While  the  measure 
of  the  damages  recoverable  for  the  breach  of  the  contract  for  the  non- 
delivery of  the  message  in  this  case  would  be  governed  by  the  law  of 
Tennessee,  the  place  of  the  making  of  the  contract,  no  evidence  was 
adduced  as  to  the  law  of  that  State  upon  the  subject.  It  is  therefore 
presumed  to  be  similar  to  the  law  of  this  State.  The  correctness  of 
the  rule  which  in  this  State  permits  the  recovery  of  damages  for  mental 
distress,  and  which  allows  such  damages  even  in  the  instance  of  an 
interstate  message  where  the  negligence  occurs  in  this  State  and  such 
damages  are  recoverable  under  the  law  of  the  State  from  which  the 
message  is  sent,  furnishes  no  test  of  this  immediate  question.  The  real 
test  of  it  is :  Does  the  enforcement  of  such  a  rule  constitute  a  direct 
burden  upon  interstate  commerce?  It  can  not  be  said  to  impose  any 
such  burden.  It  is  no  more  of  a  burden  upon  such  commerce  than  is 
a  penalty  prescribed  by  a  State  for  misconduct  of  an  interstate  carrier 
occurring  within  its  borders,  the  lawfulness  of  which,  in  the  absence 
of  legislation  by  Congress  upon  the  particular  subject,  has  in  different 
instances  been  repeatedly  affirmed  by  the  Supreme  Court  of  the  United 
States.     Western  U.  Tel.  Co.  v.  James,  162  U.   S.,  650;  New  York, 
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N.  H.  &  H.  Ey.  Co.  v.  New  York,  165  U.  S.,  628;  Gladson  v.  Minnesota, 
166  U.  S.,  427;  Pennsylvania  E.  Co.  v.  Hughes,  191  U.  S.,  477. 

The  stipulation  upon  the  back  of  the  message,  amounting  in  its  effect 
to  an  attempt  to  exempt  the  company  from  the  consequences  of  its  own 
negligence,  was  void  under  the  law  both  of  this  State  and  the  State  of 
Tennessee.  Western  TJ.  Tel.  Co.  v.  Neill,  57  Texas,  283;  Louisville  & 
N.  Ey.  Co.  V.  Smith  (Tenn.),  134  S.  W.,  866. 

The  legislation  of  Congress  referred  to  is  the  amendment  of  June  18, 
1910,  to  the  Interstate  Commerce  Act.  Supp.,  1912,  Fed.  Stat.  Ann., 
112.  If  this  amendment  was  an  exertion  by  Congress  of  its  authority 
over  the  subject  of  the  liability  of  telegraph  companies  for  the  negligent 
non-delivery  of  interstate  messages,  including  that  of  their  right  to  pro- 
vide by  contract  that  they  should  be  exempt  from  such  liability,  or  if 
it  clearly  manifested  a  purpose  on  the  part  of  Congress  to  extend  its 
authority  over  those  subjects,  the  rules  of  the  State  upon  them  are,  of 
course,  superseded.  But  we  do  not  regard  the  amendment  as  open  to 
any  such  construction.  It  is  not  necessary  to  here  set  it  out,  but  its 
examination  reveals  that  it  classifies  telegraph  companies  doing  an 
interstate  business  as  common  carriers  within  the  meaning  of  the  Act; 
requires  that  their  charges  shall  be  just  and  reasonable ;  prohibits  every 
unjust  and  unreasonable  charge;  permits  their  classification  of  messages 
and  the  charging  of  different  rates  therefor;  and,  further,  in  section  15 
as  amended,  empowers  the  Interstate  Commerce  Commission  to  deter- 
mine, after  complaint  made,  whether  their  charges,  regulations,  or  prac- 
tices are  unjust,  unreasonable,  discriminatory,  or  otherwise  in  viola- 
tion of  the  Act,  and,  if  it  be  of  the  opinion  that  they  are,  to  prescribe 
those  which  are  just,  fair  and  reasonable.  There  is  no  mention  of  the 
liability  of  such  companies  for  negligence.  That  subject  is  not  dealt 
with  or  touched  upon.  If  it  had  been  the  purpose  of  Congress  to  legis- 
late upon  it,  we  think  it  would  have  done  so  in  terms  clear  and  unmis- 
takable. We  are  not  required  to  assume  that  such  was  the  intention  in 
the  absence  of  its  clear  manifestation.  The  laws  of  a  State  as  they 
may  be  properly  directed  to  the  subjects  of  interstate  commerce  are  not 
to  be  held  as  inconsistent  with  an  Act  of  Congress  unless  they  present 
an  absolute  conflict,  or  uiiless,  at  least,  a  purpose  on  the  part  of  Con- 
gress to  legislate  upon  the  particular  subject  is  clearly  revealed.  As 
was  said  in  Missouri,  K.  &  T.  Ey.  Co.  v.  Harris,  234  U.  S.,  419,  "this 
rule  rests  upon  fundamental  grounds  and  should  not  be  disregarded.'' 
It  was  furthermore  affirmed  in  that  case: 

^It  is,  of  course,  settled  that  when  Congress  has  exerted  its  para- 
mount legislative  authority  over  a  particular  subject  of  interstate  com- 
merce. State  laws  upon  the  same  subject  are  superseded.  Northern  Pac. 
Ey.  Co.  V.  Washington,  222  U.  S.,  370,  378 ;  Erie  Eailroad  Co.  v.  New 
York,  decided  May  25,  1914,  233  U.  S.,  671.  But  it  is  equally  well 
settled  that  the  mere  creation  of  the  Interstate  Commerce  Commission, 
and  the  grant  to  it  of  a  measure  of  control  over  interstate  commerce, 
does  not  of  itself,  and  in  the  absence  of  specific  action  by  the  Com- 
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mipsion  or  by  Congress  itself,  interfere  with  the  authority  of  the  States 
to  establish  regulations  conducive  to  the  welfare  and  convenience  of 
their  citizens,  even  though  interstate  commerce  be  thereby  incidentally 
affected,  so  long  as  it  be  not  directly  burdened  or  interfered  with.  Mis- 
souri Pac.  Rv.  Co.  V.  T^rabee  Mills,  211  F.  S.,  612,  623;  Southern  Ry. 
Co.  V.  Reid,  222  U.  S.,  424,  437/' 

Quoting  from  other  decisions  of  that  court  this  is  also  said  in  that 
opinion : 

"In  Reid  v.  Colorado,  187  U.  S.,  137,  148,  the  court,  speaking  by 
Mr.  Justice  Harlan,  said:  'It  should  never  be  held  that  Congress  in- 
tends to  supersede  or  by  its  legislation  suspend  the  exercise  of  the  police 
powers  of  the  States,  even  when  it  may  do  so,  unless  its  purpose  to 
effect  that  result  is  clearly  manifested.  This  court  has  said — and  the 
principle  has  been  often  reaffirmed — that  "In  the  application  of  this 
principle  of  supremacy  of  an  Act  of  Congress  in  a  case  where  the  State 
law  is  but  the  exercise  of  a  reserved  power,  the  repugnance  or  conflict 
should  be  direct  and  positive,  so  that  the  two  Acts  could  not  be  recon- 
ciled or  consistently  stand  together."  Sinnot  v.  Davenport,  22  How.. 
227,  243.'  In  Savage  v.  Jones,  225  U.  S.,  501,  533,  the  court  said: 
'When  the  question  is  whether  a  Federal  Act  overrides  a  State  law, 
the  entire  Fcheme  of  the  statute  must,  of  course,  be  considered  and  that 
which  needs  must  be  implied  is  of  no  less  force  than  that  which  is 
expressed.  If  the  purpose  of  the  Act  can  not  otherwise  be  accom- 
plished— if  its  opei*ation  within  its  chosen  field  else  must  be  frustrated 
and  its  provisions  be  refused  their  natural  effect — the  State  law  must 
yield  to  the  regulation  of  Congress  within  the  sphere  of  its  delegated 
power  (citing  cases).  But  the  intent  to  supersede  the  exercise  by  the 
State  of  its  police  power  as  to  matters  not  covered  by  the  Federal  legis- 
lation is  not  to  be  inferred  from  the  mere  fact  that  Congress  has  seen 
fit  to  circumscribe  its  regulation  and  to  occupy  a  limited  field.  In 
other  words,  such  intent  is  not  to  be  implied  unless  the  Act  of  Congress 
fairly  interpreted  is  in  actual  conflict  with  the  law  of  the  State.' " 

The  conferring  of  power,  under  the  amendment  of  1910,  upon  the 
Interstate  Commerce  Commission  to  pass  upon  the  reasonableness  of 
regulations  of  interstate  telegraph  companies,  does  not  in  our  opinion 
amount  to  an  affirmance  by  Congress  that  such  companies  may,  through 
their  own  regulations,  establish  the  measure  of  their  liability  for  negli- 
gence, fixing  conclusive  rules  upon  the  subject  having  all  the  force  of 
positive  law.  Yet  such  would  be  the  effect  of  a  holding  that  because 
of  the  provisions  of  the  amendment  the  stipulation  referred  to  upon 
the  message  in  this  case  must  be  allowed  to  absolutely  control  the  com- 
pany's liability  here.  It  would  certainly  impute  to  Congress  a  lax  re- 
gard for  the  public  interest  if  it  is  to  be  said  that  it  intended  to  leave 
these  companies  free  to  establish,  through  their  own  stipulations,  the 
rules  governing  their  public  duties  and  obligations,  making  them  com- 
petent, in  a  word,  to  declare  the  law  of  the  land  in  respect  to  their 
liability  for  negligent  failure  to  observe  them. 
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To  sustain  the  contention  of  the  plaintiff  in  error  as  to  the  force  of 
the  stipulation  referred  to  is  but  to  hold  that  it  has  all  the  virtue  of  a 
law  exempting  it  from  liability  for  its  own  negligence  except  in  an 
insignificant  amount,  at  least  until  it  is  declared  unreasonable  by  the 
Interstate  Commerce  Commission  after  complaint  duly  made.  But  we 
do  not  understand  it  to  be  the  function  of  the  Interstate  Commerce 
Commission  to  promulgate  rules  of  law  upon  this  subject.  It  is  the 
province  of  Congress  to  do  that;  and  Congress  only,  in  our  opinion, 
is  invested  with  Federal  legislative  power  over  the  subject.  The  Supreme 
Court  of  the  United  States  has  never,  to  our  knowledge,  held  by  any 
authoritative  expression  that  the  Commission  is  so  empowered,  and  we 
do  not  feel  warranted  in  anticipating  such  a  decision. 

Even  in  cases  admittedly  controlled  by  the  Federal  law  where  it  is 
held  that  an  interstate  carrier  of  property  may  by  fair  and  reasonable 
agreement  limit  the  amount  recoverable  to  an  agreed  value,  the  agree- 
ment is  not  permitted  to  include  exemption  against  the  negligence  of 
the  carrier  or  its  servants.  The  basis  of  the  holding  that  such  an  agree- 
ment may  be  entered  into  is  the  advantage  given  the  shipper  in  obtain- 
ing, as  the  consideration  for  the  agreement,  the  lower  of  two  or  more 
rates  proportionate  to  the  amount  of  the  risk.  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.,  491.  But  the  present  case  rests  in  no  such  cir- 
cumstances. There  is  nothing  in  this  record  to  show  that  any  rate 
lower  than  the  ordinary  rate  for  a  message  of  its  class  was  charged  for 
transmitting  the  message. 

The  contrast  between  this  legislation  and  that  of  Congress  relating 
to  the  liability  of  interstate  carriers  of  property  very  strongly  indicates, 
we  think,  that  the  regulation  of  the  liability  for  negligence  of  inter- 
state telegraph  companies  was  not  in  the  mind  of  Congress.  In  the 
latter  is  found  express  and  definite  provision  upon  the  subject,  accom- 
panied by  the  emphatic  declaration  that  "no  contract,  receipt,  rule  or 
regulation  shall  exempt  such  common  carrier,  railroad,  or  transporta- 
tion company  from  the  liability  hereby  imposed."  These  provisions  of 
the  Carmack  amendment  do  not  apply  to  telegraph  companies,  as  held 
by  the  Interstate  Commerce  Commission  itself. 

That  they  do  not  apply  to  such  companies,  and  that  without  some 
similar  legislation  this  class  of  common  carriers  is  left  without  any 
Federal  regulation  of  their  liability  for  the  consequences  of  their  negli- 
gence, convinces  us  that  Congress  did  not  intend  that  the  amendment 
of  1910  should  embrace  the  subject. 

We  therefore  adhere  to  our  decision  denying  the  writ  of  error,  and 
the  motion  for  rehearing  is  overruled. 
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San  Antonio  &  Aransas  Pass  Railway  Company  v. 
Mrs.  Lula  Blair. 

Application  No.  9822.     Motion  No.  3947.     Decided  June  27,  1917. 

1. — Constitutional  Law — Supreme  Court — ^Writ  of  Error — ^Act  of  1917. 

The  designation  by  the  Supreme  Court  of  three  members  each  from  a  dif- 
ferent Court  of  Civil  Appeals,  to  act  as  a  committee  of  judges  in  passing  on 
Applications  for  writs  of  error  to  the  Courts  of  Civil  Appeals  (Act  of  March 
15,  1917,  iLaws,  35th  Leg.,  ch.  72,  p.  142)*  will  not  leave  those  courts  unable  to 
perform  their  functions.  The  remaining  two  judges  constitute  a  majority  of  the 
court  and  a  quorum  to  transact  its  business.  City  of  Austin  v.  Nalle,  86  Texas, 
520.     (Pp.  437,  438.) 

2> — Same. 

The  statute  for  relief  of  the  crowded  docket^  of  the  Supreme  Court  (Act 
<St  March  15,  1917,  Laws,  35th  Leg.,  p.  142)  and  providing  for  its  designation 
of  a  committee  of  judges  of  the  Courts  of  Civil  Appeals  to  pass  upon  applica- 
tions for  writs  of  error  to  such  courts  did  not  create  a  new  court.  It  simply 
added  certain  duties  to  the  justices  of  courts  already  existing,  to  be  discharged 
only  in  their  capacity  as  such  justices.     (P.  437.) 

3. — Same. 

The  Legislature  being  empowered  by  the  Constitution  to  confer  on  Courts 
of  Civil  Appeals  "such  other  jurisdiction,  original  or  appellate  as  may  be  pre- 
scribed by  law,"  could  impose  on  justices  of  such  courts  additional  judicial 
duties  which  have  relation  simply  to  a  method  of  appeal  of  causes  determined 
by  those  courts.     (P.  438.) 

4. — Same. 

The  writ  of  error  is  a  mode  of  securing  revision  of  causes  on  appeal.  Its 
allowance  may  involve  the  exercise  of  judicial  power;  but  nothing  in  the  Con- 
sftitution  forbids  the  exercise  of  such  power  by  justices  of  the  Courts  of  Civil 
Appeals  in  allowing  appeals  from  those  courts  to  the  Supreme  Court.  In  the 
absence  of  prohibition  the  Legislature  may  confer  on  judges  the  authority  to 
perform  judicial  acts  necessary  to  the  due  administration  of  the  law,  as  it  em- 
powers judges  to  perform  certain  judicial  acts  in  chambers  or  in  vacation;  or 
as,  in  the  Federal  practice,  the  Chief  Justice  of  a  State  Supreme  Court  is  author- 
ized to  allow  a  writ  of  error  for  the  review  of  its  decision  by  the  Supreme  Court 
of  the  United  States.     (P.  438.) 

5. — Same. 

The  Constitution  not  only  fails  to  declare  the  mode  by  which  the  jurisdic- 
tion of  the  Supreme  Court  may  be  made  to  attach,  but  directly  authorizes  the 
Legislature  to  limit  and  change  the  jurisdiction  itself.  It  is  equally  competent 
for  it  to  establish  the  mode  by  which  that  jurisdiction  may  be  invoked.     (P.  439.) 

6. — Same. 

There  is  no  vested  right  in  the  mode  of  appeal  by  allowance  of  writ  of 
eiror  by  the  Supreme  Court.  That  method  was  the  creation  of  the  former 
statute;  and  the  jurisdiction  of  that  court  is  to  be  exercised  under  such  limita- 
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tions  and  regulations  as  the  Legislature  may  provide.  The  manner  and  mode 
by  which  it  is  acquired  is  matter  for  legislative  control  in  the  absence  of  con- 
stitutional direction.     (P.  440.) 

7. — Same. 

An  Act  of  the  Legislature  is  to  be  held  valid  unlese  forbidden  by  the  Constitu- 
tion in  express  terms,  or  by  necessary  implication.  The  Act  of  March  16,  1917, 
Laws,  35th  Leg.,  p.  142,  was  a  valid  and  constitutional  exercise  of  legislative 
power.     (P.  441.) 

8. — Dissenting  Opinion. 

Mr.  Justice  Hawkins,  concurring  in  the  present  order  refusing  the  application 
for  hearing,  as  being  determined  by  the  previous  action  of  the  majority  of  the 
court  setting  in  operation  the  Act  of  March  16,  1917,  from  which  he  had  dissented, 
files  his  opinion  expressing  his  dissent  to  that  action  on  the  ground  of  the  un- 
constitutionality of  such  statute.     (P.  441.) 

The  application  of  the  San  Antonio  &  Aransas  Pass  Eailway  Com- 
pany for  a  writ  of  error  in  this  ease  having  been  refused  by  the  com- 
mittee of  judges  from  the  (Courts  of  Civil  Appeals  selected  by  the 
Supreme  Court.to  pass  on  such  applications,  in  accordance  with  the  Act 
of  Maich  15,  1917,  petitioner  moved  in  the  Supreme  Court  for  a  hearing 
on  its  application  by  that  body,  asserting  the  invalidity  of  the  law 
under  which  its  application  had  been  referred  to  and  passed  on  bv 
judges  of  the  Courts  of  Appeals. 

Boyle,  Storey,  Ezell  &  Grove,  Williamson  &  KUnglemann,  and  Proctor^ 
Vendenberge,  Crcm  <&  Mitchell,  for  petitioner. 

C.  L.  Bell,  (7.  C,  Harris,  and  Arnold,  Cozby  &  Peyton,  for  Mrs.  Blair, 
appellee. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

This  motion  assails  the  constitutionality  of  the  recent  Act  of  the  Legis- 
lature (Acts  of  1917,  chapter  76,  p.  142),  authorizing  the  Chief  Justice 
of  the  Supreme  Court,  or  any  two  of  the  justices  thereof,  to  designate 
a  committee  of  three  of  the  justices  of  the  Courts  of  Civil  Appeals, 
empowered  to  pass  upon  petitions  for  writs  of  error  seeking  a  review 
of  causes  by  the  Supreme  Court,  except  in  certain  classes  of  cases,  re- 
ferred to  them  by  the  Supreme  Court,  and  grant  or  refuse  the  writ, 
or  dismiss  the  petition,  in  accordance  with  the  practice  of  the  Supreme 
Court.  It  is  urged  that  on  account  of  the  invalidity  of  the  Act  we 
should  consider  the  petition  for  writ  of  error  in  the  case,  it  having 
been  previously  by  us  referred  to  the  committee  of  judges  and  passed 
upon  by  them  adversely  to  the  plaintiff  in  error.  A  number  of  similar 
motions  have  been  filed  in  other  cases. 

The  Act  became  immediately  effective  upon  its  approval  by  the  Gov- 
ernor. Its  administration  was  inaugurated  by  the  court's  designation, 
on  March  28,  1917,  of  three  justices  selected  from  different  Courts  of 
Civil  Appeals  to  serve  in  the  capacity  authorized  until  its  further  orders, 
and  the  reference  to  them  of  pending  petitions  for  writs  of  error,  except 
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in  the  classes  of  eases  exempted  from  the  Act's  operation.  The  Act  was 
set  in  motion  because  of  the  courts  view  that  it  was  constitutional  and 
valid,  the  various  grounds  urged  against  it  in  all  these  motions  having 
then  been  fully  considered.  Had  we  not  determined  it  to  be  a  valid 
Act,  we  would  not  have  proceeded  under  it.  It  was  intended,  therefore, 
that  our  action  in  inaugurating  it  should  serve  as  in  effect  a  judgment 
in  respect  to  its  validity,  and  should  be  so  understood. 

In  view  of  these  motions  it  is  but  proper,  however,  that  we  should 
state  the  grounds  which  in  our  opinion  sustain  the  Act.  We  have  not 
the  time  now,  in  the  closing  hours  of  the  tenn,  nor  the  inclination  to 
pursue  the  subject  at  length.  The  validity  of  the  Act  may  be  estab- 
lished upon  principles  so  plain  and  unmistakable  that  any  extended 
discussion  of  the  question  is,  in  our  judgment,  unnecessary. 

It  should  be  stated  that  Mr.  Justice  Hawkins  did  not  agree  with  the 
majority  of  the  court  in  their  determination  of  the  validity  of  the  Act. 
He  accordingly  dissented  from  the  court's  action  in  proceeding  under  it, 
announcing  that  he  would  later  file  an  opinion  expressing  his  views. 
He  has  not  completed  his  opinion,  but  will  file  it  when  finished.  Be- 
cause of  the  court's  previous  settlement  of  the  question,  he  concurs  in 
its  present  action  in  overruling  this  and  other  like  motions,  referring, 
however,  to  his  opinion,  to  be  filed,  for  a  statement  of  his  position. 

The  Act,  as  is  revealed  upon  its  face,  had  for  its  purpose  relieving 
this  court,  for  a  season,  from  the  necessity  of  reviewing  the  large  number 
of  petitions  for  writs  of  error  presented  to  it,  so  as  to  enable  it,  during 
such  period,  to  devote  its  time  to  its  cause  docket  and  bring  an  end  to 
its  congested  condition.  For  a  number  of  years  the  petitions  for  writs 
of  error  filed  annually  in  the  court,  seeking  revision  of  judgments  of 
the  Courts  of  Civil  Appeals,  have  been  in  excess  of  500  in  number, 
gradually  increasing  each  year.  Each  requires  deliberate  and  accurate 
consideration.  To  keep  abreast  of  them,  practically  the  whole  time  of 
the  court  has  been  required  throughout  each  term.  The  result  was  an 
enforced  neglect  of  causes  in  which  writs  of  error  had  been  granted  and 
which  were  pending  for  submission  and  decision.  Postponement  of  the 
decision  of  those  causes  by  the  condition  thus  brought  about  amounted 
in  many  instances  to  a  denial  of  justice.  By  giving  the  petitions  for 
writs  of  error  its  constant  attention,  the  court  had  been  able  to  keep 
that  docket  fairly  cleared.  But  this  was  true  only  because  it  had  given 
them  nearly  its  whole  time  in  each  term.  Had  its  time  been  given  in 
equal  degree  to  the  decision  of  pending  causes,  the  congested  condition 
of  the  latter  docket  might  have  been  obviated ;  but  it  recognized  that  in 
that  event  the  petitions  for  writs  of.  error  would  accumulate  so  rapidly 
as  to  result  in  a  similar  congestion  in  respect  to  them. 

It  is  sometimes  overlooked  that  with  the  inauguration  of  the  Courts 
of  Civil  Appeals  as  a  part  of  our  judicial  system,  the  jurisdiction  of 
the  Supreme  Court  was  fixed  in  the  Constitution  for  the  review,  orig- 
inally, of  causes  determined  by  but  three  of  such  courts,  and  only 
tliree  of  those  courts  were  originally  established.     The  Courts  of  Civil 
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Appeals  have,  however,  been  trebled  in  number.  There  are  now  nine 
of  them.  In  the  meantime,  the  jurisdiction  of  the  Supreme  Court  has 
remained  substantially  unchanged, — to  no  appreciable  extent  diminished 
in  respect  to  the  time  necessarily  required  for  its  proper  examination 
of  causes  presented  to  it  on  petition  for  writ  of  error.  With  the  juris- 
diction of  the  Supreme  Court,  in  other  words,  originally  adjusted  so  as 
to  enable  it  to  properly  review  causes  emanating  from  but  three  appellate 
courts,  it  has  of  late  years,  with  substantially  no  change  in  its  juris- 
diction, been  charged  with  the  duty  of  reviewing  causes  emanating 
from  nine  appellate  courts.  It  was  the  realization  of  this  that  has 
caused  it  during  this  latter  period  to  chiefly  give  its  time  to  the  con- 
sideration of  causes  presented  on  petition  for  writ  of  error  in  an  effori 
to  dispose  of  them  as  currently  filed,  leaving  it,  as  already  stated,  no 
sufficient  time  for  the  decision  of  pending  causes. 

This  was  a  condition  imperatively  demanding  relief  in  the  interest 
of  an  effixjient  administration  of  the  law.  To  relieve  it  in  a  practical 
and  inexpensive  way  by  making  use  of  the  existing  judicial  machinery 
of  the  State  was  the  design  of  this  Act.  The  thought  of  its  framers 
doubtless  was  that  under  its  operation  for  a  short  period  the  Supreme 
Couri  could  clear  its  docket  and  be  in  position  to  resume  the  consid- 
eration of  cases  on  petition  for  writ  of  error.  For  that  reason  the 
operation  of  the  Act  is  in  effect  limited  to  the  time  necessary  for  that 
purpose. 

The  invalidity  of  the  Act  is  asserted  both  as  it  affects  the  duties  and 
powers  of  the  Courts  of  Civil  Appeals,  and  as  it  relates  to  the  exercise 
by  the  Supreme  Court  of  the  jurisdiction  with  which  it  is  invested 
by  law. 

The  effect  of  the  Act  upon  the  Courts  of  Civil  Appeals  and  their 
justices  will  be  first  considered. 

It  is  claimed  that  the  use  for  the  purposes  of  the  Act  of  three  justices 
from  three  different  Courts  of  Civil  Appeals  will  leave  the  courts  of 
which  they  are  members  unable  to  perform  their  functions.  This  ques- 
tion was  settled  in  City  of  Austin  v.  Nalle,  85  Texas,  520.  It  was  there 
held  that  under  the  statute  prescribing  that  "a  majority  of  the  several 
Courts  of  Civil  Appeals  shall  constitute  a  quorum  for  the  dispatch  of 
business,"  a  lawful  Court  of  Civil  Appeals  is  constituted  by  two  mem- 
bers present  and  acting. 

The  Act,  as  it  plainly  shows,  does  not  create  a  court.  It  simply  de- 
fines and  adds  certain  duties  to  those  of  the  justices  of  the  Courts  of 
Civil  Appeals  already  existing.  The  duties  thus  added  are  those  which 
the  justices  are  to  discharge  as  justices  of  such  courts  and  only  in 
their  capacity  as  such.  The  Constitution, — section  6  of  article  5, — 
after  defining  the  jurisdiction  of  the  Courts  of  Civil  Appeals,  provides 
that  "said  courts  shall  have  such  other  jurisdiction,  original  or  appel- 
late, as  may  be  prescribed  by  law."  Under  this  provision  the  Legis- 
lature has  without  challenge  conferred  other  jurisdiction  upon  those 
courts,  namely,  jurisdiction  of  causes  not  arising  within  their  districts. 
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but  transferred  to  them  under  order  of  the  Supreme  Court  from  other 
districts.  If  the  Legislature  may  bestow,  generally,  upon  the  Courts 
of  Civil  Appeals  other  jurisdiction  than  that  specifically  conferred  by 
the  Constitution,  no  sound  reason  can  be  advanced  for  denying  it  the 
right  to  equally  impose  upon  the  justices  of  them  additional  judicial 
duties  which  have  relation  simply  to  a  method  of  appeal  of  causes 
determined  by  those  courts. 

The  Constitution  declares  that  the  judicial  power  of  the  State  shall 
be  vested  in  the  courts  named  in  section  1  of  article  6  and  in  such 
other  courts  as  may  be  provided  by  law.  But  this  does  not  mean  that 
no  judge  may  be  empowered  by  law  to  perform  a  judicial  act  having 
direct  and  proper  relation  to  the  exercise  of  the  jurisdiction  of  the  court 
of  which  he  is  a  member.  At  an  early  time  it  was  rfecognized  that  rights 
would  suffer  if  judges  were  deprived  of  all  authority  to  act  except  as 
courts.  As  the  result,  their  exercise  of  judicial  power  in  vacation  and 
at  chambers  became  an  established  practice.  The  writ  of  error  has 
always  been  treated  by  this  court  as  but  a  mode  of  securing  revision  of 
causes  as  upon  appeal.  Lucketts  v.  Townsend,  3  Texas,  119;  Magee  v. 
Chadoin,  44  Texas,  488.  Granting  that  the  allowance  of  the  writ  in- 
volves the  exercise  of  judicial  power,  where  is  the  constitutional  pro- 
vision which  denies  to  the  justices  of  the  Courts  of  Civil  Appeals  the 
authority  to  allow  an  appeal  from  those  courts  to  the  Supreme  Court? 
Not  only  is  no  such  inhibition  to  be  found,  but  the  Constitution  is 
utterly  silent  in  respect  to  any  method  to  be  employed  for  the  obtaining 
of  a  review  by  the  Supreme  Court  of  causes  determined  by  those  courts. 
Nothing  is  better  settled  than  that  in  the  absence  of  constitutional 
provision  to  the  contrary,  the  Legislature  may  confer  upon  judges  the 
authority  to  perform  judicial  acts  necessary  to  a  due  administration  of 
the  law.  As  related  to  the  revision  of  causes,  a  familiar  instance  of 
the  exercise  of  such  power  by  a  judge,  as  distinguished  from  a  court, 
is  that  authorized  by  the  Federal  statute  which  empowers  the  chief 
justice  of  a  State  Supreme  Court  to  grant  a  writ  of  error  in  a  certain 
class  of  cases  as  a  means  for  their  review  by  the  United  States  Supreme 
Court.  See  Gleason  v.  Florida,  9  Wall.,  779;  Butler  v.  Gage,  138 
U.  S.,  52.  No  doubt  has  ever  existed,  as  we  are  aware,  as  to  the 
authority  of  the  chief  justice  of  a  State  Supreme  Court  to  so  allow 
the  writ,  notwithstanding  provisions  of  State  Constitutions  which  vest 
in  the  State  Supreme  Court,  as  distinguished  from  its  judges,  the 
judicial  power  which  it  is  to  exercise.  His  act  in  such  instances  is 
valid  simply  for  the  reason  that  it  is  the  exertion  of  a  part  of  the 
judicial  power  reposed  in  the  court,  by  a  constituent  member  of  the 
court  acting  for  that  purpose  in  a  capacity  not  forbidden  by  the  organic 
law  of  the  State.  If  such  a  power  may  be  constitutionally  exercised  by 
a  judge  of  the  Supreme  Court  of  a  State  as  applied  to  causes  review- 
able by  the  United  States  Supreme  Court,  it  is  difficult  to  perceive  why 
it  may  not  be  also  validly  exerted  by  justices  of  the  Courts  of  Civil 
Appeals  as  applied  to  causes  not  final  in  those  courts. 
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Attention  has  already  been  directed  to  the  fact  that  the  Constitution 
has  made  no  provision  whatever  in  respect  to  the  method  by  which  the 
appellate  jurisdiction  of  the  Supreme  Court  is  obtained  over  causes 
which  it  is  empowered  to  review.  It  is  the  absence  of  any  such  con- 
stitutional provision  that  determines  the  validity  of  this  Act.  The  Con- 
stitution merely  declares  that  its  appellate  jurisdiction  ^^shall  extend 
to  questions  of  law  arising  in  cases  of  which  the  Couris  of  Civil  Ap- 
peals have  appellate  jurisdiction  under  such  restrictions  cmd  regulations 
as  the  Legislature  may  prescribe/'  Ari:icle  5,  section  3.  Not  only  in 
no  method  provided  by  whicl^  its  appellate  jurisdiction  may  be  called 
into  exercise,  but  it  is  to  be  further  noted  that  the  Constitution  does 
not  irrevocably  define  and  fix  any  certain  appellate  jurisdiction  for  the 
court,  except  that  it  ^^shall  extend  to  questions  of  law  arising  in  cases 
of  which  the  Couris  of  Civil  Appeals  have  appellate  jurisdiction.'^  k 
subsequent  part  of  section  3  in  terms  conferred  upon  it  appellate  juris- 
diction over  three  certain  kinds  of  cases,  but  that  jurisdiction  was  to 
subsist  only  '^until  otherwise  provided  by  law."  To  restrict  is  to  limit, 
as  said  by  Chief  Justice  Gaines  in  Maddox  v.  Covington,  87  Texas,  454. 
The  clause,  ^'under  such  restrictions  and  regulations  as  the  Legislature 
may  prescribe,"  means  under  "such  limitations  and  regulations"  as  that 
body  may  enjoin.  Hence,  it  is  within  the  power  of  the  Legislature  to 
limit  and  to  change  the  appellate  jurisdiction  of  the  court.  Maddox  v. 
Covington. 

It  would  seem  as  scarcely  open  to  debate  that  if  the  Legislature  is 
thus  authorized  to  limit  and  change  the  jurisdiction  itself  of  the  court, — 
its  very  power  to  hear  and  determine  causes,  it  is  equally  competent  for 
it  to  establish  in  all  its  particulars  the  mode  under  which  its  juris- 
diction is  to  be  invoked  and  by  the  observance  of  which  it  may  be 
obtained. 

The  Constitution  will  be  searched  in  vain  for  any  provision  which 
ordains  the  method  by  which  a  cause  decided  by  a  Court  of  Civil 
Appeals  shall  gain  entrance  into  the  Supreme  Court;  or  which  gives 
to  the  Supreme  Court  the  authority  of  determining  its  right  to  entrance 
there.  Neither  the  right  of  appeal  to  the  Supreme  Court  nor  the 
manner  of  its  exercise  is  mentioned  in  the  Constitution. 

With  this  true,  it  is  not  to  be  questioned  that  the  Legislature  has  the 
authority  to  establish  the  manner  in  which  the  appeal  shall  be  taken, 
and,  in  doing  so,  declare  where  shall  rest  the  authority  of  determining 
the  right  to  have  it  allowed.    Titus  v.  Latimer,  5  Texas,  433. 

To  fix  any  given  mode  for  an  appeal  is  but  to  prescribe  a  regulation 
by  means  of  which  jurisdiction  to  hear  the  appeal  may  be  acquired. 
To  vest  in  the  appellate  court  itself,  or  in  some  other  authority,  a  dis- 
cretionary power  of  deciding  whether  the  appeal  shall  lie,  is  equally 
only  a  regulation  of  the  manner  in  which  the  appeal  is  to  be  taken, — 
a  part  of  the  mode  enjoined  for  the  appeal,  and  to  be  observed  if  the 
appellate  jurisdiction  is  to  be  lawfully  obtained.  With  the  Constitu- 
tion declaring  that  the  Supreme  Court  shall  possess  and  exercise  appel- 
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late  jurisdiction  only  under  such  limitations  a^d  regulations  as  the 
Legisl-ature  may  prescribe,  to  do  either,  therefore,  is  only  to  do  that 
which  the  Legislature  is  empowered  to  do  by  express  provision  of  that 
instrument. 

The  Legislature  inaugurated  the  writ  of  error  practice  as  the  method 
whereby  the  appellate  jurisdiction  'of  the  Supreme  Court  might  be 
acquired.  It  also  lodged  in  the  Supreme  Court  the  authority  of  deter- 
mining the  merits  of  the  grounds  advanced  for  the  issuance  of  the 
writ,  and  hence,  when  it  should  be  allowed.  But  there  is  no  vested 
right  in  that  mode  of  appeal.  These  provisions  of  the  law  did  not 
come  from  the  Constitution.  They  are  the  creatures  of  the  Legislature. 
What  the  Legislature  may  create,  it  may  alter.  Unless  granted  by  the 
Constitution,  the  right  of  appeal  itself  is  but  a  privilege;  it  is  not  an 
irrevocable  right.  It  pertains  merely  to  the  remedy,  and  may  be  mod- 
ified by  the  I^egislature  at  discretion.  If,  for  illustration,  instead  of 
adopting  the  writ  of  error  practice  in  respect  to  the  review  by  the 
Supreme  Court  of  causes  from  the  Courts  of  Civil  Appeals,  the  Legis- 
lature had  established  the  giving  of  bond,  with  the  approval  of  which 
the  Supreme  Court  should  have  nothing  to  do,  as  the  mode  of  appeal 
from  those  courts,  it  can  not  be  doubted  that  such  an  act  would  have 
been  valid.  With  the  right  of  appeal  in  such  cases  not  a  constitutional 
right,  but  a  creation  purely  of  the  statute  law  and  subject  to  the  lim- 
itations of  that  law,  with  it  thus  pertaining  merely  to  the  remedy  which 
the  Legislature  has  full  authority  to  restrict,  to  change  and  to  reg- 
ulate, neither  can  it  be  doubted  that  it  would  have  been  competent,  as 
a  mere  question  of  legislative  power,  for  the  Legislature  to  have  given 
to  the  Courts  of  Civil  Appeals,  themselves,  the  authority  of  determining 
when  an  appeal  from  their  judgments  should  lie. 

Such  an  authority  is  not  novel  in  the  legal  procedure  of  the  country, 
whatever  may  be  the  divergence  of  views  in  respect  to  the  wisdom  of  it. 
In  a  number  of  jurisdictions  the  right  of  appeal  has  had  a  like  restric- 
tion imposed  upon  it.  In  3  Corpus  Juris,  page  1080  (notes),  will  be 
found  a  collection  of  cases  instancing  such  a  limitation  upon  the  right 
as  found  in  the  legislation  of  different  States.  In  Tennessee,  for  illus- 
tration, it  was  provided  by  the  Code  at  the  time  of  the  decision  of 
Sigler  V.  Vaughan  (1883),  11  Lea,  131,  that  it  was  within  the  discretion 
of  the  chancellor  to  grant  an  appeal  from  the  overruling  of  a  demurrer 
by  the  chancery  court.  In  Alabama,  it  was  likewise  ruled  in  GriflSn  v. 
Bank,  9  Ala.,  201,  that  an  appeal  from  an  interlocutory  decree  dissolv- 
ing an  injunction  in  the  chancery  court,  must  be  taken  before  the 
chancellor.  In  Connecticut,  it  was  determined  in  Montville  Street  Rail- 
way Company  v.  New  London,  etc.,  Co.,  68  Conn.,  418,  36  Atl.,  811, 
that  an  appeal  from  the  decision  of  a  single  judge  of  the  superior  court 
must  be  allowed  by  him. 

There  is,  of  course,  an  obvious  difference  between  jurisdiction, — ^the 
power  of  a  court  to  hear  and  determine  causes,  and  the  doing  of  those 
things  necessary  to  call  that  power  into  play.     To  confer  jurisdiction 
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upon  a  court  is  not  to  give  it  authority  to  determine  the  mode  of  resort 
to  its  jurisdiction,  or  the  power  of  deciding  how,  when,  and  in  what 
maimer  its  jurisdiction  may  be  obtained.  Some  means  must  be  pro- 
vided as  the  instrumentality  of  bringing  the  cause  under  the  power 
of  the  court  in  order  for  the  court  to  have  and  exert  power  over  it. 
Such  means  are  purely  remedial  in  their  nature.  They  pertain  merely 
to  the  manner  or  mode  by  which  jurisdiction  is  acquired,  not  to  its 
exercise  after  it  is  acquired.  They  are  essentially  matters  of  legislative 
control  in  the  absence  of  some  express  constitutional  direction  upon  the 
subject.  This  was  clearly  recognized  by  the  court  in  Schleicher  v. 
Runge,  90  Texas,  456,  where  it  was  said: 

"Under  amended  section  3  of  article  5  of  the  Constitution,  as  we 
have  seen,  this  court  is  to  exercise  its  appellate  jurisdiction  under  such 
restrictions  and  regulations  as  the  Legislature  may  prescribe.  When, 
therefore,  the  Legislature  prescribed  that  the  petition  for  the  writ  of 
error  should  be  filed  with  the  clerk  of  the  Court  of  Civil  Appeals  within 
thirty  days  from  the  overruling  of  the  motion  for  a  rehearing  in  that 
court,  we  think  that  it  was  intended  that  a  compliance  with  that  require- 
ment should  be  as  a  condition  precedent  to  exercise. of  the  jurisdiction." 

An  Act  of  the  Legislature  is  not  to  be  lightly  struck  down.  It  is  to 
be  held  valid  unless  forbidden  by  the  superior  law  of  the  Constitution 
either  in  express  terms  or  by  necessary  implication.  As  before  stated, 
the  Constitution  does  not  purport  to  deal  with  the  question  of  the  reg- 
ulation of  appeals  to  this  court  from  the  Courts  of  Civil  Appeals  except 
in  its  remission  of  the  entire  subject  to  the  legislative  authority.  The 
Act  is,  in  our  opinion,  a  valid  Act,  and  the  motion  is  accordingly 
overruled. 

IN  RE  SUPREME  COURT  DOCKETS  RELIEF  ACT  OF  1917. 

dissenting  opinion. 

Mr.  Justice  HAWKINS. 

House  bill  No.  39,  entitled  "An  Act  to  relieve  the  crowded  condition 
of  the  dockets  of  the  Supreme  Court,"  etc.,  hereinafter  called  relief 
Act,  was  passed  by  the  Thirty-fifth  Legislature,  and  approved  March 
15,  1917,  effective  immediately.  Acts  1917,  chapter  72,  page  142. 
Shortly  afterward,  treating  said  statute  as  valid,  and  without  then 
writing  upon  the  subject,  our  Supreme  Court,  cbcting  as  a  court,  thi5 
writer  dissenting,  undertook  to  put  it  into  operation,  thereby,  in  effect, 
upholding  its  constitutionality.  San  Antonio  &  Aransas  Pass  Ry.  Co.  v. 
Blair,  opinion  by  our  Chief  Justice  Phillips,  filed  June  27,  1917; 
Bacon  v.  Bates,  57  Texas,  409;  Railway  Co.  v.  Shannon,  100  Texas, 
389,  100  S.  W.,  138;  Henderson  v.  Beaton,  52  Texas,  29;  concurring 
opinion  in  Terrell  v.  Middloton,  191  S.  W.,  1140;  People  ex  rel.  Morgan 
V.  Hayne,  83  Cal.,  Ill,  7  L.  R.  A.,  348;  Smith  v.  Odell  (Wis.),  1  Pinn, 
449;  in  re  Letcher  (Mo.),  190  S.  W.,  20.  Indeed,  the  first  mentioned 
opinion,  after  referring  to  the  motion  in  that  case  and  to  somewhat 
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similar  motions  in  numerous  other  cases  in  this  court,  as  assailing  the 
constitutionality  of  said  Act,  very  plainly  declared: 

"The  Act  was  set  in  motion  because  of  the  court^s  view  that  it  was 
constitutional  and  valid,  the  various  grounds  urged  against  it  in  all 
these  motions  having  been  fully  considered.  Had  we  not  determined  it 
to  be  a  valid  Act,  we  would  not  have  proceeded  under  it.  It  was  in- 
tended, therefore,  that  our  action  in  inaugurating  it  should  serve  as 
in  effect  a  judgment  in  respect  to  its  validity,  and  should  be  so  under- 
stood.'' 

The  manner  and  form  in  which  said  attempt  to  put  said  Act  into 
operation  was  made,  and  in  which  various  proceedings  thereunder  have 
been  conducted  by  the  "designated  justices  of  Courts  of  Civil  Appeals" 
with  the  sanction  and  approval  of  the  Supreme  Court,  and  by  that  court 
itself,  likewise  constitute  practical  constructions  of  said  Act,  most  of 
which,  it  seems,  are  to  be  adhered  to,  controlling  and  directing  its 
operation  and  efifect. 

From  said  opinion  in  the  Blair  case,  the  following  explanation  is 
taken : 

"It  should  be  stated  that  Mr.  Justice  Hawkins  did  not  agree  with  the 
majority  of  the  court  in  their  determination  of  the  validity  of  the  Act. 
He  accordingly  dissented  from  the  court's  action  in  proceeding  under 
it,  announcing  that  he  would  later  file  an  opinion  expressing  his  views. 
He  has  not  completed  his  opinion,  but  will  file  it  when  finished.  Be- 
cause of  the  court's  previous  settlement  of  the  question,  he  concurs  in 
its  present  action  in  overruling  this  and  other  like  motions,  referring, 
however,  to  his  opinion,  to  be  filed,  for  a  statement  of  his  position." 

The  term  of  our  court  having  ended,  I  come  now,  in  the  spare  time 
of  vacation  days,  to  a  fulfillment  of  my  said  promise. 

The  cardinal  vices  of  said  relief  Act  are  twofold: 

First.  Its  utter  and  reckless  disregard  of  elementary  and  fundamental 
constitutional  limitations  and  restrictions,  relating  to: 

(a)  The  separation  of  the  legislative  and  the  judicial  powers  of 
government* 

(b)  The  investiture,  delegation  and  exercise  of  legislative  power. 

(c)  The  investiture,  delegation  and  exercise  of  judicial  power. 
Second.     In  depriving  litigants  of  cherished  valuable  and  Constitu- 
tion-given rights  relating  to: 

(a)  The  authoritative  action  by  the  Supreme  Court  itself,  in  con- 
tradistinction to  tlie  action  of  any  other  court,  tribunal  or  aggregation 
of  individuals,  upon  cases  within  the  appellate  jurisdiction  of  the 
Supreme  Court. 

(b)  The  decision  of  such  causes  by  the  Supreme  Court,  ds  a  court, 
in  contradistinction  to  action  by  two  members  thereof  acting  merely 
as  justices. 

(c)  The  services  of  chief  justices  and  associate  justices  of  Courts 
of  Civil  Appeals. 
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And,  following  in  that  motley  train,  comes  a  whole  brood  of  lesser 
evils. 

Before  setting  out  the  text  of  said  relief  Act  I  call  special  attention 
to  the  following  features  of  the  situation : 

1.  Said  relief  Act  transfers  from  the  law-making  department,  con- 
sisting of  the  House  of  Representatives,  the  Senate,  and  the  Governor, 
and  delegates  (a)  to  the  Supreme  Court,  as  a  covrt,  and  (b)  to  a 
majority  of  the  justices  of  that  court,  aa  justices,  and  (c)  contingently, 
to  an  uncertain  and  shifting  aggregation  of  justices  of  Courts  of  Civil 
Appeals  powers  which  are  distinctly  and  purely  legislative,  and  which 
have  been  vested  by  the  Constitution  of  Texas  in  the  law-making  de- 
partment alone:  towit,  the  power  of  determining,  to  a  great  extent, 
what  cases  shall  and  what  cases  shall  not  be  reviewed  by  the  Supreme 
Court. 

2.  It  transfers  from  the  Supreme  Court,  as  a  court,  (a)  to  a  ma- 
jority of  the  justices  of  that  court,  acting  otherwise  than  as  a  court, 
and  (b)  contingently,  to  said  aggregation  of  justices  of  Courts  of  Civil 
Appeals,  powers  which  are  distinctly  judicial,  and  which  have  been 
vested  by  the  Constitution  in  the  Supreme  Court  alone :  towit,  the  power 
to  pass  upon  appeals  to  that  court. 

3.  It  combines,  contemporaneously,  in  one  set  of  persons,  and,  con- 
tingently, in  another  set  of  persons,  both  legislative  and  judicial  powers, 
as  aforesaid,  in  contravention  of  the  express  declaration  of  said  Con- 
stitution that  each  such  power  shall  be  confided  to  a  separate  body  of 
magistracy. 

4.  It  contemplates  and  authorizes  that  some  three  ^'designated  jus- 
tices of  Courts  of  Civil  Appeals/'  hereinafter  called  designated  justices, 
not  constituting  a  court,  or  even  an  organized  tribunal  or  board,  and 
not  acting  within  the  jurisdiction  of,  or  in  the  exercise  of  judicial 
power  conferred  by  the  Constitution  or  laws  upon,  the  courts  of  which 
they  are  members,  and  not  in  the  exercise  of  powers  conferred  by  the 
Constitution  upon  them  as  justices  of  those  courts,  and  not  acting 
under  tiie  solemnities  of  any  oath  pertaining  to  their  duties  in  the 
premises,  and  not  acting  according  to  any  unvarying  statute  or  fixed 
rule,  but  acting  merely  as  a  nondescript  aggregation  of  individuals, 
and  as  they,  in  the  particular  case,  and  at  the  time,  may  see  fit  (a) 
shall  pass  upon  all  referred  applications  for  writs  of  error  in  cases 
which  will  aggregate  perhaps  about  ninety-five  per  cent  of  all  cases 
appealed  from  our  nine  Courts  of  Civil  Appeals,  determining,  finally, 
therein,  whether  the  particular  case  shall  or  shall  not  be  admitted  into 
the  Supreme  Court  for  actual  review  upon  its  merits  and  final  decision 
by  that  court,  and  (b)  shall  pass,  also,  and  finally,  upon  the  merits 
of  all  appeals  in  which  they  refuse  writs  of  error,  amounting  in  practice 
to  about  eighty  per  cent  of  all  referred  cases,  all  such  actions  of  such 
designated  justices,  whether  dismissing  or  refusing  or  granting  the 
writ  of  error,  to  be  without  any  official  record  thereof  and  without  any 
provision  for  enforcing  such  action  in  any  cause. 


Digitized  by  VjOOQIC 


444  Texas  Supreme  Court  Reports,  Vol.  108.  [June, 

5.  It  deprives  litigants  in  the  Supreme  Court  of  the  services  and 
judgment  of  all  members  of  that  court  (a)'  in  passing  upon  applications 
for  writs  of  error  in  all  cases  referred  to  such  designated  justices,  and 
(b)  in  passing  finally  upon  the  merits  of  all  causes  in  which  writs  of 
error  are  refused  by  such  designated  justices,  such  latter  class  of  cases 
comprising  an  overwhelming  majority  of  all  causes  within  the  con- 
tinuing appellate  jurisdiction  of  the  Supreme  Court.  And.  even  though 
no  application  in  any  case  be  so  referred,  said  Act  may,  and  at  the 
option  of  any  two  members  of  the  Supreme  Court,  will,  in  all  but  three 
classes  of  cases,  substitute,  in  lieu  of  the  action  of  the  Supreme  Court, 
as  a  court,  upon  the  application,  the  final  action  of  any  two  members 
of  that  court,  acting  in  term  time  or  in  vacation,  as  justices  only,  and 
not  as  a  court. 

6.  The  operation  of  the  Act,  in  so  far  as  such  designated  justices 
are  concerned,  is  wholly  contingent  upon  the  exercise  by  (a)  the  chief 
justice,  or  (b)  any  two  justices,  of  the  Supreme  Court,  of  the  option 
therein  conferred  upon  that  court  and  justices  thereof. 

7.  It  almost  constantly  disrupts  and  disturbs  some  three  Courts  of 
Civil  Appeals,  and,  indirectly,  throws  additional  cases  upon  the  dockets 
of  all  other  Courts  of  Civil  Appeals. 

8.  It  compels  some  three  justices  of  as  many  Courts  of  Civil  Appeals 
to  leave  their  own  courts  to  which  they  were  elected,  and  generally 
even  their  own  supreme  judicial  districts,  and  to  forego  the  exercise 
of  the  high  judicial  powers  conferred  by  the  Constitution  upon  those 
courts,  and  the  discharge  of  duties  for  the  performance  of  which  they 
were  sworn,  and,  at  the  State  Capitol,  to  exercise  extraneous  powers 
and  discharge  different  duties  imposed  upon  them  by  the  Legislature 
only,  in  cases  not  then  within  the  jurisdiction  of  any  Court  of  Civil 
Appeals. 

9.  It  deprives  litigants  in  those  bereaved  courts,  indefinitely,  and 
possibly  continuously  for  an  entire  term  or  more,  of  the  services  and 
judgment  of  such  designated  justices,  respectively. 

10.  The  duties  of  such  designated  justices,  as  prescribed  by  said 
relief  Act,  are  being  performed  by  them  under  appointments  or  desig- 
nations not  made  as  required  by  the  express  provisions  of  the  Act. 

11.  In  the  absence  of  any  provision  of  the  Constitution,  or  of  said 
Act,  or  of  any  other  statute  therefor,  a  majority  only  of  said  desig- 
nated justices  are  acting,  from  time  to  time,  and  are  exercising,  finally, 
all  of  the  powers  conferred  upon  them  by  said  Act,  in  numerous  causes 
in  which  some  third  designated  justice  happens  to  be  disqualified  by 
reason  of  the  fact  that  the  appeal  is  from  a  decision  of  the  Court  of 
Civil  Appeals  of  which  he  is  a  member. 

12.  Jn  the  absence  of  any  constitutional  or  statutory  authority  there- 
for, all  decisions  and  actions  of  such  designated  justices  are  being  re- 
ported, from  week  to  week,  to  the  Supreme  Court,  in  the  form  of  mere 
unsigned  memoranda,  and  are  being  announced  by  that  court,  in  open 
court,  and  are  being  recorded  in  its  minutes,  as  the  oflBcial  "Actions  of 


Digitized  by  VjOOQIC 


1917.]      San  Antonio  &  Aransas  Pass  Ry.  Co.  v.  Blair.  445 

the  Committee  of  Judges  of  Courts  of  Civil  Appeals  on  Eef erred  Ap- 
plications." Aside  from  the  record,  it  is,  unfortunately,  a  fact  that 
such  actions  of  the  designated  justices  are  being  announced  from  week 
to  week,  by  various  newspapers,  as  the  actions  of  the  Supreme  Court. 

The  precedents  in  constitutional  and  statutory  construction  thus  set 
will,  T  doubt  not.  long  prove  to  be  radically,  though  insiduously,  per- 
nicious in  both  theory  and  practice;  and  the  actual  operation  of  the 
statute,  as  so  construed  and  applied,  almost  certainly  will  entail  many 
grave  and  untoward  consequences,  extending  through  coming  years. 
Especially  is  that  to  be  apprehended  in  cases  in  which  referred  applica- 
tions for  writs  of  error  have  been  or  shall  be  refused,  by  only  two,  or 
even  by  three,  designated  justices ;  and  the  general  danger  is  aggravated 
by  the  lack  of  statutory  provision  for  preserving,  or  even  for  making 
an  official  record  or  report  of  their  action  upon  or  in  relation  to  such 
referred  applications,  or  for  enforcing  the  findings  or  actions  of  such 
designated  justices. 

Never  before,  in  the  history  of  this  State,  have  there  arisen  in  court 
such  important  issues  so  radically  affecting  our  judicial  system.  The 
resulting  situation  is,  in  my  estimation,  one  of  surpassing  gravity. 

Legislators  derive  all  their  powers  from  the  people,  through  .the  Con- 
stitution; how,  then,  can  they  disregard  it  without  destroying  the  very 
foundation  of  their  authority?  Vattel,  p.  31;  Kilbourn  v.  Thompson, 
103  U.  S.,  190 

"The  difference  between  a  free  and  an  arbitrary  government  I  take 
to  be — that  in  the  former,  limits  are  assigned  to  those  to  whom  the  ad- 
ministration is  committed;  but  the  latter  depends  upon  the  will  of  the 
departments,  or  some  of  them.  Hence. the  utility  of  a  written  Consti- 
tution.^'^   Nelson,  J.,  in  Kamper  v.  Hawkins,  1  Va.  Cases,  23. 

But  of  what  benefit  are  limitations  and  restrictions  in  a  written  Con- 
stitution if  they  are  not  to  be  observed  and  enforced? 

"Written  Constitutions  are  the  product  of  deliberate  thought.  Words 
are  hammered  and  crystallized  into  strength,  and  if  ever  there  is  power 
in  words  it  is  in  the  words  bf  a  written  Constitution.  Behind  the  words 
is  the  power  of  a  free  people  operating  through  the  medium  of  a  con- 
stitutional convention,  called  together  for  the  purpose  of  framing  a 
fundamental  and  inviolable  system  of  government. .  Of  all  governmental 
instruments  it  is  the  most  solemn  and  powerful.  Its  grants  are  un- 
alterable, its  delegations  of  power  unchangeable  and  its  commands 
supreme.  Until  the  people  themselves  shall  annul  or  change  their  Con- 
stitution, all  must  obey  its  mandates.     ... 

^^he  Legislature  can  not  for  any  purpose  cross  the  line  which  sep- 
arates the  departments  and  secures  the  independence  of  the  judiciary. 
It  is  not  the  length  of  the  step  inside  the  sphere  of  the  judiciary  that 
summons  the  courts  to  assert  their  constitutional  rights  and  demands 
of  them  the  performance  of  their  sworn  duty,  for  the  slightest  encroach- 
ment is  a  wrong  to  be  at  once  condemned  and  resisted.  As  Daniel  \^eb- 
ster  said,  and  Mr.  Calhoun  substantially  repeats,  the  ^encroachment  must 
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be  resisted  at  the  first  steps/  ^'  State  ex  rel.  Hovey  v.  Noble,  118  Ind.;^ 
350,  4  L.  R.  A.,  101. 

"The  creation  of  a  thousand  forests  is  in  one  acom,  and  Egypt, 
Greece,  Rome,  Ganl,  Britain,  America,  lie  folded  already  in  the  first 
man.  Epoch  after  epoch,  camp,  kingdom,  empire,  republic,  democracy, 
are  merely  the  application  of  his  manifold  spirit  in  the  manifold  world.'' 
Emerson's  Essay  on  History. 

So  I  see  in  said  relief  Act  the  vital  germ  which  already  has  broken 
down  constitutional  barriers  upon  legislative  authority,  and  has  worked 
a  clear  usurpation  of  supreme  judicial  power,  and  materially  has  dis- 
turbed the  constitutional  operations  of  the  Supreme  Court  and  of  Courts 
of  Civil  Appeals,  and  which,  if  it  has  not  already  done  so,  soon  may 
convert  all  our  courts  into  mere  legislative  dependeiicies  instead  of  a 
co-ordinate  department  of  government,  and,  in  due  progression,  trample 
upon  our  Bill  of  Rights  and  all  the  liberties  and  privileges  of  the 
individual. 

"If  the  Legislature  may  infringe  this  Constitution,  it  is  no  longer 
fixed;  it  is  not  this  year  what  it  was  the  last;  and  the  liberties  of  the 
people  are  wholly  at  the  mercy  of  the  Legislature.''  Roane,  J.,  in 
Kamper  v.  Hawkins.  1  Va.  Cases,  20. 

The  transcendent  issue  which  lies  wrapped  up  in  said  relief  Act  is 
this:  Shall  plain  provisions  of  the  Constitution  of  Texas  be  ignored? 
The  vital  spirit  of  that  issue  sits,  seen  or  unseen,  at  the  heaaiOistone 
of  every  citizen  of  this  State. 

The  supreme  mission  of  the  Supreme  Court  of  Texas  has  been,  while 
administering  justice  between  litigants,  ever  to  uphold  the  fundamental 
principles  upon  which  our  State  government  was  founded;  to  keep 
visible  the  established  lines  of  demarcation  between  the  powers  of  the 
three  co-ordinate  departments,  and  to  stay  the  encroachments  of  any 
one  upon  another;  to  maintain  the  essential  elements  of  enlightened 
jurispnidence  as  written  in  our  State  Constitution;  to  preserve  to  the 
keeping  of  the  courts,  all  the  judicial  power,  except  as  otherwise  ex- 
pressly provided  by  the  Constitution ;  and  fearlessly  to  retain  and  justly 
to  exercise,  as  a  court,  in  all  the  causes  and  matters  properly  within 
its  own  clear  and  continuing  jurisdiction,  not  a  part  only,  but  all  and 
every  applicable  portion,  of  that  exclusive  supreme  judicial  power  which 
has  been  vested  in  it,  as  a  court;  and  all  this,  not  for  the  sake  of  the 
judiciary  or  of  that  particular  court,  but  because  it  is  a  function  and 
duty  of  that  court  to  do  so,  and  because  an  actual  separation  of  the 
three  great  powers  of  government  is  essential  to  real  liberty,  and  be- 
cause an  independent  judiciary  constitutes  the  true  cornerstone  of  all 
government  among  freemen. 

For  years  I  have  earnestly  advocated  the  adoption  of  such  amend- 
ments of  our  Constitution,  and  such  valid  legislative  and  other  measures 
as,  together,  would  enable  our  Supreme  Court  to  get  and  stay  abreast 
of  its  work;  nevertheless,  upon  questions  as  to  the  validity  of  said 
relief  Act  that  intense  desire  of  mine  must  yield  to  the  applicable  and 


Digitized  by  VjOOQIC 


1917,]      San  Antonio  &  Aransas  Pass  Ky.  Co.  v.  Blair.  447 

plain  provisions  of  the  Constitution;  and  upon  questions  involving  con- 
structions of  said  Act  that  desire  must  yield  to  the  phraseology  of  the 
Act  itself.  Cost  what  it  may,  I  will  not  sacrifice  the  Constitution — 
our  social  compact — ^upon  the  altar  of  but  seeming  temporary  expe- 
diency. It  was  for  use  in  just  such  emergencies  that  the  Constitution 
was  adopted. 

I  regret  that  these  constitutional  questions  arise  under  a  statute 
which  directly  affects  the  full  exercise  of  the  judicial  power  of  the 
court  of  which  I  am  a  member ;  but  in  the  premises  I  am  no  more  free 
to  withhold  a  candid  expression  of  my  matured  judgment  than  if  those 
questions  related  solely  to  any  other  constitutional  court. 

*The  question  which  faces  us  is  not  one  of  discretion,  but  of  im- 
perative duty.  The  duty  of  maintaining  the  separation  of  the  depart- 
ments of  the  government  and  the  integrity  and  existence  of  the  courts 
as  established  and  organized  by  the  Constitution  is  one  of  the  most 
important  that  the  judiciary  is  required  to  perform.  It  is  the  duty  of 
the  courts  to  uphold  the  Constitution  as  it  is  written,  and  to  yield  no 
part  of  their  right  or  authority.  Judges  are  chosen  for  the  purpose  of 
maintaining  the  limitations  of  the  Constitution,  without  which  free 
government  can  not  exist.  As  was  said  by  the  Court  of  Appeals  of 
New  York: 

'^^f  this  provision  were  intended  solely  for  the  protection  of  the 
judges  they  might  waive  it,  but  we  do  not  think  it  was  so  intended. 
It  was,  in  our  judgment,  like  the  whole  judicial  system  of  the  State, 
intended  for  the  benefit  of  the  people,  and  to  secure  to  litigants  a  forum 
in  which  they  might  have  their  controversies  adjudged.  The  jurisdiction 
which  the  Constitution  preserves  in  the  courts  named  is  inalienable,  and 
carries  with  it  the  corresponding  duty  on  the  part  of  these  courts  to 
exercise  it  when  called  upon  in  proper  form  to  do  so.^  Alexander  v. 
Bennett,  60  N.  Y.,  204.^'  State  ex  rel.  Hovey  v.  Noble,  118  Ind.,  360, 
4  L.  B.  A.,  101,  by  Chief  Justice  Elliott. 

Consequently,  but  with  due  and  respectful  deference  to  the  joint  com- 
mittee of  distinguished  lawyers  who  stood  sponsor  to  the  Legislature 
for  the  constitutionality  of  said  relief  Act,  and  to  the  legislative  depart- 
ment, and  to  my  associates,  whose  determination  of  the  issues  herein 
discussed  is  by  section  2  of  article  5  of  our  Constitution  made  binding, 
I  consider  it  my  unquestionable  duty  to  express  here,  in  permanent  form, 
and  once  for  all,  my  deep-rooted  and  settled  convictions  (a)  that,  for 
various  reasons,  said  statute  is  unconstitutional,  and^  therefore,  void; 
(b)  that  even  though  it  be  held  to  be  constitutional  and  valid,  it  well 
may  be  doubted  whether,  as  it  stands,  or  in  connection  with  kindred 
previous  and  contemporary  legislation,  it  is  intelligible  and  workable; 
and  (c)  that  even  if  it  is  both  valid  and  workable,  the  practical  con- 
struction which  the  Supreme  Court  has  so  placed  upon  it,  in  several 
material  particulars,  is  seriously  erroneous. 

A  statement  and  discussion  of  at  least  some  of  the  grounds  support- 
ing those  conclusions  will,  I  trust,  at  least  make  plain  my  own  attitude 
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in  the  premises,  and  may  also  serve,  in  future  years,  as  a  marker,  along 
the  new  and  rugged  way,  for  a  wholesome  return  to  the  beaten  paths 
and  established  principles  so  plainly  blazed  out  and  defined  by  our 
organic  law,  and  heretofore  generally  recognized  and  followed  by  the 
Legislature  and  by  all  the  courts  of  this  State. 

The  multiplicity,  complexity  and  inter-dependency  of  the  questions 
and  legal  principles  which  are  involved,  and  the  fact  that  one  who  writes 
a  dissenting  opinion  is  at  the  laboring  oar,  and,  unlike  the  majority 
of  the  court,  is  not  in  a  position  to  rest  his  judgment  upon  a  mere 
ex  cathedra  statement  of  bis  views,  account  for,  and  possibly,  in  some 
degree,  excuse  the  length  to  which  this  opinion  may  run,  and  also  some 
repetition.  The  situation,  as  I  view  it,  certainly  calls  for  something 
more  than  mere  quotation  of  the  Constitution. 

Said  relief  Act  is  as  follows: 

"An  Act  to  relieve  the  crowded  condition  of  the  dockets  of  the 
Supreme  Court  by  further  regulating  the  mode  in  which  and  the  con- 
ditions on  which  judgments  of  the  Courts  of  Civil  Appeals  may  be 
brought  before  the  Supreme  Court  for  revision,  granting  additional 
powers  to  the  chief  justice  and  associate  justices  of  the  Supreme  Court 
and  of  the  Courts  of  Civil  Appeals  as  incidental  to  the  offices  held  by 
them;  providing  for  compensation  of  certain  justices  of  the  Courts  of 
Civil  Appeals  while  acting  as  herein  provided,  and  declaring  an  emer- 
gency. 
"Be  it  enacted  by  the  Legislature  of  the  State  of  Texas : 

"Section  1.  It  is  made  a  condition  of  obtaining  a  review  upon  writ 
of  error  by  the  Supreme  Court  of  any  final  judgment  of  any  Court 
of  Civil  Appeals  that  good  cause  therefor  first  be  shown  in  an  appli- 
cation for  such  writ,  as  heretofore  required,  the  sufficiency  of  such 
cause  to  be  determined  as  herein  provided. 

"Sec.  2.  Provided,  the  chief  justice  of  the  Supreme  Court  or  any 
two  of  the  justices  thereof  are  empowered  as  soon  as  this  Act  shall 
become  a  law,  by  a  writing  to  be  recorded  in  the  minutes  of  the  Supreme 
Court,  to  designate  three  of  the  justices  of  the  Courts  of  Civil  Appeals 
to  act  as  hereinafter  provided.  The  powers  given  to  the  chief  justice, 
or  associate  justices,  of  the  Supreme  Court,  may  be  exercised  from  time 
to  time  as  long  as  reason  therefor  may  exist,  and  the  personnel  of  the 
designated  justices  of  the  Courts  of  Civil  Appeals  may  be  changed  as 
often  as  may  be  found  advisable,  by  relieving  one,  or  more,  and  desig- 
nating another,  or  others,  in  order  to  interfere  as  little  as  possible  with 
the  work  of  the  Courts  of  Civil  Appeals,  such  action  to  be  in  writing 
and  recorded,  as  before;  and  not  more  than  one  justice  shall  be  desig- 
nated to  serve  at  any  one  time  from  any  one  of  these  courts. 

"S(^e.  3.  It  shall  be  the  duty  of  the  justices  of  the  Courts  of  Civil 
Appeals  so  designated,  upon  receiving  notice  thereof,  to  assemble  to- 
gether at  the  capital  of  the  State  and  to  take  up,  consider  and  act 
upon  such  applications  for  writs  of  error,  whether  then  pending  or 
afterwards  filed  as  may  be  referred  to  them  by  (the)   Supreme  Court 
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or  any  two  justices  thereof,  by  granting,  refusing  or  dismissing  the 
same  in  accordance  with  the  practice  of  the  Supreme  Court  heretofore 
prevailing;  and  such  designated  justices  may  make  such  orders  and 
give  such  directions  incidental  to  the  consideration  and  disposition  of 
applications,  as  are  sanctioned  by  such  practice. 

"Sec.  4.  The  granting  of  an  application  shall  admit  the  cause  into 
the  Supreme  Court  to  be  proceeded  with  by  that  court  as  heretofore 
provided  by  law.  The  refusal  or  dismissal  of  an  application  shall  have 
the  effect  of  denying  the  admission  of  the  cause  into  the  Supreme  Court, 
except  that  motions  for  rehearing  may  be  made  to  such  designated 
justices  in  the  same  way  as  such  motions  to  the  Supreme  Court  have 
been  heretofore  allowed;  provided,  that  the  refusal  or  dismissal  of  any 
application  shall  not  be  regarded  as  a  precedent  or  authority  in  any 
other  cause;  and,  provided,  that  no  one  of  such  justices  shall  partici- 
pate in  acting  upon  an  application  in  a  cause  decided  during  his  in- 
cumbency by  the  court  of  which  he  is  a  member. 

"Sec.  5.  The  Supreme  Court  shall  still  have  power  to  act  upon 
applications  for  writs  of  error,  when  deemed  expedient,  and  the  same 
power  is  hereby  conferred  upon  the  justices  of  that  court,  action  by 
any  two  of  whom  shall  be  sufficient.  And  in  any  cause  in  which  the 
judges  of  the  Courts  of  Civil  Appeals  shall  have  disagreed  or  which 
the  Courts  of  Civil  Appeals  shall  have  held  differently  upon  the  same 
question  of  law  from  the  holding  of  another  Court  of  Civil  Appeals  or 
of  the  Supreme  Court,  or  shall  have  declared  void  a  statute  of  tiie  State, 
the  application  for  writ  of  error  shall  be  passed  upon  by  the  Supreme 
Court. 

"Sec.  6.  The  powers  herein  conferred  upon  the  chief  justice  and 
associate  justices  of  the  Supreme  Court  and  of  the  Courts  of  Civil 
Appeals  are  declared  to  be  incidental  to  the  offices  held  by  them  re- 
spectively. 

"Sec.  7.  Justices  of  the  Courts  of  Civil  Appeals  shall  be  entitled 
to  have  their  actual  and  necessary  expenses  incurred  in  going  to,  remain- 
ing at  and  returning  from  the  capital  in  the  .discharge  of  the  additional 
duties  hereby  imposed  upon  them,  paid  out  of  the  State  Treasury  from 
warrants  drawn  by  the  Comptroller,  based  upon  itemized  accounts  of 
such  expenses,  verified  by  the  certificate  or  affidavit  of  the  claimaht. 

"Sec.  8.  The  great  delays,  often  amounting  to  a  denial  of  justice, 
in  the  disposition  of  business  in  the  Supreme  Court,  owing  to  the 
accumulation  of  more  work  than  can  be  done  by  the  judges  thereof, 
create  an  imperative  public  necessity  and  an  emergency  for  the  sus- 
pension of  the  constitutional  rule  requiring  bills  to  be  read  on  three 
several  days  in  each  house,  and  for  putting  this  Act  in  force  from  and 
after  its  passage,  and  it  is  accordingly  so  enacted." 

The  Constitution  of  Texas  provides: 

"The  powers  of  the  government  of  the  State  of  Texas  shall  be 
divided  into  three  distinct  departments,  each  of  which  shall  be  con- 
Vol.     108-29. 
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fided  to  a  separate  body,  of  magistracy,  towit:  Those  which  are  legis- 
lative to  one.  those  which  are  executive  to  another,  and  those  which  are 
judicial  to  another;  and  no  person  or  collection  of  persons,  being  of 
one  of  these  departments,  shall  exercise  any  power  properly  attached 
to  either  of  the  others  except  in  the  instances  herein  expressly  permitted/* 
Sec.  1,  art.  2. 

"The  legislative  power  of  this  State  shall  be  vested  in  a  Senate  and 
a  House  of  Representatives,  whidh  together  shall  be  styled  ^ibe  Legis- 
lature of  the  State  of  Texas.' "    Sec.  1,  art.  3. 

"No  law  shall  be  passed  except  by  bill.''     Sec.  30,  art.  3. 

Following  up  the  above  mentioned  sharp  distinction  in  classification 
of  governmental  powers,  article  5,  the  present  judiciary  article  of  our 
Constitution,  as  amended  in  1891,  in  making  a  careful  distribution  of 
judicial  power,  provides: 

"The  judicial  power  of  this  State  shall  be  vested  in  one  Supreme 
Court,  in  Courts  of  Civil  Appeals,  in  a  Court  of  Criminal  Appeals,  in 
District  Courts,  in  County  Courts,  in  Commissioners  Courts,  in  courts 
of  justices  of  the  peace,  and  in  such  other  courts  as  may  be  provided 
by  law.  .  .  .  The  Legislature  may  establish  such  other  courts  as 
it  may  deem  necessary  and  prescribe  the  jurisdiction  and  organization 
thereof,  and  may  conform  the  jurisdiction  of  the  district  and  other 
inferior  courts  thereto."     Sec.  1,  art.  5. 

'TThe  Supreme  Court  shall  consist  of  a  chief  justipe  and  two  asso- 
ciate justices,  any  two  of  whom  shall  constitute  a  quorum,  and  the  con- 
currence of  two  judges  shall  be  necessary  to  the  decision  of  a  case.'* 
Sec.  2,  art.  5. 

*The  Supreme  Court  shall  have  appellate  jurisdiction  only,  except 
as  herein  specified,  which  shall  be  co-extensive  with  the  limits  of  the 
State.  Its  appellate  jurisdiction  shall  extend  to  questions  of  law  aris- 
ing in  cases  of  which  the  Courts  of  Civil  Appeals  have  appellate  juris- 
diction under. such  restrictions  and  regulations  as  the  Legislature  may 
prescribe.  Until  otherwise  provided  by  law  the  appellate  jurisdiction 
of  the  Supreme  Court  shall  extend  to  questions  of  law  arising  in  the 
cases  in  the  Courts  of  Civil  Appeals  in  which  the  judges  of  any  Court 
of  Civil  Appeals  may  disagree,  or  where  the  several  Courts  of  Civil 
Appeals  may  hold  differently  on  the  same  question  of  law,  or  where  a 
statute  of  the  State  is  held  void.  The  Supreme  Court  and  the  justices 
thereof  shall  have  power  to  issue  writs  of  habeas  corpus  as  may  be 
prescribed  by  law;  and,  under  such  regulations  as  may  be  prescribed 
by  law,  the  said  courts  and  the  justices  thereof  may  issue  the  writs  of 
mandamus,  procedendo,  certiorari,  and  such  other  writs  as  may  be  neces- 
sary to  enforce  its  jurisdiction.  The  Legislature  may  confer  original 
jurisdiction  on  the  Supreme  Court  to  issue  writs  of  quo  warranto  and 
mandamus  in  such  cases  as  may  be  specified,  except  as  against  the 
Governor  of  the  State.  The  Supreme  Court  shall  also  have  power, 
upon  aflBdavit  or  otherwise  as  by  the  court  may  be  determined,  to  ascer- 
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tain  such  matters  of  fact  as  may  be  necessary  to  the  proper  exercise  of 
its  jurisdiction/'     Sec.  3,  art.  5. 

"The  Court  of  Criminal  Appeals  shall  consist  of  three  judges,  any 
two  of  whom  shall  constitute  a  quorum;  and  the  concurrence  of  two 
judges  shall  be  necessary  to  a  decision  of  said  court.''     Sec.  4,  art.  5. 

"The  Court  of  Criminal  Appeals  shall  have  appellate  jurisdiction  co- 
extensive with  the  limits  of  the  State  in  all  criminal  cases  of  whatever 
grade,  with  such  exceptions  and  under  such  regulations  as  may  be 
prescribed  by  law.  The  Court  of  Criminal  Appeals  and  the  judges 
thereof  shall  have  the  power  to  issue  the  writ  of  habeas  corpus,  and, 
under  such  regulations  as  may  be  prescribed  by  law,  issue  such  writs 
as  may  be  necessary  to  enforce  its  own  jurisdiction.  The  Court  of 
Criminal  Appeals  shall  have  power,  upon  aflBdavit  or  otherwise,  to 
ascertain  such  matters  of  fact  as  may  be  necessary  to  the  exercise  of 
its  jurisdiction."     Sec.  5,  art.  5. 

"The  Legislature  shall  as  soon  as  practicable  after  the  adoption  of 
this  amendment  divide  the  State  into  not  less  than  two  nor  jnore  than 
three  supreme  judicial  districts  and  thereafter  into  such  additional 
districts  as  the  increase  of  population  and  business  may  require,  and 
shall  establish  a  Court  of  Civil  Appeals  in  each  of  said  districts,  which 
shall  consist  of  a  chief  justice  and  two  associate  justices,  who  shall  have 
the  qualifications  as  herein  prescribed  for  justices  of  the  Supreme  Court. 
Said  Courts  of  Civil  Appeals  shall  have  appellate  jurisdiction  co-exten- 
sive with  the  limits  of  their  respective  dista'icts,  which  shall  extend  to 
all  civil  cases  of  which  the  District  Courts  or  County  Courts  have  original 
or  appellate  jurisdiction,  under  such  restrictions  and  regulations  as 
may  be  prescribed  by  law.  Provided,  that  the  decisions  of  said  courts 
shall  be  conclusive  on  all  questions  of  fact  brought  before  them  on 
appeal  or  error. 

*^ach  of  said  Courts  of  Civil  Appeals  shall  hold  its  sessions  at  a 
place  in  its  district  to  be  designated  by  the  Legislature,  and  at  such 
time  as  may  be  prescribed  by  law.  .  .  .  Said  courts  shall  have 
such  other  jurisdiction,  original  and  appellate,  as  may  be  prescribed 
by  law."     Sec.  6,  art.  5. 

Concerning  District  Courts  and  district  judges  and  their  powers,  our 
Constitution  provides,  among  other  things: 

"Said  courts  and  the  judges  thereof  shall  ITave  power  to  issue  writs 
of  habeas  corpus,  mandamus,  injunction  and  certiorari  and  all  writs 
necessary  to  enforce  their  jurisdiction."     Sec.  8,  art.  6. 

And  in  providing  for  County  Courts  and  county  judges,  and  defining 
their  powers,  it  declares: 

"And  the  County  Court,  or  judge  thereof,  shall  have  power  to  issue 
writs  of  injuDction,  mandamus  and  all  writs  necessary  to  the  enforce- 
ment of  the  jurisdiction  of  said  court,  and  to  issue  writs  of  habeas 
corpus  in  cases  where  the  offense  charged  is  within  the  jurisdiction  of 
the  County  Court  or  any  other  court  or  tribunal  inferior  to  said  court." 
Sec.  16,  art.  5. 
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That  Constitution  provides,  also: 

*^o  person  shall  hold  or  exercise,  at  the  same  time,  more  than  one 
civil  office  of  emolument  except  that  of  justice  of  the  peace,  county 
commissioner,  notary  public,  and  postmaster,  unless  otherwise  specially 
provided  herein/^     Sec.  40,  art.  16. 

"All  courts  shall  be  open,  and  every  person  for  an  injury  done  him, 
in  his  lands,  goods,  person  or  reputation,  shall  have  remedy  by  due 
course  of  law."     Sec.  13,  art.  1. 

"No  citizen  of  this  State  shall  be  deprived  of  life,  liberty,  property, 
privileges  or  immunities,  or  in  any  manner  disfranchised,  except  by  the 
due  course  of  the  law  of  the  land."     Sec.  19,  art.  1. 

Said  provisions  in  our  organic  law  fairly  contemplate  and  require, 
among  other  things: 

1.  That,  except  as  therein  provided,  the  Legislature,  only,  shall 
exercise  legislative  power;  it  can  not  be  delegated. 

2.  That,  with  the  exceptions  therein  specifically  mentioned,  all  the 
"judicial  power'^  of  this  State  shall  be  vested  in  courts,  as  courts;  it 
can  not  exist  elsewhere. 

3.  That,  as  constituting  such  distinct  exceptions,  only  certain  care- 
fully enumerated  powers  shall  vest  in  justices  and  judges  of  certain, 
enumerated  courts  other  than  Courts  of  Civil  Appeals,  to  be  exercised 
in  the  capacities  of  justices  or  judges,  in  chambers  or  in  vacation,  and 
not  as  a  court 

4.  That  the  appellate  jurisdiction  of  the  Supreme  Court  is,  indeed, 
largely  the  subject  of  legislative  control ;  but  the  juiiciaX  power  of  that 
court,  having  been  conferred  thereon  by  the  Constitution  itself,  can  not 
be  shifted  elsewhere  by  even  the  Legislature. 

This  vital  distinction  is  of  paramount  and  controlling  importance; 
but  it  is  one  which  said  relief  Act  seems  wholly  to  have  disregarded. 
And  upon  that  rock  of  our  Constitution  said  opinion  of  the  majority 
of  our  Supreme  Court  in  the  Blair  case  must  suffer  ultimate  ship- 
wreck. Calling  our  granite  Capitol  a  kite  will  not  make  it  fly.  "There 
is  no  magic  in  mere  words  to  change  the  real  into  the  unreal."  Neither 
the  lapse  of  time  nor  practice  of  courts  or  judges  can  vindicate  the 
exercise  of  judicial  power  under  an  unconstitutional  statute.  Titus  v. 
Latimer,  5  Texas,  433 ;  Bochelle  v.  Lane,  105  Texas,  350,  148  S.  W.,  560. 

5.  That  the  Constitution  itself  having  expressly  defined  the  appel- 
late jurisdiction  of  the  Supreme  Court,  subject  only  to  such  changes  as 
the  Legislature  may  see  fit  to  make  therein,  in  conformity  with  the 
terms  and  provisions  of  that  instrument,  any  and  all  such  changes 
must  be  made,  directly,  by  the  Legislature  itself,  in  the  exercise  of  its 
own  judgment  and  discretion.  And  such  power  may  not  be  exercised, 
even  by  the  Legislature,  except  through  a  statute  which  specifies,  un- 
conditionally, what  classes  of  cases  shall,  or  shall  not,  fall  and  lie 
within  that  jurisdiction, — a  statute  which  operates  alike,  at  all  times, 
upon  all  cases  of  the  same  class  and  character. 

6.  That  anv  and  all  such  cases  as  shall  so  fall  and  lie  within  the 
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appellate  jurisdiction  of  the  Supreme  Court,  whether  such  jurisdiction 
shall  then  exist  (a)  by  virtue  of  the  enumeration  in  the  Constitution 
of  the  three  classes  of  cases  mentioned  in  said  section  3  of  article  5, 
or  (b)  by  virtue  of  some  statute  specifically  enlarging  or  diminishing 
that  jurisdiction  (and,  as  a  corollary,  that  all  questions  involved  in 
ascertaining  or  determining  that  jurisdiction)  shall  be  passed  upon  and 
decided  by  the  Supreme  Court  itself,  as  a  court,  the  concurrence  of 
two  justices  thereof  being  suflftcient,  however,  to  control  the  action  of 
that  court. 

7.  That  each  court  in  our  judicial  system,  as  occasion  therefor  may 
arise,  shall  exercise  all  of  the  jurisdiction  and  all  of  the  judicial  power 
conferred,  and  shall  perform  all  of  the  duties  imposed  upon  it  by  the 
Constitution  and  laws,  and  that  each  justice  and  each  judge  of  any 
such  court,  as  occasion  may  require,  shall,  himself,  exercise  all  powers 
and  perform  all  duties  so  conferred  or  imposed  upon  him  as  such 
justice  or  judge;  and,  as  a  corollary,  that  every  justice  or  judge  of 
any  court  shall  be  and  remain,  as  far  as  reasonably  may  be  possible, 
and  with  rare  exceptions,  in  attendance  thereon,  during  its  terms,  con- 
tributing his  entire  working  time  and  energies  to  the  consideration  and 
proper  disposition  of  cases  coming  before  such  court,  and  to  matters, 
if  any,  properly  coming  before  him  as  such  justice  or  judge  of  such  court. 

8.  That  no  justice  of  any  Court  of  Civil  Appeals  shall,  at  the  same 
time,  hold  any  other  office  of  emolument. 

9.  That,  inasmuch  as  Courts  of  Civil  Appeals  exist  by  virtue  of 
express  provisions  of  the  Constitution  and  statutes,  with  certain  defi- 
nitely prescribed  judicial  powers  and  duties,  the  Legislature,  whether 
acting  directly  or  through  delegated  authority,  has  no  power  to  invade 
those  courts  and  take  therefrom  duly  elected  or  appointed  qualified  and 
acting  justices  thereof,  and  impose  upon  them,  either  as  such  justices 
or  as  individuals,  additional  conflicting  powers,  and  require  of  them, 
at  the  State  Capitol,  which  in  all  instances  save  one  is  far  removed  from 
the  location  of  their  respective  Courts  of  Civil  Appeals,  the  exercise 
of  powers  and  the  discharge  of  duties  which  in  nowise  are  related  to 
the  constitutional  or  statutory  jurisdiction  or  powers  or  duties  of 
Courts  of  Civil  Appeals,  or  of  members  thereof,  and  which  materially 
interfere  with  the  proper  exercise  of  powers  and  the  eflBcient  discharge 
of  duties  which  the?  Constitution  and  laws  have  imposed  upon  them  as 
members  of  those  high  appellate  tribunals,  such  legislative  action  con- 
stituting an  unwarranted  invasion  of  their  rights  and  privileges  as 
members  of  those  courts. 

10.  That  the  Legislature  shall  not  deny  to  litigants  in  the  Supreme 
Court  the  exercise,  by  that  court,  in  their  cases,  of  the  supreme  judicial 
power  which  exists  in  that  court  only,  nor  deliberately,  and  for  extended 
periods  of  time,  deprive  litigants  in  any  Court  of  Civil  Appeals  of  the 
services  and  judgment  of  the  chief  justice  or  of  an  associate  justice  of 
that  court. 

The  above  mentioned  plain  and  undeniable  features  of  the  funda- 
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mental  law  of  the  land — embodying  basic  principles  of  our  entire  judi- 
cial system — should  be  kept  in  mind  in  studying  said  relief  Act,  and 
by  them  its  validity  should  be  tested ;  and,  if  it  be  found  or  held  valid 
in  the  light  of  those  principles,  its  terms  and  provisions  should  be 
construed  and  applied. 

For  the  sake  of  perspective,  certain  salient  features  of  said  relief 
Act  are  outlined,  just  here,  consideration  of  details  being  reserved,  for 
convenience,  to  subsequent  portions  of  this  discussion. 

A.  Its  purpose  is  '%  relieve  the  crowded  condition  of  the  dockets 
of  the  Supreme  Court,'^  and  to  prevent  "delays,  often  amounting  to  a 
denial  of  justice,  in  the  disposition  of  business  in  the  Supreme  Court, 
owing  to  the  accumulation  of  more  work  than  can  be  done  by  the  judg^ 
thereof.'^     Caption;  sec.  8. 

B.  Toward  that  highly  laudable  objective  it  moves  along  converging 
lines,  as  follows: 

(1)  'TBy  further  regulating  the  mode  in  which  and  the  conditions 
on  which  judgments  of  the  Courts  of  Civil  Appeals  may  be  brought 
before  the  Supreme  Court  for  revision."  The  "mode'*  of  the  appeal  to 
the  Supreme  Court,  so  further  regulated,  is  the  long  established  stat- 
utory appeal  by  means  of  a  petition  or  application  for  a  writ  of  error, 
Eevised  Statutes,  article  1540  et  eeq.,  not  embracing  presentation  of 
cases  upon  "certified  questions.*'  Rev.  Stats.,  art.  1619.  The  newly 
added  and  more  onerous  condition  precedent  for  obtaining  a  "revision" 
(caption),  or  a  "review"  (sec.  1)  by  the  Supreme  Court,  of  any  such 
appealed  case, — or,  in  other  words,  for  securing  "the  admission  of  the 
cause  into  the  Supreme  Court"  (see.  4),  for  consideration  and  review 
by  that  court,  upon  its  merits, — is  that  such  application  shall  first  be 
granted.    Sees.  1  and  4. 

(2)  By  creating  two  additional  instrumentalities  or  agencies  which 
may  pass  upon  all  but  an  excepted  few  applications  for  writs  of  error, 
"dismissing"  or  "refusing**  or  "granting**  same,  the  exercise  of  that 
power  by  one  of  those  new  agencies  being  contingent  upon  the  authorized 
reference  of  the  application.  Caption ;  sec.  3.  Under  the  terms  of  the 
relief  Act,  the  power  of  dismissing,  refusing,  or  granting  such  applica- 
tions, which  heretofore  has  been  restricted  to  the  Supreme  Court,  as  a 
court,  now  may  be  exercised  (a)  by  that  court,  as  heretofore,  or  (b) 
by  any  two  justices  of  that  court,  acting  as  such  justices,  and  not  as  a 
court,  in  term  time  or  in  vacation,  or  (c)  with  certain  stated  exceptions, 
and  contingently,  by  any  three  "designated  justices  of  Courts  of  Civil 
Appeals,**  acting  otherwise  than  as  a  court,  in  term  time  op  in  vacation. 
Sees.  5  and  3. 

C.  The  powers  of  said  three  several  and  distinct  instrumentalities  or 
agencies  in  relation  to  dismissing,  refusing,  and  granting  "applications** 
upon  which  they,  respectively,  are  authorized  to  act  (excepting  the 
power  to  act  upon  motions  for  rehearing  thereon,  which  seems  to  be 
restricted  to  such  "designated  justices  of  Courts  of  Civil  Appeals**  in 
cases  so  referred  to  them,  sec.  4)   are,  for  the  most  part,  co-ordinate, 
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being  largely  incidental  in  nature  and  character,  aiid  having,  in  most 
respects,  precisely  similar  legal  and  practical  effects,  viz: 

(1)  Dismissed  or  refusal  of  an  application  for  a  writ  of  error  has 
the  primary  effect  of  "denying  the  admission  of  the  cause  into  the 
Supreme  Court,^^  except  that  when  such  dismissal  or  refusal  is  by 
designated  justices  of  Courts  of  Civil  Appeals  a  motion  for  a  rehearing 
may  be  filed  and  they  may  act  thereon;  and  has,  also,  the  ultimate 
effect  of  finally  disposing  of  the  appeal.  Thereunder  what,  under  our 
Constitution,  is  legislative  power  is  to  be  exercised  by  each  of  said 
three  instnfmentalities  or  agencies,  in  determining  whether  a  particular 
cause  shall  or  shall  not  be  admitted  to  the  Supreme  Court  "for  revision^' 
upon  its  merits.  Const.,  art.  5,  sec.  3;  and  judiciai  power  is  to  be 
exercised  by  each  of  those  instrumentalities  or  agencies  (a)  in  passing 
upon  the  regularity  of  the  appeal;  (b)  in  determining  jurisdiction; 
(c)  in  passing  upon  the  merits  of  the  appeal,  especially  when  the  ap- 
plication for  a  writ  of  error  is  "refused,'^  thereby  making  final  and  irre- 
mediable disposition  of  the  appeal,  and  thus,  in  most  instances,  dis- 
posing, finally,  of  the  case.  Here  is  found,  I  think,  a  distinct  blend- 
ing of  legislative  power  with  judicial  power — both  to  be  exercised  by 
the  same  instrumentality  or  agency,  or  persons,  at  the  same  time,  in 
the  same  cause.  Caption ;  sees.  1,  2,  3,  4  and  5.  But  see  Const.,  art.  2, 
sec.  1. 

However,  "the  refusal  or  dismissal  of  any  application  shall  not  be 
regarded  as  a  precedent  or  authority  in  any  other  cause,"  sec.  4 ;  whereby 
such  action  is  denuded  of  an  important  element  of  supreme  judicial 
power  and  authority.  And  no  provision  is  made  for  enforcement  of 
any  act  of  such  designated  justices — another  element  of  the  exercise  of 
supreme  judicial  power  being  thus  denied. 

(2)  "The  granting  of  an  application  shall  admit  the  cause  into 
the  Supreme  Court"  for  decision  upon  its  merits.     Caption;  sec.  4. 

D.  Designated  justices  of  Courts  of  Civil  Appeals,  acting  together, 
upon  referred  applications,  and  any  two  of  the  justices  of  the  Supreme 
Court,  acting  together,  may  act  contemporaneously,  or  at  different  times, 
in  term  time  or  in  vacation,  upon  different  applications  for  writs  of 
error,  in  cases  of  the  same  class,  and  even  in  the  same  case ;  and,  during 
term  time  the  Supreme  Court  may  act,  as  formerly,  upon  any  unreferred 
application.  Referred  applications  may  include  any  application  not 
falling  within  one  of  the  three  enumerated  classes  of  cases  upon  which 
the  Supreme  Court  must  act  as  a  court.     Sees.  5  and  3. 

E.  It  is  made  the  duty  of  the  designated  justices  to  act  upon  all 
such  referred  applications,  regardless  of  whether  they  were  or  were  not 
pending  when  said  Act  took  effect.  Sec.  3.  At  that  date  there  were 
pending  upon  the  docket  of  the  Supreme ,  Court  three  hundred  fifty- 
two  applications  for  writ  of  error,  and,  of  them,  probably  ninety-five 
per  cent,  or  nearly  so  many,  were  so  referable;  and  of  the  applications 
in  those  cases  the  designated  justices  have  had  referred  to  them  and 
have  disposed  of  two  hundred  forty-one,  dismissing  twenty,  granting 
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forty-one^  and  refusing  one  hundred  eighty.  Of  applications  filed  since 
said  Act  became  efEective,  ninety  have  been  referred  to  and  acted  upon 
by  the  designated  justices.  Unquestionably,  therefore,  the  contemplated 
practical  effect  of  said  Act  was  and  is  to  transfer  from  the  Supreme 
Court,  to  such  designated  justices,  in  all  referred  cases,  the  exercise 
of  either  all,  or  a  material  portion,  of  the  supreme  judicial  power  of 
the  State,  which  the  Constitution  vests  in  the  Supreme  Court  as  a  court. 

In  other  words,  under  and  in  accordance  with  the  terms  and  pro- 
visions of  said  relief  Act,  a  citizen  of  Texas  may  be  deprived  of  his 
property  without  any  hearing  whatever  by  the  Supreme  Court  of  his 
timely  and  proper  appeal  (1)  in  a  case  which  duly  had  reached  the 
Supreme  Court  and  was  there  pending  upon  its  application  docket,  and 
was  clearly  within  the  appellate  jurisdiction  of  that  court  in  strict 
conformity  with  the  Constitution  and  laws  of  this  State,  when  said 
relief  Act  took  effect,  and  (2)  in  a  case  in  which  the  application  was 
filed  after  the  taking  effect  of  said  relief  Act,  but  in  strict  conformity 
with  all  applicable  provisions  of  pre-existing  laws,  not  one  of  which 
has  been  expressly  repealed,  and  all  of  which  appear  to  be  in  full  force 
and  effect,  at  least  except  in  so  far  as  their  operation  is  stopped,  stayed, 
or  changed,  if  at  all,  by  said  relief  Act. 

The  principal  thought  which  runs  like  a  thread  through  said  entirely 
novel  and  unprecedented  relief  Act  seems  to  be  that  the  Supreme  Court 
now  has,  and  in  future  almost  certainly  will  have,  upon  its  application 
docket  and  its  cause  docket  more  cases  than  can  be  disposed  of  by  that 
court  in  due  or  reasonable  time,  creating  a  necessity  for  a  legislative 
agency  of  three  additional  men  to  perform  nearly  all  of  the  work  of 
that  court  upon  its  application  docket,  leaving  that  court  free  to  devote 
almost  all  of  its  time  to  its  submission  docket. 

An  incidental  purpose  seems  to  be  to  confer  upon  any  two  justices 
of  the  Supreme  Court  certain  powers  not  conferred  upon  but  actually 
withheld  from  them  by  our  Constitution.  Art,  5,  sec.  3 ;  art.  2,  sec.  1. 
I  allude  to  (a)  the  legislative  power  of  determining  what  cases  shall, 
and  what  cases  shall  not,  be  reviewed  by  the  Supreme  Court,  as  a  court, 
and  to  (b)  the  judicial  power  of  passing  upon  appeals,  especially  in 
cases  wherein  the  application  is  dismissed  or  the  writ  of  error  is  refused. 
Said  incidental  but  extremely  important  and  unconstitutional  purpose 
and  effect  of  said  Act  seems  to  be  regarded  by  my  associates  as  too 
unimportant  for  specific  mention. 

In  working  our  said  main  design,  said  relief  Act  creates  a  new  and 
purely  legislative  agency  which  is  not  a  court,  and  upon  it  confers  the 
same  legislative  power  which  the  Constitution  restricts  to  the  Legislature, 
art.  5,  sec.  3,  and  art.  3,  sec.  1,  and  also  much  of  the  supreme  judicial 
power  which  the  Constitution  restricts  to  the  Supreme  Court.  Art.  5, 
sec.  3.  It  confers,  also,  like  legislative  power  upon  the  Supreme  Court, 
03  a  court,  and  upon  any  two  justices  thereof,  as  justices;  and  upon 
the  latter  it  confers,  also,  judicial  powers  which  have  been  intentionally 
denied  bv  the  Constitution.     Art.  5,  sec.  3. 
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P.  An  uimsual  and  very  remarkable  feature  of  said  relief  Act  is 
that  the  assistance  which  the  three  additional  men  are  to  render  the 
Supreme  Court  in  clearing  its  dockets  is  to  be  rendered,  not  in  examin- 
ing certain  cases  and  reporting  conclusions  to  the  Supreme  Court  for 
ratification  and  adoption,  or  modification,  or  rejection,  by  that  court, 
but  in  doing,  finally,  in  probably  ninety-five  per  cent  of  all  cases  ap- 
pealed from  all  nine  Courts  of  Civil  Appeals,  a  very  large  share,  and 
in  doing,  finally  and  irremediably,  in  probably  seventy  per  cent  of  all 
cases  appealed  from  said  Courts  of  Civil  Appeals,  absolutely  all,  of  the 
work  which  heretofore  has  been  done  in  such  cases  by  the  Supreme 
Court,  although  all  of  that  work  still  remains  within  the  exclusive  final 
appellate  jurisdiction  of  that  court  by  virtue  of  pre-existing  and  con- 
tinuing laws.  In  short,  instead  of  assisting  in  doing  the  constitutional 
and  statutory  work  of  the  Supreme  Court,  subject  to  its  approval  and 
adoption,  such  additional  men  are  to  do,  absolutely,  about  iiree-fourths 
of  the  work  which,  for  years,  has  been  done  by  that  court— -exactly  the 
same  character  of  work  upon  which,  for  many  years,  that  court  has 
expended,  faithfully,  just  about  three-fourths  of  its  entire  working  time 
and  energies.  One  practical  eflfect  of  the  Act,  therefore,  is  to  create  by 
statute  what  is,  in  most  respects.  Supreme  Court  No.  2,  to  work  in 
almost  full  co-ordination  with  our  constitutional  Supreme  Court,  exer- 
cising what  amounts,  to  a  great  extent,  and  in  most  respects,  to  con- 
current jurisdiction  and  co-equal  judicial  powers,  although  our  Con- 
stitution declares  that  there  shall  be  "one  Supreme  Court,''  and  therein 
lodges  exclusively  the  supreme  judicial  power.     Art.  5,  sec.  3. 

G.  Neither  said  relief  Act  nor  any  other  statute  makes  any  pro- 
vision whatever  for  enforcing  judgments,  orders  or  actions  of  the  desig- 
nated justices  in  any  cause.  ^ 

Among  the  material  questions  which  said  relief  Act  presents  are  these : 

1.  May  the  Ijegislature  delegate  its  constitutional  authority  to  de- 
termine what  cases  shall  or  shall  not  be  reviewed,  upon  their  merits,  by 
the  Supreme  Court?    Art.  3,  sec.  1. 

2.  May  the  Legislature  prevent,  abridge,  shift,  or  transfer  elsewhere, 
in  causes  within  the  appellate  jurisdiction  of  the  Supreme  Court  pur- 
suant to  pre-existing  and  still  operative  statutes,  the  exercise  of  all,  or 
even  part,  of  the  supreme  judicial  power  which  our  Constitution  itself 
has  vested  in  that  court  alone?    Art.  5,  sec.  3. 

3.  If  the  second  question  be  answered  aflBrmatively,  may  that  author- 
ity of  the  Legislature  be  delegated  to,  and  be  exercised  by,  either  the 
Supreme  Court  or  a  majority  of  its  members? 

4.  If  the  second  question  be  answered  affirmatively,  may  the  exercise 
of  that  supreme  judicial  power  be  transferred  by  the  Legislature  to 
an  aggregation  of  members  of  other  constitutional  courts? 

5.  If  the  fourth  question  be  answered  affirmatively,  may  such  trans- 
fer be  made  contingent  upon  the  will  and  action  of  either  the  Supreme 
Court  or  a  majority  of  its  members? 

Each  of  these  five  questions  should,  I  think,  be  answered  negatively. 
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From  the  provieions  of  our  State  Constitution  it  is  evident  that  it 
was  the  intention  of  the  framers  of  that  instrument  that  legislative 
power  shall  be  restricted  to  the  Senate,  the  House  of  Representatives, 
and  the  Governor,  art.  3,  sec.  1,  and  that  the  judicial  power  shall  be 
restricted  thus: 

(a)  To  certain  courts  therein  enumerated.     Art.  — ,  sec.  1. 

(b)  In  special  instances,  and  in  only  carefully  stated  extent,  to 
certain  therein  enumerated  justices  or  judges,  not  including  justices 
of  Courts  of  Civil  Appeals.     Art.  5,  sec.  3. 

(c)  To  other  covrts  to  be  created  and  established  by  the  Legislature. 
Art.  5,  sec.  1. 

Thereby  is  excluded  the  idea  of  conferring  legislative  power  upon 
the  Supreme  Court,  or  upon  justices  thereof,  or  upon  justices  of  Courts 
of  Civil  Appeals;  thereby  is  excluded  the  idea  of  conferring,  by  statute, 
additional  judicial  power  upon  justices  of  the  Supreme  Court,  as  such 
justices;  and  thereby  is  excluded,  also,  the  whole  idea  of  conferring, 
by  statute,  upon  an  aggregation  of  justices  of  Courts  of  Civil  Appeals, 
any  judicial  power  whatsoever,  to  say  nothing  of  that  supreme  judicial 
power  which,  in  relation  to  civil  actions,  the  Constitution  has  vested 
in  the  Supreme  Court,  as  a  court,  and  in  that  court  alone.  Art.  5,  sec.  3. 
Herein  the  expression  "supreme  judicial  power^'  is  used,  throughout,  as 
relating  to  civil  actions  only.  Supreme  judicial  power  in  criminal  cases 
is,  of  course,  vested  in  our  Court  of  Criminal  Appeals.    Art.  5,  sec.  5. 

In  order  definitely  to  eliminate  one  question  which  is  not  material 
to  the  inquiry  before  us,  it  may  be  conceded,  merely  for  the  sake  of  the 
argument,  that  the  Legislature  has  authority  to  create  a  new  appellate 
court,  intermediate  between  Courts  of  Civil  Appeals  and  the  Supreme 
Court. 

To  the  constitutional  declaration  that  the  judicial  power  of  this  State 
shall  be  vested  in  certain  enumerated  courts  are  added  the  words,  "and 
in  such  other  courts  as  may  be  provided  by  law.^'  Sec.  1,  art.  5.  Again, 
the  same  .-section  provides  for  the  establishment  of  other  courts  by  de- 
claring "the  Legislature  may  establish  such  other  courts  as  it  may  deem 
necessary,  and  prescribe  the  jurisdiction  and  organization  thereof,"  but 
to  that  it  adds,  "and  may  conform  the  jurisdiction  of  the  district  and 
other  inferior  courts  thereto."  The  last  quoted  clause,  if  taken  by 
itself,  may  be  regarded  as  a  restriction,  carrying  the  implication  that 
the  Legislature  may  not  conform  the  jurisdiction  of  the  Supreme  Court, 
or  of  Courts  of  Civil  Appeals,  to  the  jurisdiction  of  such  "other  courts," 
the  enumerated  appellate  courts  not  being  "inferior"  courts.  But,  be 
that  as  it  may,  and  without  ever  reaching  the  question  of  the  power 
of  the  Legislature  to  authorize  the  transfer,  from  the  Supreme  Court 
to  some  other  court,  tribunal,  or  aggregation  of  individuals,  of  cases 
already  within  or  subsequenth-*  coming  within  the  appellate  jurisdic- 
tion of  the  Supreme  Court  pursuant  to  statute,  it  may  be  conceded, 
though  I  do  not  now  admit  that  the  Legislature  validly  may  create  a 
court  of  review  intermediate  between  Courts  of  Civil  Appeals  and  the 
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Supreme  Court,  and  provide  that  appeals  shall  lie  from  Courts  of  Civil 
Appeals  to  such  new  court,  and  thence  to  the  Supreme  Court. 

Whether  our  Constitution  permits  that  may  be  a  pertinent  question 
in  this  connection,  but  its  determination  is  not  essential,  although  it 
might  be  helpful  in  reaching  a  correct  conclusion  as  to  the  validity  of 
said  relief  Act;  because,  even  if  it  be  conceded  that  such  power  does 
exist  in  the  Legislature,  it  is  clear  that  the  Legislature,  in  the  enact- 
ment of  said  relief  Act  has  not  attempted  to  exercise  that  authoriy. 
Such  designated  justices  of  Courts  of  Civil  Appeals  do  not  constitute 
any  court. 

Furthermore,  I  do  not  question,  but  freely  concede,  and  do  not  doubt, 
that  our  Legislature  has  ample  power  and  authority  to  create  a  new 
tribunal  or  agency  and  to  charge  it  with  the  duty  of  "aiding^^  the 
Supreme  Court  in  its  labors  upon  either  its  application  docket,  or  its 
submission  docket,  or  both, — with  the  proviso,  however,  that  the  work 
of  such  tribunal  or  agency,  shall  not  have  the  quality  of  finality,  but 
shall  be  reported  to  the  Supreme  Court  for  modifi^cationj  rejection,  or 
adoption  by  that  court,  as  a  court,  in  the  exercise  of  its  final  appellate 
jurisdiction  as  conferred  upon  it  by  the  Constitution  or  by  the  Legis- 
lature pursuant  to  constitutional  provisions,  and  in  the  ultimate  and. 
exclusive  exercise  therein  of  the  supreme  judicial  power  which  the 
Constitution  has  vested  in  it,  as  a  court. 

That  the  Tjegislature  may  create  such  an  assisting  tribunal,  instru- 
mentality or  agency,  has  been  generally  recognized,  and  held  by  de- 
cisions of  courts  of  last  resort  in  other  States,  several  of  which  are 
cited  herein,  and  has  been  expressly  held  by  the  Supreme  Court  of  this 
State  in  sustaining  the  validity  of  our  old  Commission  of  Appeals, 
after  the  Act  of  July  9  (9  Gam.  L.,  62),  which  created  it,  had  been 
amended  by  the  Act  of  February  9,  1881  (9  Gam.  L.,  96),  wherein,  in 
lieu  of  the  pre-existing  provision  that  no  case  should  be  referired  by  the 
Court  of  Appeals  or  by  the  Supreme  Court  to  said  Commission  except 
by  written  consent  of  parties  litigant,  it  was  provided  that  either  of 
those  appellate  courts,  without  consent  of  the  parties,  might  refer  cases 
to  such  Commission  for  examination  and  report,  the  court  from  which 
it  was  so  referred  having  reserved  authority  to  reject,  modify,  or  adopt 
the  report  of  the  Commission  in  the  particular  case,  and  being  thereby 
placed  under  the  duty  of  exercising  that  authority  in  each  case.  Stone 
V.  Brown,  54  Texas,  330.  That  much  our  Constitution  of  1876  required, 
and  as  much  is  required  by  said  judiciary  article  as  it  now  stands. 
However,  said  distinguishing  feature  of  said  amendatory  Act  of  1881 
is  conspicuously  and  fatally  absent  from  said  relief  Act  of  1917. 

The  powers  which  the  latter  seeks  to  confer  upon  designated  justices 
of  Courts  of  Civil  Appeals  are  not  only  not  simply  in  aid  of  the  Supreme 
Court,  but  are  in  direct  contravention  and  usurpation  of  much  of  its 
continuing  final  appellate  jurisdiction  and  of  much  of  its  supreme 
judicial  power.  Obviously  that  Act  was  not  adopted  in  an  effort  to 
exercise  said  admitted  power. 
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To  reach  sound  conclusions  as  to  the  validity  of  said  relief  Act,  and 
especially  as  to  so  much  thereof  as  attempts  to  confer  judicial  power 
upon  justices  of  the  Supreme  Court,  and  upon  justices  of  Courts  of 
Civil  Appeals,  as  justices  only,  it  is  essentially  necessary  to  get  and 
keep  clear  conceptions  of  what  our  State  Constitution  means  by  '^courts/* 
"justices,'*  "judges,**  and  "judicial  power,**  and  of  the  elementary  and 
radical  distinction  which,  in  apportioning  "judicial  power,'*  that  instru- 
ment constantly  draws  between  courts,  upon  one  hand,  and  justices  or 
judges,  upon  the  other  hand.  The  meaning  of  the  word  "court**  de- 
pends upon  the  context.  Eailway  Co.  v.  Cox,  104  Texas,  556 ;  Eochelle 
V.  Lane,  105  Texas,  350,  148  S.  W.,  560;  Colorado  ^&  S.  Ey.  Co.  v. 
Hamm,  103  S.  W.,  1125,  and  c.  c;  Wilkerson  v.  Ward,  135  S.  W.,  692; 
Sartin  v.  Snell,  87  Kan.,  485,  125  Pac,  47,  Ann.  Cas.  1913  E.  384. 

The  signification  of  "courts'*  and  of  "justices'*  and  "judges,**  as  those 
words  are  used  in  said  judiciary  article,  are  as  below  indicated. 

Courts  and  judges,  and  their  respective  functions  and  powers,  are 
defined  and  discussed  by  an  able  Texas  author  as  follows: 

"A  court  is  an  agent  of  sovereignty,  created  by  it  or  under  its  author- 
ity, consisting  of  one  or  more  officers,  for  the  purposes  of  hearing  and 
determining  issues  of  law  and  fact  regarding  legal  rights  and  alleged 
violations  thereof  and  applying  the  sanctions  of  the  law,  exercising  its 
powers  in  due  course  of  law,  at  times  and  places  previously  determined 
by  lawful  authority. 

"A  court  ...  is  the  tribunal,  created  by  sovereignty  as  an  agent 
to  administer  justice  judicially,  at  designated  times  and  places. 

"As  an  agency  of  sovereignty  it  exercises  delegated  powers  and  ad- 
ministers the  will  of  sovereignty  as  expressed  and  embodied  in  the 
law.     ... 

^The  judicial  function  of  government  involves  the  exercise  of  three 
powers: 

"(1)  The  power  to  investigate  and  decide  the  facts  and  apply  the 
law  to  the  facts  ascertained. 

"(2)  The  power  to  determine  and  announce  the  result  of  the  in- 
vestigation and  application. 

"(3)  The  power  to  enforce,  or  more  accurately  to  supervise  the  en- 
forcement of  the  result  as  announced. 

^The  courts  of  a  government  are  the  tribunals  through  which  it  exer- 
cises this  judicial  function.     .     .     . 

"A  court,  considered  abstractly,  exists  only  in  legal  contemplation. 
.  .  .  All  of  its  functions  must  be  discharged  through  natural  per- 
sons and  the  law  frequently  speaks  of  these  persons  in  their  official 
capacity  as  constituting  the  court.  These  officers  comprise  a  judge  or 
judges,  a  jur}',  a  clerk,  and  an  executive  officer  known  as  marshal,  sherifP, 
constable,  etc.,  and  attorneys  at  law. 

*T!t  is  manifest  that  an  agency  as  complicated  and  important  as  a 
court  can  not  be  operated  without  some  responsible  head  who  is  author- 
ized to  give  general  direction  to  its  operations  and  'supervise  the  action 
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of  all  its  subordinate  and  correlated  parts.  The  oflBcer  occupying  this 
position  is  the  judge.  One  such  officer  is  essential  to  the  practical 
working  of  the  court.  Frequently  there  is  a  larger  number  of  them 
with  some  one  designated  to  act  as  the  presiding  officer,  or  chief,  among 
them.  The  judge  is  the  head  of  tiie  court,  presides  at  its  ses- 
sions, exercises  general  control  over  all  its  actions.  He  decides 
all  questions  of  law  arising  in  the  course  of  the  trial,  deter- 
mines such  facts  as  arise  incidentally,  hears  and  decides  all  motion? 
during  the  trial,  and  determines  what  judgment  shall  be  rendered. 
He  supervises  and  directs  the  clerical  officers  in  keeping  the  records 
and  issuing  process  and  the  executive  officers  in  the  discharge  of  their 
duties.^'  Townes^  Ele.  Law,  2  ed.,  pp.  447-448;  see,  also,  11  Cyc,  654, 
and  c.  c. 

"A  judge  is  a  public  offiicer,  who,  by  virtue  of  his  office,  is  clothed 
with  judicial  authorities."     Todd  v.  United  States,  158  TJ.  S.,  278. 

"A  judge  is  an  officer  of  the  State  charged  with  the  duty  of  seeing 
that  the  law  is  faithfully  administered."  Cox  v.  State,  8  Texas  App., 
524,  34  Am.  Bep.,  746.     See,  also,  23  Cyc,  504,  and  c.  c. 

*^A  court  must  act  as  an  organized  body  of  judges."  Cooky's  Const. 
Lim.,  5th  ed.,  115. 

The  Constitution  of  Michigan,  section  1,  artfcle  6,  provided:  "The 
judicial  power  is  vested  in  one  Supreme  Court,  in  circuit  courts,  in 
probate  courts,  and  in  justices  of  the  peace."  In  construing  that  pro- 
vision it  was  said:  *^y  ^courts,'  as  the  word  is  used  in  the  Constitu- 
tion, we  understand  permanent  organizations  for  the  administration  of 
justice,  and  not  those  special  tribunals  provided  for  by  law,  that  are 
occasionally  called  into  existence  by  particular  exigencies,  and  that  cease 
to  exist  with  such  exigencies."  Streeter  v.  Paton,  7  Mich.,  348.  See, 
also,  Shurban  v.  Hooper,  40  Mich.,  503,  and  Bissell  v.  Heath,  98 
Mich.,  477. 

Evidently,  in  contemplation  of  said  judiciary  article  of  our  State 
Constitution,  "a  court  is  not  a  judge,  nor  a  judge  a  court."  Todd  v. 
United  States,  150  U.  S.,  278. 

The  phrase  "judicial  power,"  as  used  in  our  State  Constitution,  has 
a  well  considered,  and  what  heretofore  has  been  understood  to  be  a 
firmly  settled  meaning.  That  phrase  has  been  defined  and  discussed 
as  follows: 

*^y  the  judicial  power  of  courts  is  gener^ly  understood  the  power 
to  hear  and  determine  controversies  between  adverse  parties  and  ques- 
tions in  litigation."  State  v.  LeClair,  30  Atl.,  7,  9,  86  Me.,  522; 
People  V.  Murphy,  72  N.  Y.  Supp.,  47«,  65  App.  Div.,  126.  See, 
also,  Daniels  v.  People,  6  Mich.,  388 ;  Underwood  v.  McDuffee,  15  Mich., 
361 ;  Eisser  v.  Hoyt,  53  Minn.,  185. 

"It  is  one  of  the  striking  and  peculiar  features  of  judicial  power 
that  it  is  displayed  in  the  decision  of  controversies  between  contending 
parties,  the  settlement  of  their  rights,  and  the  redress  of  their  wrongs. 
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Inhabitants  of  Durham  v.  Inhabitants  of  Lewiston,  4  Me.  (Qreenl.), 
140,  143.^' 

^T!t  is  the  province  of  judicial  power  to  decide  private  disputes  be- 
tween or  concerning  individuals.    Sanders  v.  Cabaniss,  43  Ala.,  173,  181/* 

"Judicial  power  is  power  belonging  to  or  emanating  from  a  judge  as 
such.  Webster's  definition  of  the  word  ^judicial*  is  ^pertinent  to  courts 
of  justice,  as  judicial  pdwer.'  State  v.  Noble,  21  N.  E.,  244,  248, 
118  Ind.,  350,  4  L.  R.  A.,  101,  10  Am.  St.,  143.*' 

"Judicial  power  is  whatever  emanates  from  a  judge  as  such,  or  pro- 
ceeds from  courts  of  justice.  Merchants  Nat.  Bank  v.  Jaffray,  54  N.  W., 
258,  259,  36  Neb.,  218,  19  L.  R.  A.,  316.** 

"^Judicial  power*  is  well  defined  in  the  Century  Dictionary:  *(a) 
The  authority  to  determine  the  rights  of  persons  or  property  by  arbi- 
trating between  adversaries  in  specific  controversies  at  the  instance  of 
a  party  thereto.  ...  (c)  A  power  conferred  upon  a  public  officer, 
involving  the  exercise  of  judgment  and  discretion  in  the  determination 
of  questions  of  right  in  specific  cases  afEecting  the  interest  of  persons  or 
property,  as  distinguished  from  ministerial  power  or  authority  to  carry 
out  the  mandates  of  judicial  power  or  of  the  law.*  In  re  Walker, 
74  N.  Y.  Supp.,  94,  96,  68  App.  Div.,  196.** 

The  foregoing  definitions  are  from  4  Words  and  Phrases,  3860-3861. 

"Judicial  power  can  mean  nothing  more  nor  less  than  the  power 
which  administers  justice  to  the  people  according  to  the  prescribed  forms 
of  law.**     State  v.  Fry,  4  Mo.,  120. 

The  five  next  following  definitions  of  "judicial  power**  are  from 
23  Cyc,  1620-1621 : 

**The  authority  vested  in  some  court,  officer,  or  person  to  hear  and 
determine  when  the  rights  of  persons  or  property  or  the  propriety  of 
doing  an  act  is  the  subject  matter  of  adjudication.**  Merlette  v.  State, 
100  Ala.,  42,  14  So.,  562;  Grider  v.  Talley,  77  Ala.,  422,  54  Am. 
Rep.,  65. 

"The  authority  or  power  vested  in  the  judges  or  in  the  courts,** 
citing  Bouv.  L,  Diet.;  State  v.  Noble,  118  Ind.,  350,  21  N.  E.,  244, 
10  Am.  St.,  143,  4  L.  R.  A.,  101 ;  Home  Ins.  Co.  v.  Flint,  13  Minn., 
244;  Gilbert  v.  Commissioners,  11  Utah,  378,  40  Pa.,  264;  Improve- 
ment Co.  V.  New  Whatcom,  20  Wash.,  53,  54  Pa.,  774;  State  v.  Hyde, 
121  Ind.,  20,  22  N.  E.,  644;  People  v.  Salsburv,  134  Mich.,  537,  96 
N.  W.,  936. 

"The  power  exercised  by  courts  in  hearing  and  determining  cases 
before  them  or  some  matter  incidental  thereto  and  of  which  they  have 
jurisdiction,**  citing  Musser  v.  Adair,  55  Ohio  St.,  466,  45  N.  E.,  903. 

"The  power  to  interpret  the  Constitution  and  the  laws  and  make  de- 
crees determining  controversies,**  citing  State  v.  Hyde  and  People  v. 
Salsbury,  supra. 

"The  power  which  adjudicates  upon  and  protects  the  rights  and  in- 
terests of  individual  citizens,  and  to  that  end  construes  and  applies 
the  laws,'*  citing  Cooley*s  Const.  Lim.;  People  v.  Simon,  176  111.,  165, 
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52  N.  E.,  910,  44  L.  E.  A.,  801;  People  v.  Chase,  165  lU.,  527,  46 
N.  E.,  454,  36  L.  R.  A.,  105;  Land  Owners  v.  People,  113  111.,  296. 

"The  functions  assigned  to  the  judge  under  the  Act  of  February  18, 
1836,  to  take  evidence  of  the  refusal  of  the  Bank  of  the  United  States, 
to  pay  in  gold  or  silver  its  promissory  notes,  are  judicial.^^  Kuhn  v. 
U.  S.  Bank,  2  Ashm.  Pa.,  170. 

*^e  regard  it  as  an  indisputable  proposition  that  where  the  inquiry 
to  be  made  involves  questions  of  law  as  well  as  fact,  where  it  affects  a 
legal  right,  and  where  the  decision  may  result  in  terminating  or  de- 
stroying that  right,  the  powers  to  be  exercised  and  the  duties  to  be 
discharged  are  essentially  judicial."  Commonwealth  v.  Jones,  73  Ky. 
(10  Bush),  749. 

^The  duties  performed  by  the  officer  or  the  jurisdiction  appertaining 
to  the  office  may  be  looked  to  to  determine  in  a  case  where  it  is  not 
made  clear  by  the  Constitution  or  the  statute,  the  inquiry  as  to  whether 
a  particular  office  is  a  judicial  office  or  not."  Waldo  v.  Wallace,  12 
Ind.,  574. 

With  reference  to  the  powers  of  a  ^^master"  it  was  said : 

"He  is  but  the  ministerial  officer  of  the  court,  to  perform  such  duties 
as  may  be  required  of  him  by  the  chancellor  in  the  performance  of  his 
judicial  functions.  His  powers  are  delegated  to  him  by  the  court,  and 
the  court  can  confer  on  him  no  judicial  powers.  Those  powers  are 
vested  in  the  judiciary,  and  can  not  be  delegated  to  any  but  persons 
belonging  to  that  department  of  government.  All  the  acts  of  the  master 
become  binding  only  by ,  being  approved  and  adopted  by  the  court. 
Hence  tthe  court  alone  can  find,  adjudge  and  decree  so  as  to  bind  the 
parties  and  the  subject  matter."    Hards  v.  Burton,  79  111.,  509. 

The  water  commissioners  statute  of  Wisconsin  was  attacked  upon- 
the  ground  that  it  created  a  tribunal  and  conferred  "judicial  powers 
upon  it  in  contravention  of  the  Constitution,  which  vests  the  whole 
judicial  power  of  the  State  in  courts  therein  specified." 

In  view  of  the  fact  that  the  action  of  the  commissioners  was  not  made 
final,  the  court  upheld  its  validity,  saying: 

"The  first  objection  to  the  validity  of  the  statute  rests  upon  the 
assumption  that  the  commissioners  constitute  an  independent  tribunal. 
This  is  incorrect.  They  are  mere  referees,  and  as  such  are  only  aids 
of  the  court,  through  whom  and  by  whose  investigations  it  possesses 
itself  of  the  facts  of  the  case,  to  the  end  that  it  may  award  the  proper 
judgment. 

"No  valid  reason  occurs  to  us  for  holding  the  statute  void,  which 
would  not  be  equally  applicable  to  any  law  authorizing  a  cause  to  be 
refeiTcd  to  a  referee  to  hear,  try  and  determine  the  same,  unless  such 
reason  is  found  in  the  provision  which  assumes  to  make  the  report  of 
the  commissioners  binding  upon  the  parties  before  the  court  acts  upon 
it.  It  may  be  doubtful  whether  that  is  a  valid  provision.  But  if  it 
is  not.  we  think  it  may  be  rejected  without  impairing  the  valid  portions 
of  the  statute.    There  is  no  reason  to  believe  that  the  statute  would  not. 
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have  been  enacted  just  as  readily  without  that  provision  as  with  it. 
This  is  the  test.  State  v.  Dousman,  28  Wis.,  541,  and  cases  cited. 
Eliminate  that  provision,  and  we  have  a  statute  providing  for  a  simple 
reference  of  a  cause  to  referees  to  hear,  try  and  determine  the  same, 
with  directions  to  report  the  evidence  and  their  conclusions  upon  it  to 
the  court  for  its  information,  to  enable  it  to  give  the  proper  judgment. 
Of  the  validity  of  such  statutes  there  can  be  no  doubt.^'  Janesville  Mfg. 
Co.  v.  Ford,  55  Wis.,  200. 

In  discussing  a  statute  authorizing  a  vice-chancellor,  when  disqualified 
in  a  case,  to  designate  four  members  of  the  bar,  one  of  whom  should 
be  selected  by  lot  to  try  the  case,  the  decree  to  be  signed  and  entered 
by  the  vice-chancellor,  it  was  said: 

^1s  there  any  valid  objection,  then,  on  the  ground  that  the  decree  is, 
in  substance,  the  act  of  a  person  not  clothed  with  judicial  power  under 
the  Constitution  ?  It  has  not  either  the  force  or  effect  of  a  judicial  act 
until  signed  by  the  chancellor;  and  the  statute  can  not,  therefore,  be 
said  to  create  a  new  judicial  oflScer  unknown  to  the  Constitution.  His 
power  ceases  when  he  makes  and  renders  his  decision,  and  his  act  is 
not  more  than  ministerial  until  it  is  rendered  judicial  by  the  adoption 
of  the  chancellor  in  the  mode  prescribed  by  the  statute.  In  principle 
and  in  legal  effect  his  decision  is  no  more  a  judicial  act  than  that 
of  a  master  in  chancer}^  upon  a  matter  referred  to  him  under 
the  ordinary  practice  of  courts  of  chancery.  It  derives  all  its 
legal  force  and  character  from  the  adoption  of  the  chancellor,  which, 
though  formal,  is  yet  essential  as  rendering  it  the  act  of  the  duly  con- 
stituted judicial  tribunal.^'    Grinstead  v.  Buckley,  32  Miss.,  14^. 

"The  principal  objection  to  these  proceedings  is  claimed  to  be  found 
in  the  clauses  of  the  Constitution  which  vest  all  the  judicial  power  of 
the  State  in  courts,  and  which  provide  how  those  courts  shall  be  con- 
stituted, and,  as  is  argued,  leave  no  room  for  judicial  action  elsewhere. 
The  judicial  power,  even  when  used  in  its  widest  and  least  accurate 
sense,  involves  the  power  to  'hear  and  determine'  the  matters  to  be 
disposed  of;  and  this  can  only  be  done  by  some  order  or  judgment  which 
needs  no  additional  sanction  to  entitle  it  to  be  enforced.  No  action 
which  is  merely  preparatory  to  an  order  or  judgment  to  be  rendered  by 
some  different  body,  can  be  properly  termed  judicial.  A  master  in 
chancery  often  has  occasion  to  consider  questions  of  law  and  fact,  but 
no  one  ever  supposed  hin^  to  possess  judicial  power.  A  jury  in  a  court 
of  record  determines  all  the  facts  in  the  case,  but  the  judicial  power 
is  in  the  court  which  enforces  the  verdict  by  judgment.  This  view  is 
very  clearly  explained  by  Kent,  C.  J.,  in  Tillotson  v.  Cheetam,  2  Johns, 
63,  where  it  held  that  the  sheriff  himself,  when  presiding  over  a  jury  of 
inquest,  acted  ministerially,  because  he  had  no  power  to  give  judgment. 
See,  also,  Story  on  Const.,  sec.  1640  et  seq. ;  Daniels  v.  People,  6  Mich., 
381 ;  Chandler  v.  Xash,  5  Mich.,  409.  It  is  the  inherent  authority  not 
only  to  decide,  but  to  make  binding  orders  or  judgments,  which  con- 
stitutes judicial  power;  and  the  instrumentalities  used  to  inform  the 
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tribunal,  whether  left  to  its  own  choice  or  fixed  by  law,  are  merely 
auxiliary  to  that  power,  and  operate  on  persons  or  things  only  through 
its  action,  and  by  virtue  of  it."  Underwood  v.  McDuffee,  15  Mich.,  368. 
See  also  Townsend  v.  Radcliffe,  6^  111.,  10. 

"A  commissioner  is  not  a  judge;  he  does  not  possess  final  power  in 
any  one  instance."     Ex  parte  Gray,  1  Bailey  Eq.   (S. C),  77. 

As  to  commissioners,  it  was  said: 

^Indeed  they  are  not,  and  under  the  Constitution  can  not  be,  clothed 
with  judicial  power  to  hear  and  finally  determine  any  matter  whatever." 
United  States  v.  Berry,  2  McCrary,  61. 

^It  is  competent  to  send  a  case  to  referees  or  to  a  master  for  investi- 
gation of  accounts.  Underwood  v.  McDuffee,  15  Mich.,  361;  Hard  v. 
Burton,  79  111.,  504.  But  it  is  not  competent  to  give  the  referee  powers 
of  final  decision.  Johnson  v.  Wallace,  7  Ohio,  342;  King  v.  Hopkins, 
57  N.  H.,  334;  St.  Paul,  etc.,  R.  E.  Co.  v.  Gardiner,  19  Minn.,  132  s.  c, 
18  Am.  Rep.,  334."     Coole/s  Const.  Lim.,  5th  ed.,  506,  note  1. 

'The  referee  exerts  no  power  proprio  vigore.  Without  the  court  he 
could  have  no  existence;  without  the  court  he  could  not  act  after  his 
creation;  and  without  confirmation  and  adoption  by  the  court,  his  acts 
have  no  force  or  validity  whatever.  Nothing  can  originate  before  a 
referee,  and  nothing  can  terminate  with  or  by  a  decision  of  a  referee. 
The  court  acquires  the  jurisdiction,  and  the  court  renders  the  judgment 
upon  the  controversy,  wherefore  the  whole  exercise  of  the  judicial  power 
is  by  the  court,  the  referee  acting  only  in  an  intermediate  capacity  as 
an  auxiliary  to  the  court  in  the  ascertainment  of  certain  facts  and  law 
necessary  to  its  enlightenment  in  giving  the  proper  decree  of  judgment." 
Carson  v.  Smith,  5  Minn.,  88. 

"Legislation  providing  for  the  trial  of  causes  by  auditors  and  referees 
^  and  making  their  findings  evidence,  without  concluding  the  parties 
thereby,  is  within  the  power  of  the  Legislature  and  valid.  In  such  cases 
the  subordinate  oflicers  act  under  the  direction  of  the  courts  who  may 
review  and  reverse  the  findings  of  such  officers;  but  legislation  making 
the  ^findings  of  such  officers  conclusive  is  an  invasion  of  the  province 
of  the  judiciary  and  unconstitutional.'^ 

'^Judicial  power,''  as  used  in  Constitutions,  has  been  discussed  as 
follows : 

^'Th^  judicial  power  mentioned  in  the  Constitution,  and  vested  in 
the  courts,  means  the  power  conferred  upon  courts  ordained  and  estab- 
lished by  and  under  the  Constitution,  in  the  strict  and  appropriate 
sense  of  that  term — courts  that  compose  one  of  the  three  great  depart- 
ments of  the  government,  prescribed  by  the  fundamental  law,  the  same 
as  the"  other  two — the  legislative  and  the  executive."  Charge  to  Grand 
Jury  under  Fugitive  Slave  Law,  30  Fed.  Cas.  No.  18,261. 

"The  judicial  power  extends  to  all  cases  in  law  and  equity  arising 
under  the  Constitution  and  laws  and  treaties  of  the  United  States." 
Story  on  Constitution,  5th  ed.,  sec.  1640. 

Vol.     108-30. 
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"Article  5  of  our  Constitution  provides  for  the  organization  of  the 
judicial  department  of  the  government.  It  prescribes  what  courts  shall 
be  established  and  defines  their  jurisdiction ;  names  the  oflScers  of  courts 
and  prescribes  their  povs^ers ;  and  in  every  instance  save  one  the  province 
of  the  couri:s  so  provided  for  is  to  hear  and  determine  causes  between 
pariiies  affecting  the  rights  of  persons  as  to  their  life,  liberi;y  and  prop- 
erty. The  exception  is  the  Commissioners  CouriB,  which  are  not  prop- 
erty a  pari;  of  the  judicial  depari^ment.  But  the  whole  scope  of  the 
ari;icle  shows  cleariy  what  is  meant  by  the  judicial  department  of  the 
government.^'  Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Shannon,  100 
Texas,  389,  100  S.  W.,  138. 

Under  a  statute  which  authorized  District  Courts  to  remove  disabilities 
of  minority,  our  Supreme  Court,  through  Judge  Gaines,  said: 

"Can  an  order  which  under  the  statute  removes  the  disabilities  of  a 
minor  be  deemed  in  strict  language  the  judgment  of  a  court?  We  think 
not.  It  fixes  no* right;  it  settles  no  dispute.  It  acts  merely  upon  the 
status  of  the  applicant,  enlarges  his  capacities  as  a  free  agent,  and  as 
to  all  matters  not  political  places  him  upon  the  plane  of  persons  who 
have  attained  their  majority.  If  the  proceeding  should  be  deemed 
judicial,  we  should  be  compelled  to  hold  the  statute  in  conflict  with  the 
Constitution,  for  the  reason  that  it  attempts  to  confer  upon  the  District 
Courts  a  jurisdiction  not  embraced  in  their  powers  as  defined  by  the 
Constitution.     .     .     . 

^^e  think  the  power  given  by  the  statute  must  be  regarded  as  an 
authority  conferred  upon  the  district  judge  as  a  commissioner,  to  be 
exercised  while  holding  the  sessions  of  his  court,  and  not  upon  the  court 
itself.  He  could  hardly  be  compelled  to  exercise  the  function;  it  could 
hardly  be  deemed  an  official  duty."  Brown  v.  Wheelock,  75  Texas,  385, 
12  S.  W.,  384. 

"Our  Constitution,  in  strong  terms,  declares  that  judicial  powers 
shall  be  vested  in  courts,  and  not  in  ministerial  officers.  Its  framers 
were  careful  to  clearly  mark  out  the  different  departments  of  govern- 
ment, and  to  firmly  prohibit  the  lodging  of  judicial  powers  elsewhere 
than  in  judicial  tribunals.  Our  decisions  have  given  full  effect  to 
our  constitutional  provisions,  and  have  uniformly  declared  that  only 
judicial  officers  can  exercise  judicial  functions.  Little  v.  State,  90  Ind.. 
338;  Wright  v.  Defrees,  8  id.,  298;  Waldo  v.  Wallace,  12  id.,  569; 
Columbus,  etc..  By.  Co.  v.  Board,  etc.,  65  id.,  427."  Gregory  v.  State, 
48  Am.  Eep.,  162^! 

"All  judicial  power,  by  the  Constitution  of  the  States  and  nation,  is 
vested  in  the  courts;  but  the  judicial  power  therein  conferred  upon  and 
limited  to  the  courts  is  that  judicial  power  which  can  be  exercised  only 
by  the  courts.  In  other  words,  the  courts  have  exclusive  power  to 
hear  and  determine  those  matters  which  affect  the  life  or  liberty  or 
property  of  a  citizen.  All  other  rights,  while  they  may  be  in  a  sense 
^judicial,^  are  not  so  far  within  the  jurisdiction  of  the   courts   that 
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their  exercise  by  another  department  is  void.  Territory  v.  Cox,  6  Dak., 
501;  Cameron  v.  Parker,  38  Pae.,  14,  2  Okla.,  277.'^ 

*'  ^Judicial  power,'  in  Const.,  art.  7,  sec.  2,  providing  that  the  judicial 
power  in  this  State,  ^as  to  matters  of  law  and  equity,'  shall  be  rested  in 
a  Supreme  Court,  in  circuit  courts,  courts  of  probate,  and  justice  of 
the  peace,  is  construed  to  vest  such  power  as  the  courts  under  English 
and  American  systems  of  jurisprudence  have*  always  exercised  in  legal 
and  equitable  actions;  that  is,  in  actions  at  law  the  power  of  deter- 
mining questions  of  law  and  not  of  fact,  and  in  suits  in  equity  the 
power  of  determining  questions  of  both  law  and  fact.  Callanan  r. 
Judd,  23  AVis.,  343,  349.'' 

^^  'Judicial  powers,'  in  Const.,  1879,  art.  3,  sec.  1,  providing  that  the 
judicial  powers  of  this  State  shall  be  vested  in  a  superior  court  and  in 
such  inferior  courts  as  the  Legislature  shall  from  time  to  time  ordain 
and  establish,  embraces  all  cases,  criminal  and  civil,  at  common  law  and 
in  equity.  '  Gilbert  v.  Thomas,  3  Ga.,  575,  579." 

'The  judicial  power  which  by  the  third  article  of  the  Constitution 
is  vested  in  the  Supreme  Court  and  such  inferior  courts,  etc.,  and  which 
shall  extend  to  all  'cases  in  law  and  equity  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,'  is  a  conclusive  power.  It  embraces 
the  whole  judicial  power  as  to  such  matters.  United  States  v.  Smith, 
4  K  J.  Law  (1  Southard),  33,  38." 

"Judicial  power,  within  the  meaning  of  the  Constitution,  may  be 
defined  to  be  that  power  by  which  judicial  tribunals  construe  the  Con- 
stitution, the  laws  enacted  by  Congress,  and  the  treaties  made  with 
foreign  powers  or  with  Indian  tribes,  and  determine  the  rights  of  par- 
ties in  conformity  with  such  construction.  Gilbert  v.  Priest  (N.  Y.), 
65  Barb.,  444,  448." 

The  four  next  preceding  quotations  are  from  4  Words  and  Phrases, 
pp.  3860-3861. 

In  Hall  V.  Marks,  34  111.,  358,  the  Supreme  Court  of  Illinois  reviewed 
the  constitutional  provisions  vesting  the  powers  of  government  in  three 
separate  and  distinct  bodies  of  magistracy,  and  held  that  the  rendition 
of  a  judgment  is  a  judicial  act,  and  that  a  statute  authorizing  a  clerk 
to  render  a  judgment  by  default  in  vacation  was  unconstitutional.  With 
reference  to  the  judicial  power  the  court  said : 

"Tjie  power  to  adjudge,  determine,  and  render  a  judgment  is  beyond 
all  question  a  judicial  act,  and  under  this  provision  can  only  be  done 
by  judicial  authority.  .  .  .  The  Constitution  has  conferred  this 
power,  as  we  have  seen,  upon  the  judicial  department,  and  has  only 
authorized  the  officers  composing  that  department  to  exercise  the  power. 
That  instrument  has  designated  the  judges  and  magistrates  of  the  vari- 
ous courts  it  has  created  or  authorized  to  be  formed,  as  the  officers 
authorized  to  exercise  the  judicial  power  of  the  State." 

In  relation  to  the  writ  of  habeas  corpus  it  was  said: 

"It  is  worthy  of  serious  consideration  whether,  in  those  States  where 
the  whole  judicial  power  is  by  the  Constitution  vested  in  certain  specified 
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courts,  it  is  competent  by  law  to  give  to  judicial  officers  not  holding 
such  courts  authority  to  review,  even  indirectly,  the  decisions  of  the 
courts,  and  to  discharge  persons  committed  under  their  judgments. 
Such  officers  could  exercise  only  a  special  statutory  authority.  Yet  its 
exercise  in  such  cases  is  pot  only  judicial,  but  it  is  in  the  nature  of 
appellate  judicial  power.  The  jurisdiction  of  the  Supreme  Court  of 
the  United  States  to  issue  the  writ  in  cases  of  confinement  under  the 
order  of  the  District  Courts,  was  sustained  in  Ex  parte  BoUman  and 
Swartwout,  4  Cranch.,  75,  and  Matter  of  Metzger,  5  How.,  176,  on  the 
ground  that  it  was  appellate.  See  also  Ex  parte  Kearney,  7  Wheat.,  38 ; 
Ex  parte  Watkins,  7  Pet.,  568;  Ex  parte  Milburn,  9  Pet,  704;  Matter 
of  Kaine,  14  How.,  103;  Matter  of  Eaton,  27  Mich.,  1;  Matter  of  Bud- 
dington,  29  Mich.,  472."     Cooley's  Const.  lim.,  5th  ed.,  425,  note  3. 

Further,  as  to  what  acts  are  judicial  acts,  see  Henderson  v.  Beaton, 
52  Texas,  29;  Rochelle  v.  Lane,  105  Texas,  560,  148  S.  W.,  559,  and 
cases  cited;  Railway  v.  Shannon,  100  Texas,  379,  100  S-  W.,  138,  10 
L.  B.  A.  (N.  S.),  681;  State  v.  DeSilva,  105  Texas,  95,  145  S.  W.,  331; 
Accousi  V.  Furniture  Co.,  83  S.  W.,  1104;  Baldacchi  v.  Goodlet,  145 
S.  W.,  328;  "Addendum,"  by  this  writer,  in  White  v.  White,  filed 
June  30,  1917. 

"Judicial  acts,  within  the  meaning  of  the  Constitution  of  Indiana, 
are  such  as  are  to  be  performed  in  the  exercise  of  judicial  power.  But 
the  judicial  power  of  this  State  is  vested  in  courts.  A  judicial  act, 
then,  must  be  an  act  performed  by  a  court,  touching  the  rights  of 
parties,  or  property,  brought  before  it  by  voluntary  appearance,  or  by 
the  prior  action  of  ministerial  officers,  in  short,  by  ministerial  acts. 
See  Waldo  v.  Wallace,  12  Ind.,  569,  where  the  constitutional  provisions 
are  quoted.  The  acts  done  out  of  court,  in  bringing  parties  into  court, 
are,  as  a  general  proposition,  ministerial  acts;  those  done  by  the  court 
in  session,  in  adjudicating  rights  between  parties,  or  upon  the  rights 
of  one  in  court  ex  parte,  are  judicial  acts.  3  Blacks.  Comm.,  p.  25.^' 
Shoultz  V.  McPheeters,  79  Ind.,  377. 

"A  judicial  duty,  within  the  meaning  of  the  Constitution,  is  such  a 
duty  as  legitimately  pertains  to  an  officer  in  the  department  designated 
by  the  Constitution  as  judicial.^'  State  v.  Hathaway,  115  Mo.,  38, 
21  S.  W.,  1084. 

"Where  the  inquiry  to  be  made  involves  questions  of  law  as  well  as 
facts,  where  it  affects  a  legal  right,  and  where  the  decision  may  result 
in  terminating  or  destroying  that  right,  the  powers  to  be  exercised,  and 
the  duties  to  be  discharged,  are  essentially  judicial.^'  6  Ruling  Case 
Law,  sec.  158. 

The  power  to  render  judgments  and  decrees,  and  to  make  orders 
forever  disposing  of  appeals  in  pending  actions,  and  to  grant  or  refuse 
rehearings  on  such  appeals, — such  powers,  in  brief,  as  are  conferred, 
by  said  relief  Act  upon  what  my  associates  are  pleased  to  call  the 
"Committee  of  Judge?,"  unquestionably  are  "judicial  powers.^^  Sanders 
V.  Cabaniss,  43  Ala.,  173. 
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Our  Oonstitntioii  vests  those  powers  in  courts,  and  not  elsewhere; 
and  said  ^^eommittee''  is  not  a  court. 

The  suggested  distinction  between  the  judicial  ^wers  of  a  court  and 
the  powers  of  a  judge  thereof  is  one  which  has  been  recognized,  very 
clearly,  in  Constitutions  of  Texas,  and  by  our  Legislature,  in  many 
statutes,  and  by  our  courts,  including  the  Supreme  Court,  in  various 
decisions. 

Among  such  provisions  in  former  Constitutions  were  the  following: 

"The  Supreme  Court  and  judges  thereof  shall  have  power  to  issue 
the  writ  of  habeas  corpus,  and  under  such  regulations  as  may  be  pre- 
scribed by  law  may  issue  writs  of  mandamus,  and  such  other  writs  as 
may  be  necessary  to  enforce  its  own  jurisdiction,  and  also  compel  a 
judge  of  the  District  Court  to  proceed  to  trial  and  judgment  in  a 
cause/'  Const.  Texas,  1845,  art.  4,  sec.  3;  Const.  Texas  1861,  art  4, 
sec.  3. 

*The  District  Court  ...  .  or  the  judges  thereof  shall  have  power 
to  issue  all  writs  necessary  to  enforce  their  own  jurisdiction  and  (to) 
give  them  general  superintendence  and  control  over  inferior  jurisdic- 
tions.'^    Const.  Texas  1861,  art.  4,  sec.  10. 

"The  Supreme  Court  and  the  judges  thereof  shall  have  power  to 
issue  the  writ  of  habeas  corpus ;  and  under  such  regulations  as  may  be 
prescribed  by  law,  the  said  court  and  the  judges  thereof  may  issue  the 
writ  of  mandamus,  and  such  other  writs  as  may  be  necessary  to  enforce 
its  own  jurisdiction."    Const.  Texas  1866,  art.  4,  sec.  3. 

"The  said  (district)  courts  and  the  judges  thereof  shall  have  power 
to  issue  writs  of  injunction,  certiorari,  and  all  other  writs  necessary 
to  enforce  their  own  jurisdiction,  and  to  give  them  a  general  super- 
intendence and  control  over  inferior  tribunals."  Const.  Texas  1866, 
art.  4,  sec.  6. 

"The  Supreme  Court  and  the  judges  thereof  shall  have  power  to 
issue  the  writ  of  habeas  corpus;  and  under  such  regulations  as  may  be 
prescribed  by  law,  may  issue  the  writ  of  mandamus,  and  such  other 
writs  as  may  be  necessary  to  enforce  its  jurisdiction."  C6nst.  Texas 
1869,  art.  5,  sec.  3. 

^The  said  (district)  courts  and  the  judges  thereof  shall  have  power 
to  issue  the  writ  of  habeas  corpus,  and  all  other  writs  necessary  to 
enforce  their  own  jurisdictions,  and  to  give  them  a  general  super- 
intendence and  control  over  inferior  tribunals."     Id.,  sec.  7. 

"The  Supreme  Court  and  the  judges  thereof  shall  have  power  to 
issue,  under  such  regulations  as  may  be  prescribed  by  law,  the  writ  of 
mandamus  and  all  other  writs  necessary  to  enforce  the  jurisdiction  of 
said  court."    Const.  Texas  1876,  art.  5,  sec.  3. 

"The  Court  of  Appeals  and  the  judges  thereof  shall  have  power  to 
issue  the  writ  of  habeas  corpus;  and  under  such  regulations  as  may  be 
prescribed  by  law,  issue  such  writs  as  may  be  necessary  to  enforce  its 
own  jurisdiction."    Id.,  sec.  6. 

"The  said  (district)  courts  and  the  judges  thereof  shall  have  power 
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to  issue  writs  of  habeas  corpus  in  felony  cases,  mandamus,  injunction, 
certiorari,  and  all  other  writs  necessary  to  enforce  their  jurisdiction." 
Id,,  sec.  8. 

Among  Texas  statutes  making  such  distinctions  these  may  be  men- 
tioned, although  the  constitutionality  of  many  of  them  seems  not  to 
have  been  determined  by  the  courts : 

Acts  May  11  and  12,  1846,  Hartley's  Dig.,  arts.  2928,  643,  referred 
to  in  Thome  v.  Moore,  101  Texas,  211;  Vernon's  Sayles'  Texas  Civ. 
Stats.,  arts.  96,  150,  152,  166,  239n  et  seq.,  240,  458,  473,  523,  743, 
1080,  1526,  1528,  1529,  1592,  1595,  1660,  1713,  1714,  1772,  1787, 
1788,  1793,  1800,  1802,  1811-9,  1811-21,  1811-38,  1811-40,  1811-59, 
1811-67,  1811-83,  1811-99,  1811-110,  2016,  2017,  2073,  2098,  2128, 
2169,  2185,  2201e,  2550,  3147,  3154,  4088,  4621,  4643,  4644,  5249, 
6044,  6045,  6319m,  6508,  7094,  7434,  7437,  7446,  7747.  See  also  Acts 
1916,  ch.  39,  sec.  4;  ch.  17,  sec.  4  (a) ;  Acts  1917,  ch.  19,  p.  31,  ch.  89, 
p.  243,  ch.  107,  p.  296. 

In  the  light  of  foregoing  provisions  of  our  State  Constitution  and 
hereinafter  cited  Texas  decisions,  the  above  cited  Texas  statutes  furnish 
food  for  much  serious  thought. 

Such  distinction  between  powers  of  courts  and  powers  of  justices  lies, 
conspicuously,  upon  the  face  of  even  said  relief  Act  itself.  Its  caption 
declares  the  Act  to  be  one  "granting  additional  powers  to  the  chief 
justice  and  associate  justices  of  the  Supreme  Court  and  of  the  Courts 
of  Civil  Appeals  as  incidental  to  the  offices  held  by  them,"  and  a  cor- 
responding declaration  appears  in  section  6.  In  the  declaration  that 
such  new  powers  are  "incidental"  to  the  ofice,  ratlier  than  to  the  duties 
of  the  courts  mentioned,  fine  discrimination  is  shown,  probably  in  rec- 
ognition of  the  fact  that  the  new  powers  and  duties  which  the  Act 
seeks  to  confer  and  impose  upon  justices  of  Courts  of  Civil  Appeals 
as  such  justices  only,  are  not  even  germane  to  the  powers  and  duties 
of  Courts  of  Civil  Appeals,  as  set  out  in  the  Constitution,  and  as  defined 
by  our  statutes.  Not  reasonably  could  such  powers  be  said  to  be  "in- 
cidental" to  the  powers  and  duties  of  those  courts. 

To  what  pre-existing  powers,  then,  are  these  new  powers  "additional"  ? 
As  related  to  the  chief  justice,  and  to  the  associate  justices  of  the 
Supreme  Court,  it  fairly  may  be  said  that  they  are  additional  to  (a) 
the  powers  which  the  Constitution  expressly  confers  upon  the  Supreme 
Court,  cbs  a  court,  and  to  (b)  the  powers  which  the  Constitution  ex- 
pressly confers  on  all  members  of  that  court,  separately,  as  justices 
of  that  court,  to  be  exercised  in  that  capacity,  in  chambers  or  in  vaca- 
tion, and  not  by  the  court,  and  to  (c)  the  powers  which  the  Legislature 
heretofore  validly,  pursuant  to  specific  constitutional  provision,  has 
conferred  upon  justices  of  that  court,  separately,  to  be  exercised  by 
them,  respectively,  in  that  capacity  and  not  otherwise.  But  as  to 
justices  of  Courts  of  Civil  Appeals  the  same  reasoning  can  not  apply 
throughout,  because,  through  a  notable  and  apparently  intentional  omis^ 
sion,  our  Constitution  has  not  conferred  any  power  whatever  upon  them. 
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separately,  as  justices,  to  be  exercised  in  that  capacity  and  not  as  a 
court,  and  has  not  authorized  the  Legislature  to  do  so;  hence,  as  to 
those  justices,  the  most  that  can  be  said  is  that  these  new  powers  are 
"additional^'  to  the  powers  which  have  been  granted  by  the  Constitution 
to  Courts  of  Civil  Appeals  and  to  the  powers  which,  heretofore,  the 
Legislature  has  conferred  upon  those  courts  and  has  attempted  to  confer 
upon  justices  of  those  courts  (Rev.  Stats.,  art.  159^),  to  be  exercised 
by  them,  separately,  as  such  justices.  But,  inasmuch  as  the  Constitu- 
tion does  not  confer  nor  expressly  authorize  the  Legislature  to  confer 
upon  them,  as  justices,  any  powers  except  such  as  they,  collectively, 
have  and  exercise  as  a  court,  it  is  evident  that  the  powers  which  this 
relief  Act  of  1917  attempts,  conditionally,  to  confer  upon  them,  as 
"designated  justices,'^  are  really  to  be  exercised  by  them  as  individuals 
only.  The  reference  to  them  as  justices  of  Courts  of  Civil  Appeals 
serves  no  other  purpose  or  function  than  to  indicate  the  class  of  in- 
dividuals out  of  which  such  designation  is  to  be  made. 

Again,  in  authorizing  the  designation  of  three  justices  of  Courts  of 
Civil  Appeals  to  pass  upon  referred  applications,  section  2  of  said 
Act  plainly  restricts  to  the  chief  justice  of  the  Supreme  Court,  acting 
in  that  capacity  and  alone,  and  not  otherwise,  or,  in  the  alternative,  to 
any  two  of  the  justices  of  that  court,  acting  in  those  capacities,  to- 
gether, and  not  otherwise,  the  exercise  of  that  power  of  designation; 
but,  in  treating  of  the  reference,  to.  the  designated  justices,  of  such 
applications  for  writs  of  error,  section  3  of  the  Act  provides  that  such 
reference  shall  be  made  by  the  "Supreme  Court"  or  by  "cmy  two  of 
the  justices  thereof/'  The  distinction  thus  made  is  too  plain  to  be 
ignored  without  doing  violence  to  that  Act;  yet  it  has  been  ignored,  in 
designating  justices  of  Courts  of  Civil  Appeals  under  said  Act. 

Moreover,  section  5  of  said  Act  provides  that  "the  Supreme  Court 
shall  still  have  power  to  act  upon  applications  for  writs  of  error,  when 
deemed  expedient,  and  the  same  power  is  hereby  conferred  upon  the 
justices  of  that  court,  action  by  any  two  of  whom  shall  be  sufficient.'^ 

It  will  be  noted  that  thereby  said  Act  seeks  to  do  these  two  distinct 
things:  (1)  to  preserve  the  right  and  power  of  the  Supreme  Court, 
under  pre-existing  laws,  to  act,  as  a  court,  upon  applications  for  writs 
of  error;  and  (2)  to  confer  "the  same  power''  upon  any  two  justices 
of  that  court,  this  being  the  first  attempt  of  the  Legislature  to  do  that, 
and  said  power  being  additional  to  the  powers  conferred  by  our  Con- 
stitution upon  justices  of  that  court,  and  additional  to  the  powers  which 
that  instrument  authorizes  the  Legislature  to  confer  upon  them.  Art.  6, 
sec.  3. 

In  this  connection  it  will  be  observed  that  despite  said  provision  that 
any  two  of  the  justices  of  the  Supreme  Court  may  "act  upon  applica- 
tions for  writs  of  error"  the  subsequent  portion  of  section  5  expressly 
provides  that  in  any  case  falling  within  any  one  of  three  therein  enu- 
merated classes  "the  application  for  writ  of  error  shall  be  passed  upon 
by  the  Supreme  Court."     Consequently,  the  legislative  intent  appears 
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to  be  that  such  an  exceptional  application  in  any  case  belonging  to  any 
Buch  class  shall  not  be  referred  to  the  designated  justices  of  Courts  of 
Civil  Appeals,  and  shall  not  be  acted  upon  by  even  two  justices  of  the 
Supreme  Court,  acting  as  such  justices  only,  but  shall  be  acted  upon 
by  the  Supreme  Court,  as  a  covrt,  as  formerly,  and  pursuant  to  pre- 
existing laws. 

Furthermore,  the  emergency  clause,  embodied  in  section  8,  declares 
the  necessity  for  haste  in  getting  three  justices  of  Courts  of  Civil 
Appeals  to  work  "in  the  disposition  of  business  of  the  Supreme  Court." 
Inasmuch  as  that  work  is  not  within  the  jurisdiction  of  Courts  of  Civil . 
Appeals,  and  is  not,  even  remotely,  related  to  any  duty  arising  from, 
or  growing  out  of,  or  incidental  to,  that  jurisdiction,  or  to  any  power 
or  duty  of  those  courts,  under  the  Constitution,  or  said  relief  Act,  or 
any  other  statute,  and  such  designated  justices  constitute  no  court  or 
other  organized  tribunal  (as  is  hereinafter  shown),  it  is  evident  that 
such  new  work  is  by  said  relief  Act  really  imposed  upon  them  individ- 
ually. Consequently,  the  declared  haste  is  to  get  outside  individuals, 
who  happen  to  be  justices  of  Courts  of  Civil  Appeals,  busy  in  their 
individual  capacities,  in  performing  duties  and  in  exercising  powers 
which,  under  our  Constitution  and  laws,  devolve  upon  the  Supreme 
Court,  as  a  court. 

Never  before,  since  the  amendment,  in  1891,  of  the  judiciary  article 
of  our  Constitution,  authorizing  the  creation  of  Courts  of  Civil  Appeals^ 
has  the  Legislature  undertaken  to  confer  elsewhere  than  upon  the 
Supreme  Court,  as  a  court,  the  power  of  passing  upon  any  application 
for  a  writ  of  error.  Consequently,  the  effort,  in  said  relief  Act  of 
1917,  to  confer  that  power  upon  any  two  justices  of  the  Supreme  Court, 
also,  like  the  effort  therein  to  confer  it,  with  certain  exceptions,  and 
contingently,  in  nearly  all  cases,  upon  such  designated  justices  of 
Courts  of  Civil  Appeals,  constitutes  a  radical  departure  from  long 
established  constitutional  and  legislative  policy,  and  indicates  very 
strongly  that,«  in  the  enactment  of  said  relief  Act,  the  legislative  mind 
must  have  been  directed  to  the  stated  distinction  between  the  judicial 
powers  of  appellate  courts  when  acting  as  courts  and  the  powers  of 
justices  of  those  courts  when  acting  merely  as  such  justices,  or  as  in- 
dividuals. This  fact,  obviously  should  be  of  controlling  force  in  con- 
struing said  relief  Act,  and  particularly  so  as  to  the  manner  of  desig- 
nating members  of  Courts  of  Civil  Appeals  to  serve  under  that  Act. 
Nevertheless,  the  stated  distinction  is  one  to  which  my  associates  seem 
to  attach  no  importance  whatever  in  relation  to  either  the  validity  or 
the  construction  of  said  Act. 

Among  our  Texas  decisions  which  recognize  the  above  stated  distinc- 
tion are  these:  Hines  v.  Morse,  92  Texas,  194,  47  S.  W.,  516;  Griner 
V.  Thomas,  101  Texas,  36,  104  S.  W.,  1058;  Thorne  v.  Moore,  101  Texas, 
205,  105  S.  W.,  985;  Ex  parte  Beeves,  100  Texas,  617,  103  S.  W.,  478; 
Nalle  v.  City  of  Austin,  101  Texas,  48,  104  S.  W.,  1050;  Ashforfl  v. 
Goodwin,  103  Texas,  497,  131  S.  W.,  538;  Hodges  v.  Ward,  1  Texas, 
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244;  Doss  v.  Waggoner,  3  Texas,  515;  Jones  v.  McMahon,  30  Texas, 
727;  Hunton  v.  Nichols,  55  Texas,  224;  West  v.  Burke,  60  Texas,  51; 
Wilson  V.  Wichita  Co.,  67  TexaA,  657 ;  Brown  v.  Wheelock,  75  Texas,  385, 
12  S.  W.,  Ill;  Pittman  v.  Byars,  100  Texas,  518,  101  S.  W.,  798; 
Conturie  v.  Crespi,  103  Texas,  554,  131  S.  W.,  403 ;  Hamill  v.  Samuels, 
104  Texas,  46,  133  S.  W.,  419 :  Pecos  &  N.  Tex.  Ry.  Co.  v.  Cox,  104 
Texas,  556,  140  S.  W.,  1078,  105  Texas,  40,  143  S.  W.,  606.  See.  also, 
Ellis  V.  Harrison,  56  S.  W.,  592 ;  Railroad  Co.  v.  Alexander,  135  S.  W., 
703 ;  Wier  v.  Hill,  125  S.  W.,  366 ;  Chickasha  Milling  Co.  v.  Crutcher, 
141  S.  W.,  357;  Brown  v.  McClendon,  121  S.  W.,  903;  Accousi  v. 
Furniture  Co.,  83  S.  W.,  1104;  Neville  v.  Miller,  171  S.  W.,  1109, 
aiid  c.  c;  Rosamond  v.  Murff,  185  S.  W.,  1067. 

As  to  appointment  of  receiver  in  vacation,  see  Hdw.  Co.  v.  Mfg.  Co., 
88  Texas,  468,  27  S.  W.,  100;  Land  Co.  v.  Blevins,  34  S.  W.,  828; 
Drug  Co.  V.  Freeman,  39  S.  W.,  628 ;  Williams  v.  Odell,  47  S.  W.,  151, 
in  none  of  which,  it  seems,  was  the  constitutionality  of  the  statute  ques- 
tioned.   The  foregoing  lists  of  decisions  are  not  exhaustive. 

The  great  weight  of  them  is  to  the  effect  that  when  judicial  power  is 
conferred  by  our  Constitution  upon  a  "court^'  it  means  the  court  in 
session  and  not  in  vacation.  It  does  not  mean  the  justices,  or  the 
judges,  or  the  judge  of  the  court,  in  chambers  or  in  vacation. 

By  a  petition  addressed  to  the  chief  justice  and  associate  justices  of 
our  Supreme  Court,  they  were  asked,  in  vacation,  to  grant,  in  vacation, 
a  writ  of  mandamus  to  compel  the  clerk  of  that  court  to  transmit  to 
the  clerk  of  a  Court  of  Civil  Appeals  a  certain  order  of  the  Supreme 
Court.  The  first  question  was:  '^ave  the  judges  of  the  Supreme 
Court  during  vacation  the  power  to  grant  a  writ  of  mandamus  in  any 
case?"     That  court,  through  Chief  Justice  Gaines,  said: 

"1.  Section  2  (3?)  of  article  5  of  our  Constitution,  which  provides 
for  the  organization  of  the  Supreme  Court  and  defines  the  powers  and 
jurisdiction  which  are  conferred  upon  it  and  which  may  be  conferred 
by  the  Legislature,  contains  this  provision:  ^  .  .  The  Supreme 
Court  and  the  justices  thereof  shall  have  power  to  issue  writs  of 
habeas  corpus  as  may  be  prescribed  by  law,  and  under  such  regulations 
as  may  be  prescribed  by  law  said  court  and  the  justices  thereof  may 
issue  writs  of  mandamus,  procedendo,  certiorari,  and  such  other  writs 
as  may  be  necessary  to  enforce  its  jurisdictioh.  .  .  .  Upon  the  con- 
struction of  this  provision  the  determination  of  the  first  question  must 
depend.  Courts,  the  terms  of  which  are  fixed  by  law,  have  no  power 
to  sit  save  during  term  time,  unless  for  special  reasons,  authority  to  hold 
a  special  session,  or  to  hear  and  determine  some  special  class  or  classes 
of  cases  during  their  ordinary  vacation,  be  conferred  upon  them.^    .    .    . 

"The  Constitution  limits  the  sessions  of  the  Supreme  Court  to  a 
specified  term  of  nine  months  and  fixes  the  place  where  it  must  sit 
and  does  not  specially  provide  for  the  exercise  of  its  jurisdiction  at  any 
other  time  or  place.     It  follows  that  it  can  act  at  no  other  time  or  place, 

^*But  the  provision  in  question  confers  the  same  jurisdiction  vriih 
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respect  to  the  ivrits  therein  specified,  upon  the  justices  of  the  Supreme 
Court,  which  is  conferred  upon  the  court  itself,  and  neither  directly 
nor  indirectly  limits  the  time  or  fixes  the  place  at  which  they  are  to 
act.  In  the  exercise  of  the  jurisdiction  thereby  conferred  they  may  act 
as  justices  of  the  Supreme  Court  and  not  as  the  court  itself,  either 
in  term  time  or  in  vacation.  The  power,  however,  is  limited  to 
the  grant  of  such  process  as  may  be  necessary  to  enforce  the  juris- 
diction of  the  court.  The  provision,  in  our  opinion,  is  a  wise  one. 
It  may  be  necessary  to  issue  a  writ  to  enforce  the  jurisdiction  of  the 
court  in  vacation  as  well  as  in  term  time ;  and  for  this  reason,  doubtless, 
the  power  was  conferred  upon  the  justices  of  the  court.  The  present 
case  serves  to  illustrate  the  point.  Here  the  clerk  being  without  a 
decision  of  the  Supreme  Court  to  guide  him,  and  pursuing  the  usual 
practice  of  the  court,  cautiously  declined  to  transmit  to  the  clerk  of  the 
Court  of  Civil  Appeals  a  certificate  necessary  to  prompt  enforcement 
of  a  judgment  of  that  court;  and  although  the  relator  felt  aggrieved 
by  this  course,  she  would  have  been  without  remedy  but  for  the  power 
conferred  upon  us,  as  justices  of  the  court,  to  hear  and  determine  in 
vacation  the  case  made  by  her  petition."  (Italics  mine.)  Hines  v. 
Morse,  supra. 

In  an  action  for  a  writ  of  mandamus  to  compel  a  district  judge  to 
vacate  his  vacation  order  temporarily  suspending  a  county  judge  from 
office,  our  Supreme  Court,  through  Mr.  Justice  Williams,  said : 

'*The  application  for  mandamus  was  presented  to  some  of  the  justices 
of  this  court  in  vacation  and  they  were  asked  then  to  issue  the  man- 
damus under  the  authority  of  article  946,  Revised  Statutes,  but  were 
of  the  opinion  that  the  Legislature  was  empowered  by  section  3  of  article 
V  of  the  Constitution  to  confer  such  original  jurisdiction  upon  the 
court,  only,  and  not  upon  the  judges  thereof.  The  cause  was,  therefore, 
set  down  for  hearing  in  term  time.  .  .  ."  Griner  v.  Thomas,  101 
Texas,  39,  104  S.  W.,  1058. 

Similarly,  this  writer,  some  two  years  ago/  and  after  making  a  some- 
what careful  study  of  the  distinction  which  our  Constitution  and  stat- 
utes make  between  the  judicial  powers  of  courts  and  the  judges  thereof, 
declined  to  issue,  in  vacation  of  the  Supreme  Court,  a  writ  of  man- 
damus not  necessary  for  enforcement  of  its  jurisdiction. 

In  an  action  for  a  writ  of  mandamus  to  compel  a  district  judge  to 
vacate  an  order,  made  by  him,  in  vacation,  upon  a  hearing  and  after 
notice,  requiring  publication  of  the  result  of  a  local  option  election,  our 
Supreme  Court  refused  the  writ  of  mandamus,  saying,  through  Mr. 
Justice  Williams : 

"Section  8  of  article  V  of  the  Constitution,  which  defines  the  power 
and  jurisdiction  of  the  District  Court  and  of  the  judges  thereof,  pro- 
vides :  'And  said  court  and  the  judges  thereof  shall  have  power  to  issue 
writs  of  habeas  corpus,  mandamus,  injunction,  and  certiorari,  and  all 
writs  necessary  to  enforce  their  jurisdiction.' 

"This  provision  has  been  construed  as  giving  the  substantive  power 
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to  issue  the  writs  named  in  all  eases  when  courts  of  law  or  equity  under 
settled  rules,  would  have  the  power  to  issue  them,  whether  they  be 
necessary  to  enforce  some  jurisdiction  given  by  the  other  provisions  or 
not.  This  provision  is,  in  itself,  a  grant  of  jurisdiction  and  powers 
which  do  not  depend  upon  the  other  provisions  defining  classes  of 
cases  or  amounts  in  controversy  over  which  also  jurisdiction  is  given. 
(County  of  Anderson  v.  Kennedy,  58  Texas,  616.) 

'The  well  settled  construction  of  such  a  phrase  as  'said  court  and  the 
judges  thereof  is  that  it  means  the  court  when  in  session,  and  the 
judges  acting  in  vacation.  The  language,  therefore,  equally  empowers 
the  court,  when  in  session,  and  the  judge,  when  the  court  is  not  in 
session,  to  issue  the  writs.  The  power  is  conferred  upon  the  judge  in 
the  same  language  that  confers  it  upon  the  court.  Unquestionably  the 
court  has  power  to  issue  the  peremptory  mandamus.  How,  then,  can 
the  same  words  that  grant  it  to  the  court  be  held  not  to  have  granted  it 
to  the  judge?    .     .     . 

"The  power  lodged  with  the  district  judge  is  not  an  arbitrary  one. 
He  is  the  same  officer  that  exercises  the  power  when  presiding  over  the 
court,  and  acts  judicially,  after  a  hearing,  in  the  same  manner  in  which 
the  court  acts. 

'Tfor  was  the  power  unknown  to  our  judicial  system  before  the  adop- 
tion of  the  present  Constitution.  The  Acts  of  May  11  and  12,  1846, 
conferred  it  upon  the  judges  of  both  the  Supreme  and  District  Courts. 
(Hartley^s  Dig.,  arts.  2928,  643.)  It  is  given  to  judges  also  in  a  num- 
ber of  other  jurisdictions.     (23  Cyc,  p.  55,  and  authorities  cited.) 

'The  decision  in  the  case  of  Murphy  v.  Wentworth  (36  Texas,  147) 
was  made  under  the  Constitution  of  1869,  which  did  not  contain  the 
provision  which  we  have  discussed.  It  seems  to  be  irreconcilable  with 
the  decision  in  Jones  v.  McMahan  (30  Texas,  719).  Neither  of  those 
cases,  however,  involved  the  construction  of  a  provision  like  that  in  the 
present  Constitution,  and  we  are  not  called  upon  to  determine  which, 
if  either,  of  them  is  correct.^^    Thome  v.  Moore,  supra. 

The  foregoing  decisions  carry  clear  recognition  of  the  principle  that 
justices  and  judges,  acting  in  those  capacities  and  not  as  a  court,  can 
exercise  only  such  judicial  powers  as  the  Constitution,  by  way  of  excep- 
tion, expressly  confers,  or  authorizes  the  Legislature  to  confer,  upon 
them  as  judges. 

Under  the  circumstances  it  is,  therefore,  as  remarkable  as  it  is  re- 
grettable that  the  principle  mentioned  was  not  consistently  regarded 
in  drafting  said  relief  Act. 

Our  Supreme  Court,  through  Judge  Brown,  held: 

'The  Legislature  had  no  power  to  require  the  judges  of  the  District 
Courts  to  hear  and  determine  contested  elections  in  vacation;  the  Con- 
stitution confers  that  power  upon  the  District  Courts,  which  means 
the  court  in  session.  .  .  .  This  court  will  not  direct  the  respondent 
to  hear  the  contest  in  vacation,  because  the  law  that  so  provides  is  void.'* 
Ashford  v.  Goodwin,  supra. 
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In  Ex  parte  Reeves,  supra,  it  was  held  by  our  Supreme  Court,  that 
under  section  29  of  article  5  of  the  Constitution  "the  Legislature  is 
without  power  to  provide  for  the  court  sitting  at  a  called  term,''  although 
section  17  of  the  same  article  provides  that  the  county  court  "may  dis- 
pose of  the  probate  business  either  in  term  time  or  vacation  as  may  be 
provided  by  law/'     See,  also,  Stewart  v.  Kemp,  54*  Texas,  248. 

In  the  early  case  of  Hodges  v.  Ward,  supra,  in  an  opinion  by  Judge 
Wheeler,  it  was  held  that  no  judgment  or  decree  could  be  rendered  by 
a  district  court  "in  chambers.'' 

In  Doss  v.  Waggoner,  supra,  through  Judge  Hemphill,  it  was  said: 

'The  court  had  no  jurisdiction  to  try  and  determine  causes  at  the 
time  these  judgments  purport  to  have  been  rendered.  There  was  in 
fact  no  court  in  session,  and  no  judgments  could  by  law  have  been 
pronounced;  and,  consequently,  they  are  not  only  absolute  nullities,  in 
the  ordinary  signification  of  that  term,  when  applied  to  judgments  of 
courts  having  no  jurisdiction  over  the  subject  matter  of  the  parties, 
but  they  are  not  even  the  acts  of  a  court,  and  are,  therefore,  not  sus- 
ceptible of  appeal  or  the  subjects  of  revision  in  an  appellate  tribunal." 

In  Jones  v.  McMahan,  supra,  under  section  6  of  article  4  of  the 
Constitution  of  1866,  which  provided  as  above  shown,  that  District 
Courts  and  "the  judges  thereof"  shall  have  power  to  issue  writs  of 
injunction,  certiorari,  "and  all  other  writs  necessary  to  enforce  their 
own  jurisdiction,"  it  was  held  that  the  power  resided  in  the  judges  as 
well  as  in  the  courts. 

In  Hunton  v.  Nichols,  supra,  under  the  Act  of  February  5,  1840, 
'^regulating  the  duties  of  probate  courts  and  the  settlement  of  succes- 
sion," it  was  said:  "There  is  not  in  the  seventy-two  sections  which 
compose  this  statute,  a  line  or  syllable  from  which  can  be  deduced  any 
power  or  authority  in  the  chief  justice,  as  such,  to  make  partition  of 
estates  or  decree  the  sale  of  lands  in  vacation.  .  .  .  This  power  is 
conferred  upon  the  probate  court.  It  is  the  highest  attribute  of  its 
jurisdiction." 

In  Wilson  v.  Wichita  County,  supra,  the  county  judge  approved,  in 
his  own  name,  in  open  Commissioners  Court,  the  bond  of  the  county 
treasurer.  Held:  That  did  not  make  the  approval  the  act  of  the 
court. 

With  reference  to  the  statute  concerning  statements  of  fact  it  was  said : 

"Article  1293  requires  the  authentication  to  be  made  by  the  court. 
This  implies  that  it  must  be  made  by  the  judge  while  sitting  as  a  court. 
Counsel  for  plaintiff  in  error  contends  that  the  term  ^court'  as  there 
used,  means  the  same  as  'judge  of  the  court,'  and  he  refers  to  de- 
cisions of  other  States  which  seem  to  support  that  view,  but  cites  none 
from  the  courts  of  this  State.     .     .     . 

"That  the  terms  'court'  and  'judge,'  as  used  in  the  statute  relating 
to  the  regulation  of  appeals,  are  not  intended  to  be  used  interchangeably, 
is,  we  think,  settled  by  the  Supreme  Court  of  this  State.     Couturie  v. 
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Crespi,  131  S.  W.,  404;  Pittman  v.  Byars,  100  Texas,  618,  101  S.  W., 
789/'     Chickasha  Milling  Co.  v.  Crutcher,  supra. 

In  Accousi  v.  Furniture  Co.,  supra,  in  relation  to  an  order  granting 
additional  time  for  filing  a  statement  of  facts  and  bills  of  exception, 
it  was  said : 

^TThis  power  is  inherent  in  courts,  both  at  law  and  in  equity,  and 
is  not  dependent  for  its  existence  upon  any  statute.  But  in  the  absence 
of  express  statutory  authority,  it  can  only  be  exercised  by  the  court 
in  the  discharge  of  its  judicial  functions  as  such.     .     .     . 

^TTo  determine  whether  a  judgment  has  been  rendered,  so  that  it  may 
be  entered  nunc  pro  tunc,  is  a  judicial  function,  to  be  exercised  only 
by  the  court  wherein  it  claimed  the  judgment  sought  to  be  entered 
was  pronounced.  This  often  requires  the  hearing  and  consideration  of 
testimony  before  it  can  be  judicially  determined  that  a  judgment  sought 
to  be  entered  nunc  pro  tunc  was  actually  rendered.  The  exercise  of  this 
power  to  hear  and  determine  is  of  its  very  nature  judicial;  and,  if 
there  be  degrees  in  judicial  functions,  is  as  high  an  exercise  of  judicial 
power  as  that  which  is  called  into  play  in  rendering  the  judgment  itself. 
We  know  of  and  can  find  no  authority  for  the  exercise  of  such  power 
by  a  court  or  its  judge  during  vacation;  and  such  power,  from  its  very 
nature,  in  the  absence  of  legislative  authority  (if,  indeed.,  it  is  within 
the  power  of  the  Legislature  to  grant  it),  can  only  be  exercised  while 
the  court  is  in  session.  The  very  meaning  of  the  term  ^vacation,'  as 
applied  to  a  court,  imports  an  absence  of  power  to  render  or  grant  inter- 
locutory judicial  orders.'^ 

Several  of  the  above  cited  decisions  are  to  the  effect  that  no  appeal 
will  lie  from  the  judgment  of  a  judge  rendered  during  vacation,  or 
in  chambers,  because  it  is  not  the  judgment  of  any  court. 

"Though  a  judge  of  the  District  Court  may  decide  certain  matters 
in  vacation,  and  render  judgment  therein,  yet  such  judgment,  whether 
interlocutory  or  final,  is  not  the  judgment  of  the  court  over  which  he 
presides,  but  is  merely  his  judgment  as  a  district  judge  sitting  in  vaca- 
tion. In  such  a  case,  unless  a  right  of  appeal  be  given  by  positive  law, 
none  exists.  (Sec.  4,  Ency.  PI.  &  Pr.,  365.)  Since  our  statutes  give 
the  right  of  appeal  only  from  judgments  of  the  District  and  County 
Courts,  and  since  the  judgment  in  the  case  was  a  judgment  in  neither 
court,  we  think  that  we  acquired  no  jurisdiction  to  reverse  the  judg- 
ment.''   Pittman  v.  Byars,  100  Texas,  518,  101  S.  W.,  789. 

In  Couturie  v.  Crespi,  supra,  the  Supreme  Court,  through  Judge 
Gaines,  said,  in  substance,  that  an  order  extending  the  time  for  the 
preparation  and  filing  of  a  statement  of  facts  must  be  made  ^T)y  the 
court,  which  means  by  the  court  in  session  and  presumably  at  the  term 
at  which  the  judgment  was  rendered." 

In  Hamill  v.  Samuels,  supra,  the  Supreme  Court,  through  Chief 
Justice  Brown,  said:  *T?he  court,  or  the  judge  of  the  court,  may,  for 
good  cause  shown,  extend  the  time,  with  the  limitation  only  that  it  must 
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not  delay  the  filing  of  the  statement  of  facts  with  the  transcript  in 
that  court  within  the  time  prescribed  by  law/* 

In  Pecos  &  N.  T.  Ry.  Co.  v.  Cox,  104  Texas,  556,  in  reviewing  the 
same  question;  the  Supreme  Couri;,  through  Mr.  Justice  Ramsey,  said: 
'It  may  be  conceded  that  the  word  couri;  is  many  times  used  as  synony- 
mous with  and  interchangeably  with  the  word  judge,  but  in  the  par- 
ticular clause  controlling  us  here,  it  is  used  in  its  strictly  legal  sense, 
and  that  this  construction  must  control.'' 

In  the  repori;  of  another  hearing  of  the  same  case,  the  question  being 
as  to  the  construction  rather  than  as  to  the  validity  of  the  statute,  the 
court  said:  "The -Act  of  the  Thirty-first  Legislature,  as  copied  above, 
is  in  plain  terms  and  conferred  authority  upon  the  judge  of  the  District 
Couri  to  make  in  vacation  the  order  that  was  entered  in  this  case/' 
105  Texas,  40. 

In  Brown  v.  McClendon,  supra,  the  Couri  of  Civil  Appeals  raised, 
but  did  not  decide,  the  question  as  to  whether  a  justice  of  the  peace  may 
hear  a  cause  on  its  merits  out  of  term  time. 

Many  of  the  above  mentioned  Texas  cases,  some  of  which  appear  to 
be  somewhat  conflicting,  are  cited,  not  so  much  to  show  the  status  of 
the  law  upon  the  point  involved  as  to  call  attention  to  the  great  number 
of  instances  in  which  the  courts  of  this  State  have  recognized  said 
distinction  between  the  powers  of  courts  and  the  powers  of  judges. 
The  stated  distinction  is  recognized  by  many  State  Constitutions,  and 
by  decisions  of  courts  of  various  States. 

"The  king  himself,  though  he  be  intrusted  with  the  whole  executive 
power  of  the  law,  can  not  sit  in  judgment  in  any  couri,  but  his  justice 
and  the  laws  must  be  administered  according  to  the  power  committed 
to  and  distributed  among  his  several  courts  of  justice."  1  Bacon 
Abr.,  619. 

"The  gladsome  light  of  jurisprudence,  the  judicature,  only  belongeth 
to  the  judges/'     4  Inst.,  73. 

"Our  Constitution  vests  the  judicial  power  of  the  State,  not  in 
officers,  but  in  couris.  In  speaking  of  the  constitutional  provision,  in 
Waldo  V.  Wallace,  12  Ind.,  569:  T^t  will  be  observed  that  the  judicial 
power  is  vested  in  courts,  not  in  officers,'  it  is  clear  that  the  common 
law  so  vested  it,  and  that  the  Constitution  there  continues  it.  Cooley, 
Const.  Lini.,  4th  ed.,  74."     People  v.  Noble,  supra. 

"The  judicial  power,  properly  so  called,  has  never  been  vested  any- 
where but  in  courts."    Abbott  v.  Matthews,  26  Mich.,  176. 

'^Where  the  Constitution  divides  the  powers  of  the  government  into 
three  distinct  departments,  and  confides  each  department  to  separate 
magistrates,  the  Legislature  has  no  judicial  power  and  can  confer  none 
upon  a  court  or  judge.  Norwalk  St.  R.  Co.'s  Appeal,  69  Conn.,  576, 
37  Atl.,  1080,  39  L.  R.  A.,  794."     8  Cyc,  813  (note  53.) 

In  holding  invalid  a  statute  which  sought  to  authorize  a  jndge,  at 
chambers,  to  render  a  judgment  in  cases  of  insolvent  debtors,  it  was  said : 

^TBy  article  VI  of  our  Constitution  the  judicial  power  is  vested  in 
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one  Supreme  Court,  in  circuit  courts,  in  probate  courts,  and  in  Justice 
of  the  Peace  Courts.  The  Legislature  is  also  authorized  to  establish 
municipal  courts  in  cities  and  courts  of  conciliation.  The  courts  re- 
ferred to  in  the  article  are  permanent  organizations  for  the  adminis- 
tration of  justice.  .  .  .  The  exercise  of  judicial  power  in  its  strict 
legal  sense  can  be  conferred  only  upon  courts  named  in  the  Constitu- 
tion.''    Kisser  v.  Hoyt,  53  Minn.,  185,  18  N.  W.,  611. 

"If  the  Legislature  should  attempt  to  establish  independent  tribunals 
and  vest  them  with  judicial  powers,  the  constitutional  formalities  would 
have  to  be  complied  with  to  give  them  validity.^'  Carson  v.  Smith,  5 
Minn..  88. 

In  holding  void  a  statute  which  assumed  to  confer  judicial  power 
upon  a  notary  public,  the  Supreme  Court  of  Michigan  said : 

*This  presents  the  naked  question,  whether  the  Legislature  possessed 
the  constitutional  power  to  confer  such  jurisdiction  upon  the  notary. 
The  proceeding  authorized  by  the  statute  first  cited,  for  dissolving  at- 
tachments, is  as  clearly  a  judicial  proceeding  as  the  trial  of  a  cause 
in  any  court  of  the  State;  and  the  power  *to  hear  and  determine'  such 
application  under  the  statute  is  as  clearly  a  judicial  power  as  that 
exercised  by  a  justice  of  the  peace  or  a  judge  upon  the  bench.  It  is 
not  like  a  mere  reference  to  take  proof  or  compute  amounts  to  be 
reported  to  a  court  of  record  for  their  judicial  action,  but  it  is,  ^to  hear 
and  determine,'  questions  both  of  law  and  fact.  Section  1,  article  VI, 
of  the  Constitution  declares:  'The  judicial  power  is  vested  in  one 
Supreme  Court,  in  circuit  courts,  in  probate  courts,  and  in  justices 
of  the  peace.  Municipal  courts  of  civil  and  criminal  jurisdiction  may 
be  established  by  the  Legislature  in  cities.'  This,  beyond  all  contro- 
troversy,  vests  the  whole  judicial  power  of  the  State  in  courts  and 
officers  named  in  this  section,  unless  there  be  some  further  provision  in 
the  same  Constitution,  conferring  upon  some  other  court  or  officer  a 
part  of  such  judicial  power,  or  authorizing  the  Legislature  to  confer  it; 
and  in  the  latter  case,  it  can  only  be  possessed  or  conferred  by  such 
further  provision  expressly,  or  by  necessary  implication,  which  would 
have  the  effect  to  take  the  case  out  of  the  general  provision  above  quoted. 
This  must  be  so  upon  principle,  or  the  Constitution  itself  must  be  sub- 
ject to  legislative  repeal.  It  is  also  well  supported  by  authority.  See 
2  Story  on  Const.,  sees.  1590  to  1592;  State  v.  City  of  Rockford,  14 
111.,  420;  Gibson  v.  Emerson,  2  Eng.,  173."  Chandler  v.  Nash,  5 
Mich.,  409. 

Under  our  Constitution  such  powers  as  are  strictly  judicial  in  their 
character  can  only  be  vested  in  certain  courts  which  are  named  in 
the  Constitution  itself.  The  circuit  courts,  as  courts,  have  such  power. 
The  judges  as  judges,  out  of  court,  do  not  possess  them  and  can  not  be 
vested  with  them.     Railway  Co.  v.  Dunlap,  47  Mich.,  456,  11  N.  W.,  271. 

A  statute  provided  that  an  injunction  of  a  certain  character  should 
not  be  granted  except  by  the  court,  and  on  notice.     Such  an  injunction 


Digitized  by  VjOOQIC 


480  Texas  Supreme  Court  Eepobts,  Vol.  108.  [June, 

granted  ex  parte,  by  a  justice  of  the  court,  was  held  void.  Wilkie  v. 
R.  Co.,  19  N.  Y.,  242. 

A  statute,  authorizing  the  Supreme  Court  to  direct  the  filing  of  an 
information  was  held  not  to  authorize  judges  of  that  court  to  do  so  in 
their  individual  capacities.     Ohio  R.  Co.  v.  State,  10  Ohio,  360. 

Under  the  code  a  county  judge  had  no  powers  except  while  holding 
a  quarterly  court.     Arthur  v.  Green,  3  Mete.   (Ky.),  75. 

Under  the  Constitution  of  Colorado,  which  provided  that  the  Supreme 
Court  "shall  have  power  to  issue  writs  of  habeas  corpus,  mandamus, 
'  quo  warranto,  certiorari,  injunction,  .  .  .  with  authority  to  hear 
and  determine  the  same,^'  it  was  held  that  the  justices  of  that  court, 
acting  singly,  in  vacation,  are  without  jurisdiction  and  authority  to 
issue  writs  of  habeas  corpus  or  to  determine  matters  arising  thereon. 
In  re  Garvey,  7  Colo.,  502,  4  Pac.,  758. 

Constitutional  provisions  conferring  upon  the  Supreme  Court  author- 
ity to  issue  certain  writs  do  not  confer  that  authority  upon  judges  of 
that  court  in  vacation.  People  v.  District  Court,  28  Colo.,  485,  69 
Pac,  1066. 

"It  is  contended  that  our  statutes  confer  on  the  judge  the  authority 
to  hear  and  determine  the  whole  issues  in  a  case  of  this  kind  in  vaca- 
tion. If  there  is  such  a  statute,  it  is  in  violation  of  section  1,  article  6, 
of  our  Constitution,  above  quoted."  State  v.  Woodson,  161  Mo.,  444, 
61   S.  W.,  252. 

Rule  XVII  of  the  Supreme  Judicial  Court  of  Maine  provides : 

"WTien  a  motion  for  a  new  trial  is  made  for  any  other  cause  (than 
that  the  verdict  is  against  the  law  or  evidence)  the  evidence  in  support 
thereof  shall  be  taken  within  such  time  and  in  such  manner  as  the 
court,  at  the  nest  ensuing  term,  shall  order,  or  the  motion  will  be 
regarded  as  withdrawn/'  That  court  held  that  by  said  rule  "no  power 
is  conferred  upon  a  justice  in  vacation  to  make  such  order/'  Mitchell 
V.  Emmons,  104  Me.,  76. 

Likewise  it  was  held  that  a  statute  authorizing  "the  court,"  upon 
overruling  a  motion  for  new  trial,  to  enter  judgment  as  of  a  former 
term,  conferred  no  authority  upon  a  judge  in  vacation  to  enter  judg- 
ment.    Green  v.  Bradford,  128  Mass.,  296. 

"As  a  general  rule  all  judicial  business  must  be  transacted  in  term, 
whether  there  is  any  express  direction  to  that  effect  or  not.  Such 
judicial  business  as  may  be  done  by  the  judge  out  of  court  is  exceptional, 
and  must  find  its  warrant  in  some  express  provision  of  the  statute. 
Larco  v.  Casanueva,  30  Cal.,  664."  Gruner  v.  Moore,  6  Colo.,  530. 
See,  also,  Miles  v.  Strong,  68  Conn.,  278,  36  Atl.,  55;  State  v.  Jackson, 
21  S.  D.,  494.  16  Ann.  Cas.,  87,  113  N.  W.,  881. 

The  South  Carolina  Constitution  of  1895  gave  to  the  Supreme  Court, 
as  a  court,  "power  to  issue  writs  or  orders  of  injunction,"  and  also 
provided :  "Each  of  the  justices  of  the  Supreme  Court  and  judges  of 
the  circuit  court  shall  have  the  same  power  at  chambers  to  issue  inter- 
locutory writs  or  orders  of  injunction  as  when  in  open  court."    Art.  5, 
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sec.  25.  Thereunder  it  was  held  that  a  justice  of  the  Supreme  Court 
has  power  at  chambers  to  grant  an  interlocutory  writ  of  injunction  in 
a  cause  not  pending  in  that  court.  Salinas  v.  Aultman,  49  S.  C,  378, 
27  S.  E.,  407. 

^^AU  judicial  power  by  the  organic  act,  like  the  Constitutions  of  the 
States  and  of  the  nation,  is  vested  in  the  courts;  a  prohibition  upon  its 
exercise  by  the  executive  or  legislative  department,  but  the  judicial 
power  therein  conferred  upon  and  limited  to  the  courts,  is  that  judicial 
power  which  in  the  legal  acceptation  of  words  can  be  exercised  only 
by  the  court.  .  .  .  The  courts  have  exclusive  power  to  hear  and 
determine  those  matters  which  affect  the  life  or  liberty  or  the  property 
of  the  citizen;  all  other  rights,  while  they  may  be  in  a  sense  judicial, 
are  not  so  far  within  the  jurisdiction  of  the  courts  that  their  exercise 
by  another  department  would  be  void."     Draper  v.  Cox,  6  Dak.,  510. 

*TBy  the  ninth  section  of  the  'Act  establishing  the  territorial  govern- 
ment of  Wisconsin'  the  judicial  power  of  the  territory  is  vested  in  the 
Supreme  Court,  District  Courts,  probate  courts,  and  in  justices  of  the 
peace.  These  are  the  courts  for  the  disposition  of  all  the  judicial  busi- 
ness of  the  territory,  and  it  is  not  competent  for  the  legislative  assembly 
to  create  any  more.  The  creation  of  any  additional  judicial  tribunal  is 
in  the  Congress  of  the  United  States.  The  legislative  assembly  is 
authorized  to  limit,  by  law,  the  jurisdiction  of  the  several  courts  above 
mentioned,  both  appellate  and  original — but  no  farther."  Smith  v. 
Odell,  1  Finn.  (Wis.),  449. 

The  Constitution  of  Indiana  provided: 

"The  judicial  power  of  the  State  shall  be  vested  in  one  Supreme 
Court,  in  circuit  courts,  and  in  such  other  courts  as  the  General  As- 
sembly may  establish." 

Thereimder  it  was  said: 

"All  judicial  powers  are,  by  force  of  this  provision,  vested  in  the 
courts  of  the  State.  TKe  Legislature  has  no  authority  to  imvest  any 
other  tribunals  than  courts  with  judicial  power.  .  .  .  Nor  can  these 
powers  be  vested  elsewhere  than  in  the  tribunals  designated  or  indicated 
by  the  Constitution.  Judicial  powers  can  not  be  delegated.  Taking  and 
following  as  guides  these  fundamental  principles,  we  are  led  to  the 
conclusion  that  judicial  powers  can  not  be  vested  in  officers,  such  as 
master  commissioners,  appointed  by  the  judges  of  the  courts.  By  the 
express  provision  of  the  paramount  law,  the  whole  judicial  power  of 
the  State  is  vested  in  courts.     .     .     . 

"The  predominant  idea  in  all  the  definitions  of  the  courts  and  the 
text-writers  is,  that  a  court  is  a  tribunal  organized  for  the  purpose  of 
administering  justice,  and  presided  over  by  a  judge  or  judges. "... 
Our  Constitution  means  by  the  term  court  judicial  tribunals  presided 
over  by  a  judge  or  judges.  .  .  .  The  Legislature  may  establish 
courts,  but  can  not  vest  the  judicial  power  in  any  other  tribunals." 
Shoultz  V.  McPheeters,  79  Ind.,  373. 
Vol.     108-31. 
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Later,  in  a  noted  case,  in  passing  upon  the  constitutionality  of  "an 
Act  for  the  appointment  of  commissioners  of  the  Supreme  Court,''  etc., 
the  Supreme  Court  of  Indiana,  through  Chief  Justice  Elliot,  said: 

"Section  1  of  article  7  of  the  Constitution  vests  the  judicial  power 
of  the  commonwealth  in  the  courts.  It  ordains  that  *the  judicial  power 
of  the  State  shall  be  vested  in  one  Supreme  Court,  in  circuit  courts,  and 
in  such  other  courts  as  the  General  Assembly  may  establish.'  The 
effect  of  this  provision  is  to  vest  in  the  courts  the  whole  element  of 
sovereignty  known  as  the  judicial,  established  by  the  Constitution  and 
laws  enacted  under  it,  except  in  a  few  instances,  where  powers  of  a 
judicial  nature  are  expressly  and  specifically  lodged  elsewhere.  Kil- 
boum  V.  Thompson,  103  tJ.  S.,  168  (26  L.  Ed.,  377)  ;  People  v.  Keeler, 
99  N.  Y.,  463,  1  Cent.  Bep.,  157,  52  Am.  Rep.,  49." 

After  quoting  the  section  of  the  Constitution  which,  like  ours,  de- 
clares that  the  three  departments  of  government  shall  be  kept  separate, 
the  opinion  proceeds: 

"The  words  employed  are  clear  and  strong.  There  is  more  than  a 
mere  theoretical  separation,  or  else  the  words  are  powerless  and  Con- 
stitutions are  mere  empty  fulminations.  The  provisions  of  the  Consti- 
tution we  have  quoted,  taken  in  connection  with  those  which  prescribe, 
define  and  limit  the  powers  of  the  other  departments  of  government, 
remove  all  doubt  and  make  it  uncontrovertibly  plain  that  the  courts 
possess  the  entire  body  of  the  intrinsic  judicial  power  of  the  State,  and 
that  the  other  departments  are  prohibited  from  assuming  to  exercise 
any  part  of  that  judicial  po"wer. 

^The  authorities  sustain  our  conclusion,  for  there  is  neither  confiict 
nor  clash  of  opinion,  nor  is  there  even  diversity.  The  difficulty  is  not 
to  find  authority,  but  to  select  cases  which  best  express  the  universal 
doctrine  that  all  judicial  power  is  exclusively  in  the  courts,  and  the 
departments  of  government  absolutely  separate  and  distinct.     .     .     . 

'The  Constitution  vests  the  judicial  power  in  every  instance  and  the 
Legislature  in  none.  The  Legislature  has  no  judicial  power  and  can 
confer  none  upon  any  person  or  tribunal.  Under  the  Constitution  it 
may  establish  courts,  but  it  does  not  invest  the  courts  it  creates  with 
judicial  power;  the  Constitution  alone  can  do  that,  for  all  judicial 
power  comes  from  that  instrument,  and  is  vested  by  it  in  courts  and 
judges.  Speaking  of  the  mayor  of  a  city,  the  Supreme  Court  of  Illinois 
said:  TJnless  he  was  such  a  judge  or  justice  of  the  peace,  no  law 
could  vest  him  with  judicial  power;  for  in  these  officers  alone  is  the 
entire  judicial  power  of  the  State  vested  by  the  Constitution.  As  mayor 
alone,  the  law  would  be  incomplete  to  vest  him  with  judicial  power,  as 
it  would  the  Governor  or  the  Speaker  of  the  House  of  Representatives. 
The  Constitution  itself  has  disposed  of  the  entire  judicial  power  of  the 
State  and  has  exhausted  that  subject.  The  Legislature  may  multiply 
some  of  the  officers  who  are  by  the  Constitution  vested  with  judicial 
powers;  but,  when  this  is  done,  it  is  the  Constitution  which  vests  the 
power.'     People  v.  Maynard,  14  111.,  419. 
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*lt  is  the  Constitution  and  not  the  Legislature  which  makes  the  in- 
vestiture, and  it  is  the  courts  and  judges  who  are  invested  with  the 
judicial  power.  Shoultz  v.  McPheeters,  79  Ind.,  373 ;  Gregory  v.  State, 
94  Ind.,  348,  48  Am.  Rep.,  162;  Little  v.  State,  90  Ind.,  338;  Pressly 
V.  Lamb,  105  Ind.,  171,  and  authorities  cited,  185,  186,  2  West  Rep., 
704;  Kuntz  v.  Sumption,  Smythe  v.  Boswell,  and  Campbell  v.  Board 
of  Comrs.,  supra;  Hall  v.  Marks,  34  111.,  458;  re  Grifl&ths,  supra. 

"As  the  Constitution  of  its  own  vigor,  and  as  the  sole  source  of  the 
judicial  power,  vests  that  power  in  designated  tribunals,  the  Legislature 
can  neither  vest  it  elsewhere  nor  create  new  judicial  ofl&ces,  nor  divide 
the  duties  of  the  judicial  oflBces  designated  by  the  Constitution.^'  State 
V.  Noble,  118  Ind.,  350,  4  L.  R.  A.,  101.  See,  also,  below,  an  excerpt 
from  In  re  Cleveland,  51  N.  J.  L.,  311,  17  Atl.,  772;  8  Cyc,  813. 

Although  some  of  the  State  Constitutions  above  referred  to  are  dif- 
ferent from  ours  in  that  they  do  not  permit  the  Legislature  to  create 
"additional^'  courts,  the  reasoning  of  the  foregoing  decisions  is  applicable 
here  to  the  extent  that  our  Constitution  vests  the  judicial  power  in 
(a)  courts  therein  named,  or  in  (b)  justices  or  judges  of  those  courts, 
or  in  (c)  courts  to  be  created  by  the  Legislature,  pursuant  to  consti- 
tutional provision  therefor;  and  that  reasoning  plainly  and  conclusively 
negatives  the  idea  that  any  portion  of  the  judicial  power  of  the  State 
may  be  vested  by  the  Legislature  elsewhere,  as,  for  instance,  in  justices 
of  the  Supreme  Court,  or  in  designated  justices  of  Courts  of  Civil  Ap- 
peals, in  manner  and  form  as  attempted  by  said  relief  Act. 

In  view  of  the  foregoing  definitions  and  discussions  of  judicial  power 
and  the  well  established  and  generally  recognized  distinction  between  the 
judicial  power  of  courts  and  special  powers  of  justices  or  judges,  and 
the  specific  provisions  of  the  present  judiciary  article  of  our  State  Con- 
stitution vesting  judicial  power  in  the  courts  alone  except  where  other- 
wise therein  specially  stated,  and  carefully  enumerating  the  powers  con- 
ferred or  which  may  be  conferred  upon  justices  of  that  court,  and  the 
failure  of  that  instrument  to  confer  any  power  upon  justices  of  Courts 
of  Civil  Appeals,  other  than  as  a  court,  I  can  not  understand  how  anyone 
can  consider  valid  a  statute  which  attempts  to  divert  from  the  Supremo 
Court  to  a  majority  of  the  justices  of  the  Supreme  Court  and,  contin- 
gently, to  designated  justices  of  Courts  of  Civil  Appeals,  acting  to- 
gether, any  portion  of  that  supreme  judicial  power  which  our  State 
Constitution  vests,  exclusively,  in  our  Supreme  Court  for  exercise  by 
it  alone  in  cases  and  matters  within  its  own  exclusive  supreme  appellate 
jurisdiction,  nor  how  it  can  be  held  that  the  Supreme  Court,  as  a  court, 
may,  under  said  relief  Act,  appoint  men  to  serve  under  that  Act. 

The  evident  purpose  of  said  amended  judiciary  article  of  our  State 
Constitution  was  to  mark  out  and  define  a  complete  judicial  system, 
subject  only  to  the  rights  of  the  Legislature  (a)  to  create  additional 
courts,  and  (b)  to  make,  iy  statute,  certain  conformations  in  the  juris- 
dictions of  courts,  and   (c)  to  confer  only  certain  stated  powers  upon 
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only  certain  enumerated  justices  and  judges.  Marbury  v.  Madison 
(U.  S.),  1  Cranch.,  137;  Draper  v.  Cox,  6  Dak.,  522. 

Many  of  the  provisions  of  that  article  establishing  courts  and  dis- 
tributing the  "judicial  power/'  and  particularly  the  provision  that  there 
shall  be  "one  Supreme  Court/'  were  taken,  substantially  or  literally, 
from  judiciary  articles  of  the  Constitution  of  the  United  States  and 
the  Constitutions  of  various  sister  States,  after  such  provisions  had 
received  a  settled  construction  inhibiting  the  law-making  department 
from  abolishing  that  court  and  from  conferring  its  constitutional  powers 
upon  even  a  legislative  court  of  another  name,  and  from  conferring 
upon  any  other  court  or  tribunal  any  portion  of  that  which,  essentially, 
is  the  supreme  judicial  power  of  the  Supreme  Court.  Various  such 
decisions  are  cited  herein.  Consequently,  according  to  both  reason  and 
the  settled  rules  of  construction,  our  courts  should  presume  that  such 
settled  constructions  of  said  judiciary  provisions  were  imported  into 
our  Constitution. 

That  Constitution  having  created  a  judicial  system  comprising  vari- 
ous courts  of  different  ranks  and  for  different  purposes,  and  having 
authorized  the  Legislature  to  create  additional  courts,  and  having  de- 
clared that,  with  certain  stated  exceptions,  the  entire  judicial  power  of 
the  State  shall  be  vested  in  such  "courts,"  it  must  be  assumed  that  the 
purpose  of  those  who  framed  and  adopted  that  instrument  was  that  the 
judicial  power  to  be  vested  in  and  exercised  by  each  such  court  shall 
corresj)ond  to  its  rank,  and  shall  be  appropriate  for  the  accomplishment 
of  the  puiT)ose  for  which  that  particular  court  was  created.  Darnell 
V.  Lyon,  86  Texas,  455. 

In  discussing  the  effect  of  section  1  of  article  5  of  our  Constitution 
of  1876,  wliich  vested  the  judicial  power  of  this  State  in  certain  enu- 
merated courts  '^and  in  such  other  court  (s)  as  may  be  established  by 
law,**  our  Supreme  Court,  through  Chief  Justice  Roberts,  said: 

'TEt  defines  the  general  limits  of  their  respective  jurisdictions,  and, 
either  expressly,  or  from  the  terms  used,  indicates  the  subject  matter  of 
their  action,  their  relation  and  mode  of  proceeding  in  the  exercise  of 
their  jurisdiction.     .    .     . 

'*It  was  certainly  the  object  of  the  framers  of  the  Constitution  to 
mark  out  a  complete  judicial  system,  by  defining  generally  the  province 
of  each  of  the  courts,  by  reference  to  the  objects  confided  to  the  action 
of  each  and  the  relation  of  each  to  the  others. 

'*To  that  extent  it  must  be  held  to  be  permanent,  and  not  subject  to 
change  by  the  action  of  the  Legislature,  except  as  a  change  may  have 
been  provided  for.  This  is  plainly,  though  incidentally,  indicated  by  a 
special  provision  for  a  change  in  the  jurisdiction  of  the  County  Court. 
(Const.,  1876,  art.  5,  sec.  22.) 

"The  relation  of  the  original  and  appellate  courts  is  well  defined  in 
the  system.  The  Supreme  Court  is  an  appellate  court  in  reference  to 
the  District  Court  as  a  court  of  original  jurisdiction  in  civil  cases. 
(Const.,  art.  5,  sec.  3.)"    Ex  parte  Towles,  48  Texas,  431-439. 
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In  a  later  case  the  Supreme  Court,  through  Staytbn,  afterward  chief 
justice,  said: 

"It  must  be  presumed  that  the  Constitution  conferred  upon  each  court 
created  by  it  all  the  jurisdiction  which  it  may  have  intended  it  should 
exercise,  and  the  Legislature  has  no  power  to  add  to,  or  withdraw  there- 
from, except  as  such  power  is  expressly  conferred  by  the  Constitution 
upon  the  Legislature,  as  in  section  22,  article  V. 

'Tff  any  such  general  power  had  been  conceived  to  exist  in  the  Legis- 
lature, the  section  of  the  Constitution  referred  to  would  have  been 
wholly  unnecessary/'  Ex  parte  Whitlow,  59  Texas,  274.  See  William- 
son V.  Lane,  52  Texas,  335;  also  references  in  Odell  v.  Wharton,  87 
Texas,  173,  to  amendment  of  sec.  8,  art.  5. 

"On  the  question  whether  the  Legislature  had  power  to  enact  the 
law  relied  upon,  courts  ought  to  look  to  the  fact  that  through  such  a 
power  the  Legislature  would  be  enabled  practically  to  destroy  some  of 
the  most  important  courts  created  by  the  Constitution;  and  it  never 
ought  to  be  held  that  such  a  power  exists  in  the  Legislature,  unless  it 
clearly  appears  to  have  been  conferred  by  the  Constitution.  A  power 
in  one  department  to  destroy  another,  in  whole  or  in  part,  would  be 
anomalous."    Chief  Justice  Stayton  in  Darnell  v.  Lyon,  supra. 

Such  being  the  organic  purpose,  it  must  be  true  that  the  share  or 
portion  of  judicial  power  so  vested  in  our  Supreme  Court  is  supreme 
judicial  power.  Such  power  differs,  in  essential  respects  other  than 
that  of  finality,  from  mere  appellate  judicial  power,  such  as  is  vested 
in  Courts  of  Civil  Appeals^  District  Courts,  and  County  Courts,  much 
of  which  is  "final,*'  but  none  of  which  is  "supreme''  in  any  other  sense. 

It  is  true  that  our  Constitution  and  laws  together  inhibit  appeals 
from  various  courts  in  several  enumerated  classes  of  cases,  and  that  the 
effect  thereof  is  to  make  final  the  judgments  of  those  courts  therein, 
rendering  such  courts,  in  a  sense,  but  to  that  extent  only,  supreme  courts 
in  those  classes  of  cases;  but  that  does  not  render  them  Supreme  Courts, 
even  as  to  those  cases,  in  the  sense  in  which  our  Supreme  Court  is  a 
Supreme  Court  by  the  terms  of  the  Constitution  itself,  nor  change  the 
quality  or  character  or  nature  of  the  supreme  judicial  power  which  the 
Constitution  confers  upon  that  court  to  be  exercised  hj  ii  as  a  court, 
and  exclusively,  in  all  cases  whatsoever  in  which  its  appellate  juris- 
diction attaches  by  virtue  of  the  Constitution  itself  or  by  virtue  of  a 
statute  prescribing  that  appellate  jurisdiction  in  conformity  with  the 
provisions  of  the  Constitution. 

Whether  our  Supreme  Court  is  or  is  not  the  only  possible  court, 
tribunal,  or  agency  to  which  an  appeal  from  a  Court  of  Civil  Appeals 
may  be  provided  by  statute,  still,  and  in  any  event,  the  Legislature 
may  not  validly  provide  for  appeals  from  Courts  of  Civil  Appeals  to 
any  tribunal,  instrumentality,  or  agency  which  is  not,  in  the  full  con- 
stitutional sense,  a  court;  and  it  can  not  confer  upon  even  such  an 
intermediate  court  appellate  jurisdiction  concurrent  with  that  which 
continuing  valid  statutes  confer  upon  the  Supreme  Court,  because,  in 
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the  very  nature  of  things,  it  can  not  confer  upon  such  intermediate 
court  any  supreme  judidal  power  whatever. 

In  discuBsing  the  authority  of  the  Legislature,  under  the  Virginia 
Constitution,  relative  to  supreme  judicial  power,  Baldwin,  J.,  of  the 
Supreme  Court  of  Appeals  of  that  State,  Bai,d,  in  1849: 

"The  supremacy  of  this  court  is  to  be  found,  not  in  the  extent  of  its 
jurisdiction,  or  the  amount  of  its  business,  but  in  the  paramount  force  and 
authority  of  its  adjudications — a  force  acting  directly  in  controlling,  with- 
out being  controlled  by  other  tribunals — an  authority  operating  indirectly, 
from  the  respect  and  deference  due  to  the  highest  tribunal  known  to 
the  Constitution  and  the  laws.  The  influence  of  its  authority  extends 
beyond  the  range  of  its  power.  It  is  not  limited  by  its  actual,  but  is 
co-extensive  with  its  potential  jurisdiction — ^with  its  capacity  to  receive 
from  the  laws  unlimited  control  over  all  cases  decided  by  the  subordinate 
tribunals.  The  conformity  of  the  other  courts  to  its  principles  is  not 
a  slavish  submission  to-  the  lash  of  power,  but  a  willing  and  cheerful 
obedience  yielded  from  a  sense  of  propriety  and  duty.'^  Sharpe  v.  Rob- 
ertson, 5  Grat.  (46  Va.),  606. 

In  the  same  case  the  same  subject  was  discussed  by  Allen,  J.,  as  follows : 

"Nor  does  its^supremacy  result  from  the  exercise  of  appellate  juris- 
diction. Every  court  in  the  commonwealth  is  an  appellate  court  in 
certain  cases.  Nor  is  it  a  consequence  of  the  finality  of  its  decisions 
in  cases  of  appeals;  for  the  judgments  of  every  other  court  are  final 
within  certain  limits,  whether  the  cases  be  brought  before  them  by 
appeal  or  original  process.  Nor  does  its  supremacy  depend  on  the  im- 
portance of  the  controversies  submitted  to  its  cognizance.  The  general 
court  by  the  existing  law  decides  finally  in  cases  involving  the  life  of 
the  citizen.  The  principle  upon  which  the  supremacy  of  the  court 
rests  is  not  to  be  found  in  any  of  these  circumstances.  We  have  courts 
endowed  with  all  these  attributes,  and  yet  they  are  confessedly  sub- 
ordinate tribunals.  It  is  the  consequence  of  the  fact  that  the  form  of 
the  court  can  not  be  changed  or  modified  at  the  will  of  the  Legislature ; 
it  must  exist  as  a  Supreme  Court  or  not  at  all;  and  because  its  judg- 
ments are  not  only  final  by  the  law  giving  it  jurisdiction,  but  there 
exists  no  power  to  subject  them  to  revision;  otherwise  it  would  cease 
to  be  the  highest,  and  if  so,  the  court  of  last  resort.  The  court  can  act 
in  no  case  except  by  virtue  of  and  in  the  mode  prescribed  by  law;  and 
the  Legislature  may  at  their  discretion  enlarge  or  limit  its  jurisdiction. 
But  when  it  has  acted,  upon  a  case  confided  to  its  jurisdiction,  the  judg- 
ment is  binding  on  all.  Though  existing  laws  may  make  the  judgments 
of  other  courts  final  within  certain  limits,  or  even  a  particular  class  of 
cases,  or  in  all  cases  decided  by  them,  the  Legislature  can,  by  a  different 
regulation,  subject  all  the  decisions  to  be  pronounced  by  such  courts 
to  review  in  some  higher  tribunal,  or  the  Supreme  Court.  But  it  is 
incompetent  on  the  part  of  the  Legislature  to  subject  a  decision,  which 
may  be  rendered  by  this  court,  to  revision  elsewhere.  No  tribunal 
exists,  or  under  the  Constitution,  can  be  called  into  existence,  which 
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can  reverse  its  judgments.  Being  thus  irreversible,  its  judgments  stand, 
from  the  necessity  of  things,  as  authoritative  expositions  of  the  law, 
whenever  the  same  question  arises  in  other  cases.  For  it  is  to  be  pre- 
sumed that  the  court,  from  principles  of  public  policy,  and  for  the 
repose  and  security  of  private  rights,  will  adhere  to  its  matured  opinion, 
and  apply  the  same  rule  to  all  cases  of  like  character.  Where  the  de- 
cision of  an  inferior  court  is  pronounced  in  a  case  from  which  no 
appeal  is  allowed,  it  furnishes  the  law  of  the  case;  but  is  not  authority 
which  binds  the  same  or  other  tribunals,  because  there  is  no  assurance 
that  the  principle  announced  as  law  will  be  sustained  in  the  court  of 
the  last  resort.     .     .     . 

^^t  is  not  the  power  of  granting  appeals,  but  that  of  deciding  them 
as  a  court  in  the  last  instance,  and  of  causing  the  decisions  to  be  re- 
spected and  obeyed  by  all  other  courts  in  the  State,  that  denotes  in 
the  judicial  tribunal  the  residence  of  supreme  judicial  power." 

Supreme  judicial  power  embraces  these  four  elements : 

1.  That  of  determining  whether  the  case  belongs  to  a  class  which  is 
within  the  appellate  jurisdiction  of  the  Supreme  Court. 

2.  That  of  determining  whether  the  appeal  has  been  duly  perfected. 

3.  That  of  deciding  the  cause,  upon  its  merits,  finally  and  authori- 
tatively, by  a  decision  which  will  operate  as  a  precedent  in  like  cases. 

4.  That  of  ultimately  compelling  obedience  to  and  due  observance 
of  said  decision.  Henderson  v.  Beaton,  62  Texas,  29;  Accousi  v.  Fur- 
niture Co.,  83  S.  W.,  1104;  Loving  v.  Hazelwood,  184  S.  W.,  368; 
Chandler  v.  Nash,  6  Mich.,  409;  Townes*  Ele.  Law,  supra. 

In  Kisser  v.  Hoyt,  63  Mich.,  185,  it  was  said: 

*^ut  if  the  constitutional  objections  in  regard  to  judicial  power  to 
act  were  all  to  which  the  Act  was  obnoxious,  it  is  possible  that  in  its 
main  features  it  might  be  upheld  and  enforced  through  the  circuit  courts. 
An  objection  more  plainly  fatal  is  that  the  Act  gives  no  sufficient  means 
whereby  it  may  be  enforced  and  the  rights  of  parties  protected." 

The  foregoing  excerpts  are  presented  here  as  aids  in  determining  what 
are  the  real  powers  and  functions  of  our  Supreme  Court.  Their  con- 
demning relevancy  lies  in  the  fact  that  said  relief  Act,  in  addition  to 
dealing  with  the  appellate  jvrisdiction  of  the  Supreme  Court,  deals 
also  with  its  said  supreme  "judicial  power,'^  as  follows:  (1)  It  con- 
fers upon  (a)  a  majority  of  the  justices  of  the  Supreme  Court,  and 
(b)  conditionally,  upon  justices  of  Courts  of  Civil  Appeals,  a  large 
share  of  /supreme  judicial  power  to  be  exercised  by  them,  otherwise 
than  as  a  courtj  in  an  enormous  number  and  a  great  range  of  cases 
which,  according  to  every  test  other  than  that  prescribed  by  said  relief 
Act  itself,  clearly  fall  and  lie  within  the  appellate  jurisdiction  of  the 
Supreme  Court,  under  valid  pre-existing,  unrepealed,  and  continuing 
statutes,  although,  in  no  such  instance  is  the  decision  or  action  upon 
the  application  for  writ  of  error  in  any  sense  that  of  a  court  "in  the 
last  instance,'^  or  of  any  court  whatever.  (2)  Conversely,  to  the  same 
extent,  in  all  cases  in  which  the  application  for  a  writ  of  error  is  dis- 
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missed  or  refused  by  justices  of  the  Supreme  Court  or  by  designated 
justices  of  Courts  of  Civil  Appeals,  comprising  about  three-fourths  of 
all  cases  appealed  from  Courts  of  Civil  Appeals,  said  relief  Act  prac- 
tically prevents,  in  toto,  the  exercise  by  the  Supreme  Court  of  its 
supreme  judicial  power;  and  in  all  instances  in  which  the  application 
for  a  writ  of  error  is  granted  otherwise  than  by  the  Supreme  Couri;  as 
a  couri;,  said  relief  Act  prevents  the  exercise  by  that  cOuri  of  its  supreme 
judicial  power  in  determining  whether  the  cause  is  or  is  not  within  its 
appellate  jurisdiction. 

It  is  true  that  under  our  present  judiciary  aridcle  the  power  of  the 
Legislature  to  change  the  jurisdiction  of  the  Supreme  Couri;  is  plain 
and  indisputable;  but  that  fact  does  not  affect  the  principle  that,  by 
the  Constitution,  the  Supreme  Court  was  established  to  exercise,  exdu- 
sively,  its  supreme  judicial  functions  over,  in  and  upon  all  causes  within 
its  jurisdiction,  as  defined  by  either  (a)  the  Constitution  itself,  or  (b) 
the  Legislature  in  a  manner  and  form  prescribed  by  that  instrument, 
the  source  of  the  power  or  authority  by  which  such  jurisdiction  is  con- 
ferred being  wholly  immaterial  in  the  premises,  so  long  as  it  actually 
exists. 

I  freely  concede  that  under  such  safeguards  and  restrictions  as  the 
Constitution  itself  imposes  by  the  language  in  which  it  creates  the 
different  courts  comprising  our  judicial  system  and  indicates  the  char- 
acter of  their  respective  functions  and  duties,  the  Legislature  has  full 
power  and  authority  to  change,  adjust,  define,  restrict,  and  prescribe, 
by  statute,  the  appellate  jurisdiction  of  the  Supreme  Court,  and  also 
to  regulate,  by  statute,  the  procedure  according  to  which  an  appeal  to 
that  court  may  be  taken  in  certain  stipulated  classes  of  cases;  but  I 
strenuously  deny  the  right  of  the  Legislature  to  shift  elsewhere,  or  to 
circumscribe  or  prevent  the  full  and  unabridged  exercise  by  that  court 
of  all  or  any  of  its  supreme  judicial  power  in  any  cause  or  matter  lying 
within  its  jurisdiction. 

I  maintain  that  regardless  of  the  extent  to  which  the  Legislature 
may  restrict  or  extend  the  appellate  jurisdiction  of  the  Supreme  Court, 
the  judicial  power  which  it,  as  a  court,  may  exercise  witliin  that  field, 
is  both  supreme  and  exclusive.  It  is  supreme,  not  alone  because  it  is 
final,  nor  because  there  is  no  higher  State  court  to  which  a  particular 
cause  may  be  taken,  but  because,  in  its  quality  and  texture,  in  its  very 
essence,  that  judicial  power  is  of  a  supreme  nature  in  a  constitutional 
sense  in  that  it  is  to  be  exercised  (a)  both  finally  and  authoritatively, 
and  as  a  binding  precedent  in  like  cases,  to  decide  the  case,  and  (b)  to 
enforce  the  decree  or  action  of  that  court  therein,  compelling,  if  need 
be,  due  observance  thereof  by  the  litigants  and  by  all  other  courts  and 
by  all  officers  of  the  State;  and  it  is  exclusive  because  it  is  given  by 
the  Constitution  to  that  court,  alone,  to  be  exercised  by  it  as  a  court, 
and  not  otherwise. 

Our  Constitution  unquestionably  contemplates  that  whenever  and  so 
long  as  any  certain  class  of  cases  is  within  the  jurisdiction  of  the 
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Supreme  Court,  that  court,  acting  as  a  court,  and  it  alone,  can  exercise 
in,  over,  and  upon  such  case  the  supreme  judicial  power  of  the  State. 
Consequently,  any  law  which,  like  said  relief  Act,  .purports  to  confer 
elsewhere  authority  to  exercise  all  or  any  portion  of  its  supreme  judicial 
power  in  a  case,  falling,  under  the  Constitution  and  laws,  within  its 
supreme  appellate  jurisdiction  is  void. 

Upon  principle,  and  under  tlie  decisions,  where  a  Constitution 
confers  certain  jurisdiction  upon  a  court,  without  authorizing  the 
Legislature  to  add  to  or  subtract  therefrom,  the  Legislature  can  not 
alter  such  jurisdiction,  it  being  presumed  that  the  Constitution  gave 
such  court  all  the  jurisdiction  intended  to  be  exercised  by  it  and  no  more. 

The  Constitution  of  the  United  States  declares :  'The  judicial  power 
of  the  United  States  shall  be  vested  in  the  Supreme  Court,  and  in  such 
inferior  courts  as  Congress  may  from  time  to  time  ordain  and  estab- 
lish." Art.  3,  sec.  1.  In  distributing  that  power  it  provides  that  cer- 
tain classes  of  cases  shall  be  within  the  original,  and  all  others  within 
the  appellate  jurisdiction  of  the  Supreme  Court.     Sec.  2. 

However,  Congress  attempted,  by  an  Act,  to  confer  upon  that  court 
original  jurisdiction  over  still  another  class  of  cases;  but  that  court 
held  said  Act  void,  saying,  through  the  chief  justice: 

"It  has  been  insisted,  at  the  bar,  that  as  the  original  grant  of  juris- 
diction, to  the  supreme  and  inferior  courts,  is  general,  and  the  clause, 
assigning  original  jurisdiction  to  the  Supreme  Court,  contains  no  nega- 
tive or  restrictive  words,  the  power  remains  to  the  Legislature  to  assign 
original  jurisdiction  to  that  court  in  other  cases  than  those  specified  in 
the  article  which  has  been  recited;  provided  those  cases  belong  to  the 
judicial  power  of  the  United  States. 

'If  it  had  been  intended  to  leave  it  in  the  discretion  of  the  Legis- 
lature to  apportion  the  judicial  power  between  the  supreme  and  inferior 
courts  according  to  the  will  of  that  body,  it  would  certainly  have  been 
useless  to  have  proceeded  further  than  to  have  defined  the  judicial 
power,  and  the  tribunals  in  which  it  should  be  vested.  The  subsequent 
part  of  the  section  is  mere  surplusage,  is  entirely  wijthout  meaning,  if 
such  is  to  be  the  construction.  If  Congress  remains  at  liberty  to  give 
this  court  appellate  jurisdiction,  where  the  Constitution  has  declared 
their  jurisdiction  shall  be  original ;  and  the  original  jurisdiction  where 
the  Consttution  has  declared  it  shall  be  appellate;  the  distribution  of 
jurisdiction,  made  in  the  Constitution,  is  form  without  substance. 

"AflSrmative  words  are  often,  in  their  operation,  negative  of  other 
objects  than  those  aflBrmed;  and  in  this  case,  a  negative  or  exclusive 
sense  must  be  given  to  them,  or  they  have  no  operation  at  all. 

"It  can  not  be  presumed  that  any  clause  in  the  Constitution  is  in- 
tended to  be  without  effect;  and,  therefore,  such  a  construction  is  in- 
admissible, unless  the  words  require  it."  Marbury  v.  Madison,  1 
Cranch.,  137. 

Restrictive  effect  was  given  to  the  words  conferring  original  juris- 
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diction,  negativing  the  power  of  Congress  to  enlarge  that  field.  "As 
a  tree  falls,  so  shall  it  lie'^ ;  and  as  the  Constitution  fixed  it  so  it  was  held. 

*^hile  recognizing  the  rule  that  constitutional  limitations  upon  legis- 
lative action  must  be  construed  in  favor  of  the  power  of  the  Legislature 
and  be  either  expressly  declared  or  clearly  implied  (State  v.  Wilson, 
265  ifo.,  1,  175  S.  W.,  603),  it  must  also  be  borne  in  mind  that,  when 
so  expressed  or  implied,  they  are  to  be  construed  as  mandatory  rather 
than  directory  (State  ex  rel.  v.  Hitchcock,  241  Mo.,  433,  146  S.  W., 
40),  and  consequently  exclusive  in  their  terms."  State  v.  Commission 
(Mo.),  192  S.  W.,  560.     See,  also,  Nalle  v.  City  of  Austin,  supra. 

A  New  Jersey  statute  which  provided  that,  pending  controversies  over 
municipal  offices,  the  chief  justice  of  the  Supreme  Court  should  desig- 
nate persons  to  serve,  temporarily,  was  held  void  by  Beasley,  C.  J., 
who  declined  to  make  such  designation,  saying: 

^^ly  conclusion  is,  that  the  function  to  be  discharged  by  me,  as  thus 
legislatively  prescribed,  is  to  decide  in  what  persons  the  legal  title  to 
these  offices  is  vested,  and,  by  that  measure,  to  direct  who,  for  the  time 
being,  shall  exercise  their  duties.  The  function  thus  delineated  is 
plainly  a  judicial  one. 

^^iewing  the  matter,  then,  from  this  standpoint,  it  appears  to  me 
entirely  evident  that  I  can  not  exercise  the  power  thus  attempted  to  be 
conferred,  inasmuch  as  such  a  power  is  not  one  that  can  be  granted  by 
the  Legislature. 

"The  right  to  adjudicate  as  to  the  constitutionality  of  legislation; 
as  to  the  legality  of  an  alleged  acceptance  of  a  statute  by  a  popular  vote; 
as  to  the  efficacy  of  a  particular  method  of  submission  of  a  law  to  such 
vote;  as  to  the  title  to  public  office,  is  a  power  immemo'rially  resident 
in  the  highest  courts  of  the  State,  and  such  right  is  not  alienable  at 
the  legislative  will.  This  jurisdiction  is  fixed  in  these  tribunals  by  the 
Constitution,  and  must  remain  so  fixed  until  that  fundamental  instru- 
ment be  modified.  Sitting  in  the  character  of  chief  justice  I  can  no 
more,  even  though  acting  under  a  legislative  sanction,  decide  effica- 
ciously with  respect  to  a  person's  title  to  his  office  than  I  can  similarly 
decide  with  respect  to  the  title  to  his  land.  I  know  of  no  way  in  which 
a  person  who  is  colorably  and  peaceably  in  possession  of  a  public  office 
can  be  dispossessed  or  ousted  from  it  except  by  the  writ  of  quo  war- 
ranto, or  by  some  mode  of  proceeding  that  is  its  substantial  equivalent, 
and  that  process  is,  and  always  has  been,  one  of  the  prerogative  writs 
of  the  Supreme  Court,  and  which,  consequently,  except  as  to  form,  is 
absolutely  beyond  legislative  control.  Nor  can  the  cognizance  which 
the  Supreme  Court,  by  means  of  this  procedure,  exercises  over  the  title 
to  public  office,  be  imparted  to  the  Legislature,  either  in  whole  or  in 
part,  to  an  individual  or  to  any  other  tribunal. 

"The  consequence  is,  that  if  I  were  to  attempt  to  adjudicate  touching 
the  title  to  these  offices  now  in  question,  I  should  do  so  with  the  con- 
viction that  I  was  simply  arrogating  to  myself  a  prerogative  of  the 
Supreme  Court  of  the  State  of  a  high  and  indefeasible  character. 
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"The  doctrine  of  the  inviolability  of  the  jurisdiction  of  our  constitu- 
tional courts  has  been  so  frequently  and  fully  elucidated  in  our  judicial 
decisions,  and  is  so  completely  established,  that  all  citation  of  authority 
on  the  subject  seems  to  me  to  be  obviously  superfluous. 

'T^y  conclusion  is  that  the  power  conferred  is  a  judicial  one,  belong- 
ing inalienably  to  the  Supreme  Court,  and,  therefore,  that  the  attempted 
grant'  of  it  to  me  is  a  nullity/^  In  re  Cleveland,  61  N.  J.  L.,  311, 
17  art.  772. 

The  reasoning  in  Marbury  v.  Madison  relative  to  the  restrictive  force 
of  provisions  concerning  jurisdiction  applies  as  well  to  the  above  quoted 
provisions  of  our  State  Constitution  conferring  certain  enumerated 
powers  upon  justices  of  the  Supreme  Court,  as  justices  only,  and  not 
as  a  court;  wherefore,  it  should  be  presumed  and  held  that  thereby  said 
justices  were  given  all  the  powers  which  it  was  intended  they  should 
exercise,  as  justices  only,  thus  placing  it  beyond  the  authority  of  the 
Legislature  to  confer  upon  them  additional  powers  to  be  exercised  by 
them,  jointly  or  severally,  as  justices.     But  see  section  5  of  our  relief  Act. 

In  support  of  the  principle  stated  as  many  of  the  hereinabove  cited 
cases,  and  many  others  might  be  added.  They  establish  a  fundamental 
rule  of  constitutional  construction  which  demonstrates  both  the  in- 
validity of  so  much  of  said  relief  Act  as  confers  additional  judicial 
powers  upon  justices  of  the  Supreme  Court,  and  the  error  which  has 
been  made  by  that  court  in  designating,  by  an  order  of  court,  men  to 
serve  under  said  Act. 

Said  rule  and  principle  of  constitutional  construction,  as  exemplified 
by  Marbury  v.  Madison  and  In  re  Cleveland,  obviously  controlled  the 
decisions  of  our  Supreme  Court  in  Hines  v.  Morse,  and  in  Griner  v. 
Thomas,  and  in  Thome  v.  Moore,  and  in  Ashford  v.  Goodwin,  and  in 
Ex  parte  Towles,  and  in  Ex  parte  Whitlow,  all  supra,  and  in  various 
other  above  cited  Texas. cases. 

Why  should  the  plain  meaning  of  our  Constitution  and  of  said  de- 
cisions, and  the  universally  accepted  canons  of  construction,  all  be  dis- 
regarded and  ridden  down  by  the  law-making  department  and  by  the 
Supreme  Court  itself,  in  order  to  confer  upon  any  two  members  of 
that  court  judicial  powers  which  the  Constitution  deliberately  omitted 
from  the  list  of  their  enumerated  powers,  as  justices,  and  expressly  con- 
ferred upon  the  Supreme  Court  as  a  court  to  be  effectively  exercised 
in  term  time  only?  From  all  responsibility  therefor,  both  now  and  in 
future,  I  desire  to  be  absolved. 

Furthermore,  under  the  operation  of  said  principle  and  rule,  and  in 
view  of  the  fact  that,  in  addition  to  conferring  judicial  powers  upon 
courts,  as  courts,  our  Constitution  confers  certain  powers  upon  justices 
of  the  Supreme  Court,  separately,  as  justices,  and  certain  powers  upon 
judges  of  the  Court  of  Criminal  Appeals,  separately,  as  judges,  and 
certain  powers  upon  judges  of  District  Courts,  as  judges,  and  certain 
powers  upon  judges  of  County  Courts,  as  judges,  but  does  not  confer, 
and  does  not, -in  terms,  authorize  the  Legislature  to  confer  any  power 
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whatsoever  upon  any  justice  of  any  Court  of  Civil  Appeals,  separately, 
as  such  justice,  I  regard  as  invalid  those  provisions  of  said  relief  Act 
which  purport  to  confer  powers  upon  justices  of  Courts  of  Civil  Appeals. 

Why  that  discrimination,  if  it  was  not  made  with  the  intention  and 
purposes  of  withholding  judicial  power  from  those  justices  to  whom 
none  was  granted  by  the  Constitution? 

The  stated  omission  is,  I  think,  deeply  significant,  and  strongly  sug- 
gests, if  it  does  not  conclusively  show,  a  definite  purpose  that  justices 
of  Courts  of  Civil  Appeals,  as  justices,  shall  not  have  or  exercise  any 
judicial  power  whatever,  especially  extraneous  powers,  but  that  they 
shall  be  and  remain  free  to  devote  their  entire  time  and  energies  to  the 
great  and  responsible  work  assigned  by  the  Constitution,  or  statutes, 
or  both,  to  those  courts,  as  courts.  City  of  Austin  v.  Nalle,  supra.  See, 
also,  opinion  of  Stayton,  C.  J.,  in  Darnell  v.  Lyon,  85  Texas,  459; 
Dean  v.  State,  88  Texas,  290. 

In  Moore  v.  Nation,  23  L.  E.  A.  (N.  S.),  1115,  103  Pac.,  107,  accord- 
ing to  the  syllabus  of  the  case  prepared  by  Burch,  J.,  the  author  of  the 
opinion,  the  Supreme  Court  of  Kansas  held : 

"The  duties  of  a  public  office  include  all  those  which  fairly  lie  within 
its  scope,  those  which  are  essential  to  the  accomplishment  of  the  main 
purposes  for  which  the  office  was  created,  and  those  which,  although 
incidental  and  collateral,  are  germane  to  or  serve  to  promote  or  benefit 
the  accomplishment  of  the  principal  purposes.  All  such  duties  are 
official,  and  the  incumbent  is  obliged  to  perform  them.  Duties  not  so 
related  to  an  office  are  unofficial,  can  not  rightfully  be  attached  to  it, 
and  the  incumbent  is  not  obliged  to  perform  them.^^  See  75  Texas,  385, 
89  Texas,  281,  103  Texas,  491. 

In  po  far  as  the  jurisdiction,  functions,  rights,  powers,  duties,  and 
authority  of  such  "designated  justices,"  as  set  out  in  said  relief  Act, 
are  concerned,  they  are  in  nowise  related  to  Courts  of  Civil  Appeals 
any  more  than  to  District  Courts,  or  County  Courts;  and  that  controll- 
ing fact  stands  out  in  bold  relief. 

In  no  sense  has  any  Court  of  Civil  Appeals  jurisdiction  over  any  such 
application  for  a  writ  of  error.  Moreover,  the  relief  Act, declares  that 
none  of  such  designated  justices  "shall  participate  in  acting  upon  ap- 
plications in  a  cause  decided  during  his  incumbency  by  the  court  of 
which  he  is  a  member."     Sec.  4. 

At  least  as  to  justices  of  Courts  of  Civil  Appeals  the  declaration  of 
the  Act  that  the  powers  thereby  conferred  are  "incidental  to  the  oflBces 
held  by  them,  respectively,"  states  a  purpose  rather  than  a  fact.  Even 
the  Legislature  can  not  change  the  stubborn  fact  that  the  new  and 
added  powers  and  duties  thus  thrust  upon  those  men  are  not  only  not 
"incidental,"  but  are  inconsistent  with  and  repugnant  to  and  deroga- 
tory of  their  plain  and  mandatory  constitutional  and  statutory  duties 
as  members  of  those  courts.  Justices  of  those  courts  can  not,  at  the 
same  time,  serve,  in  different  capacities,  and  in  different  cases. 

The  plain  and  unequivocal  duties  of  "the  oflBces  held  by  them"  require 
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them  to  attend  upon  the  sessions  of  their  own  courts,  and  to  hear  the 
oral  arguments,  and  to  act  with  the  other  members  of  such,  court  in 
transacting  its  business. 

The  exercise  of  said  added  powers  and  the  discharge  of  said  super- 
added duties,  xmder  said  relief  Act,  take  either  all  or  a  majority  of  such 
^'designated  justices"  away  from  their  respective  supreme  judicial  dis- 
tricts, and  all  of  them  from  their  respective  Courts  of  Civil  Appeals  for 
indefinite  and  extended  periods  of  time,  thereby  denying  to  them  the 
performance  of  duties  vested  in,  and  the  exercise  of  privileges  granted 
to,  them  by  our  Constitution  and  laws,  and  thereby  very  seriously  dis- 
turbing and  crippling  those  courts,  and  hindering  and  delaying  them 
in  the  discharge  of  their  judicial  functions,  and  sometimes,  through 
resulting  delays,  greatly  disturbing  and  delaying  the  operations  of  the 
State,  county  and  municipal  governments,  and  constantly  depriving  liti- 
gants, without  their  consent,  of  various  constitutional  and  statutory 
rights  in  relation  to  those  courts  and  all  three  members  thereof,  re- 
spectively. 

Said  relief  Act  recognizes  that,  necessarily,  it  will  interfere  with-tiie 
work  of  the  Courts  of  Civil  Appeals,  and  plainly  attempts  to  reduce 
such  interference  to  a  minimum.     Sec.  2. 

I  do  not  believe  our  Constitution  leaves  the  Legislature  free  so  to 
order,  or  to  authorize  justices  of  the  Supreme  Court  so  to  direct.  And, 
to  my  mind,  it  seems  absurd  to  say  that  the  makers  of  the  Constitution 
contemplated  that  in  addition  to  exercising  their  powers  and  discharging 
their  duties,  as  therein  determined,  the  chief  justice  or  associate  jus- 
tices of  various  Courts  of  Civil  Appeals  should  ever  be  required,  for 
any  period  of  time,  however  long  or  short,  to  do  any  of  the  work,  or  to 
entertain  any  of  the  jurisdiction,  or  to  exercise  any  of  the  judicial 
powers,  so  imposed  or  conferred  or  bestowed  by  the  Constitution  itself^ 
or  by  the  Legislature,  through  a  statute,  upon  some  other  court  exclu- 
sively and  alone. 

It  was  never  intended  that  it  should  be  made  the  duty  of  those  men 
(a)  to  determine  what  appeals  to  the  Supreme  Court  shall  be  reviewed 
and  finally  passed  upon  by  that  court,  and  (b)  actually  and  finally  to 
perform,  in  hundreds  of  cases,  all  of  the  work  of  the  Supreme  Court 
in  certain  referred  cases, — identically  the  same  cliaracter  or  work  which 
that  court  heretofore  has  done  exclusively. 

And  beyond  all  room  for  doubt,  it  seems  clear  that  our  Constitution 
does  not  contemplate  that  three  members  of  as  many  Courts  of  Civil 
Appeals  shall  be  taken  away  from  the  supreme  judicial  districts  from 
which  they  were  elected  or  appointed,  and  in  which  the  courts  of  which 
they  are  members  are  required  by  the  Constitution  to  be  located,  and 
from  the  faithful  performance  of  the  gravely  important  judicial  duties 
which  have  been  imposed  by  the  Constitution  or  by  statutes  upon  them 
as  members  of  said  courts,  respectively,  and  set  to  work,  without  or  with 
their  consent,  at  the  State  Capitol,  in  conjunction  with  other  members 
of  other  courts  of  Civil  Appeals,  where  as  a  mere  "committee  of  judges,^' 
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they  are  compelled  to  entertain  appellate  jurisdiction  and  to  exercise 
judicial  powers  which,  by  said  Constitution,  and  under  other  statutes 
fixing  the  appellate  jurisdiction  of  the  Supreme  Court,  are  then  vested 
in  the  Supreme  Court  as  a  court — ^jurisdiction  and  judicial  powers 
which  are  being,  or,  under  other  statutes,  and  even  under  said  relief 
Act  itself,  may  be  exercised  at  that  very  moment,  by  the  one  Supreme 
Court,  of  only  three  members,  which  was  created  by  that  Constitution. 

If  the  relief  Act  is  valid,  why  may  not  the  next  Legislature  create 
a  committee  of  judges  of  District  Courts  to  pass,  finally,  upon  all  the 
odd  numbered  cases  then  or  thereafter  on  the  Supreme  Courtis  sub- 
mission docket,  and  to  write  therein  opinions  which  shall  be  authoritative 
as  precedents?  And  why  may  not  such  new  Act  provide  that  district 
judges  shall  be  drafted  to  fill,  temporarily,  the  places  of  such  absent 
justices  of  Courts  of  Civil  Appeals,  and  that  county  judges  who  happen 
to  be  lawyers  shall  be  drafted  to  fill,  temporarily,  the  places  of  all  such 
absent  district  judges,  and  that  justices  of  the  peace  shall  be  drafted 
to  fill,  temporarily,  the  places  of  such  absent  county  judges,  and  that 
the  place  of  each  such  absent  justice  of  the  peace  shall  be  filled,  tem- 
porarily, by  his  nearest  neighbor,  the  new  duties  being  declared  by  the 
Act  to  be  "incidental  to  the  offices  held  by  them,  respectively,'*  except 
that,  as  to  such  neighbor,  the  new  duties  so  thrust  upon  him  shall  be 
deemed  and  held  to  be  "incidental"  to  his  citizenship  and  the  proximity 
of  residences?  The  foregoing  question  is  propounded  seriously.  Is  it 
true  that  the  whole  matter  is  within  legislative  power  and  discretion? 
If  it  is,  said  judiciary  article  has  become  a  mere  "scrap  of  paper.'' 
And  that,  I  think,  is  its  present  status. 

Section  5  of  article  5  of  our  Constitution,  in  dealing  with  Courts  of 
Civil  Appeals,  and  after  prescribing  their  jurisdiction,  does,  indeed, 
declare,  "Such  courts  shall  have  such  other  jurisdiction,  original  and 
appellate,  as  may  be  prescribed  by  law*';  but  that  grant  of  authority 
relates  to  courts,  as  courts,  and  not  to  the  justices  of  any  one  of  those 
courts,  when  acting  as  justices  only,  and  not  to  justices  of  different 
Courts  of  Civil  Appeals  when  not  comprising  a  court,  and  acting  in 
matters  then  lying  outside  of  the  jurisdiction  of  any  one  of  those  courts. 
Schintz  V.  Morris,  89  Texas,  649;  Bond  v.  Carter,  96  Texas,  359,  72 
S.  W.,  1059.  Said  relief  Act  does  not  attempt  to  change  the  juris- 
diction of  those  courts. 

It  is  true  that  in  Ellis  v.  Harrison,  56  S.  W.,  592,  one  of  our  Courts 
of  Civil  Appeals  said,  "Courts  of  Civil  Appeals  and  the  judges  thereof 
have  power  to  issue  the  writ  of  injunction  only  whenever  it  may  be 
necessary  to  enforce  the  jurisdiction  of  such  courts'*;  but,  as  to  such 
"judges,"  the  remark  appears  to  be  dictum. 

It  is  true,  also,  that  our  statute  which  provides  that  "A  majority  of 
the  several  Courts  of  Civil  Appeals  shall  constitute  a  quorum  for  the 
transaction  of  business  (art.  1588),  has  been  held  valid.  City  of 
Austin  V.  Nalle,  85  Texas,  520,  22  S.  W.,  668;  Gwin  v.  O'Daniel,  85 
Texas,  563,  22  S.  W.,  876;  Holt  v.  Maverick,  86  Texas,  457,  25  S.  W., 
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607.  See,  also,  Long  v.  State,  127  S.  W.,  551.  It  is  not  my  purpose 
to  disturb  or  question  that  decision  which,  I  thint,  probably  was  sound ; 
but  much  of  the  reasoning  upon  which  it  rests  is  not  applicable  to  the 
question  which  arises,  under  said  relief  Act  of  1917,  as  to  the  power 
of  the  Legislature  Resignedly  to  divert,  for  an  indefinite  period  of  time, 
a  member  of  such  court  from  his  constitutional  duties. 

In  the  If  alle  case,  our  Supreme  Court,  through  Judge  Gaines,  quoted 
section  2  of  said  article  5,  which  provides  that  two  members  of  that 
court  shall  constitute  a  quorum,  and  may  decide  a  case,  and  section  4, 
which  provides  similarly  with  reference  to  the  Court  of  Criminal  Ap- 
peals, and  pointed  out  the  fact  that  there  is  no  similar  provision  con- 
cerning Courts  of  Civil  Appeals;  which  omission,  it  was  said,  ^^is,  to 
say  the  least  of  it,  remarkable,^\and  "strongly  tends  to  evince  the  in- 
tention that  every  case  in  that  court  should  be  decided  by  a  full  bench." 

However,  in  discussing  said  statute,  which  was  designed  to  overcome 
said  omission,  the  court  said: 

^T.{  this  provision  was  not  prohibited  by  the  Constitution,  it  settles 
the  question;  and  notwithstanding  the  considerations  which  indicate 
that  it  was  the  purpose  of  section  6,  article  5,  as  amended,  to  re- 
quire all  the  members  of  each  Court  of  Civil  Appeals  to  act  together 
in  the  transaction  of  its  business,  we  feel  constrained  to  Hold  that  it 
was  not  intended  to  deprive  the  Legislature  of  the  power  of  establishing 
a  different  rule.  The  amended  article  5  was  adopted  in  order  to  secure 
a  prompt  disposition  of  causes  which  had  been,  and  which  should  be, 
appealed  from  the  trial  courts.  It  had  been  found  wholly  impracticable 
to  accomplish  this  under  the  original  article  5  of  the  Constitution.  To 
secure  this  end  the  Courts  of  Civil  Appeals  were  established.  It  was 
evidently  contemplated  that  as  many  as  three  might  be  necessary  at 
the  time  of  its  adoption,  and  that  even  the  three  first  established  might 
be  found  inadequate.  The  great  number  of  cases  now  pending  in  the 
three  courts  already  created,  and  th6  recent  legislation  providing  for 
the  establishment  of  two  in  addition  to  those  now  existing,  indicate  that 
it  required  no  great  powers  of  prophecy  to  foresee  the  probable  con- 
tingency that  the  new  courts  would  be  burdened  with  more  labor  than 
they  would  be  able  to  perform.  Tjooking,  then,  to  the  result  of  a  rule 
which  would  require  the  presence  of  all  the  judges  to  constitute  a  court 
upon  the  dispatch  of  its  business,  we  can  not  believe  that  such  was  the 
intention  of  the  Legislature  which  passed  the  amendment  or  of  the 
people  who  voted  for  its  adoption.^^ 

With  evident  reluctance,  even  in  a  case  in  which  one  of  the  justices 
of  the  Court  of  Civil  Appeals  was  disqtialifled,  and  out  of  deference  to 
a  co-ordinate  branch  of  the  government,  the  statute  not  being  plainly 
unconstitutional,  and  perhaps  partly  out  of  consideration  of  public  policy 
in  expediting  the  dispatch  of  business  in  Courts  of  Civil  Appeals,  the 
court  held  that  statute  valid.  That  is  as  far  as  that  line  of  cases  goes, 
except,  perhaps,  an  intimation  in  the  Holt  case.  Said  relief  Act  goes 
much  farther — away  beyond  the  occasional  disqualification  of  a  justice 
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in  a  particular  cause,  or  a  temporary  and  usually  unavoidable  absence, 
and  premeditatedly  takes  a  justice,  and  ofttimes^  mayhap,  the  chief 
justice,  away  from  his  court,  for  weeks  or  months,  or,  possibly  for  an 
entire  term,  or  more,  thereby  greatly  disturbing  and  retarding  the  work 
of  his  court.  The  validity  of  a  decision  by  such  a  court,  agreed  upon 
and  rendered  by  the  remaining  two  members  during  the  absence  of  the 
third  member  in  service  under  said  relief  Act,  can  not.  in  reason,  be 
free  from  doubt,  although  technically  and  impliedly  set  at  rest,  per- 
haps, by  the  action  of  the  "Supreme  Court  under  said  relief  Act,  and 
said  opinion  by  our  chief  justice  in  the  Blair  case. 

However,  even  assuming  the  soundness  of  the  decision  in  the  N'alle 
case,  and  the  validity  of  all  such  decisions  of  mere  quorums  of  Courts 
of  Civil  Appeals,  there  remains  a  very  serious  question  as  to  the  power 
of  the  Legislature  to  drag  members  of  those  courts  away  from  their 
districts  and  courts  and  to  deprive  litigants  therein  of  the  benefit  of 
their  presence  and  perhaps  determining  judgment,  all  as  provided  in 
said  relief  Act 

Viewing  our  Constitution  as  a  whole,  I  do  not  believe  that  power 
exists.  It  is  a  very  dangerous  power,  which  may  determine  the  nature 
of  the  decisions  of  Courts  of  Civil  Appeals  in  hundreds  of  cases,  as 
well  as  the  character  of  final  action  on  appeals  from  such  decisions, 
all  to  the  practical  subversion  of  the  plan  defined  by  our  Constitution 
for  disposition  of  appealed  cases. 

To  hold  that  the  Legislature  has  such  power  is  to  rivet  the  argument 
in  favor  of  an  early  amendment  of  said  judiciary  article. 

As  we  have  seen,  said  relief  Act  attempts  to  confer  elsewhere  than 
upon  the  Supreme  Court,  as  a  court,  the  exercise  of  a  large  share  of 
its  supreme  judicial  power  in  cases  within  its  appellate  jurisdiction,  it 
being  therein  provided,  in  substance,  that  in  all  cases  lying  within  such 
appellate  jurisdiction  in  which  applications  for  writ  of  error  shall  be 
acted  upon  by  two  justices  of  the  Supreme  Court,  as  justices,  they, 
instead  of  the  Supreme  Court,  and  in  all  causes  in  which  applications 
for  writs  of  error  shall  be  referred  to  such  designated  justices,  they, 
instead  of  the  Supreme  Court,  shall  exercise  such  supreme  judicial  power. 

However,  by  way  of  exception,  and  as  if  realizing  that  the  Constitu- 
tion intends  that  some  classes  of  cases  of  paramount  importance  shall 
be  decided  finally  by  that  court  in  which  alone,  and  as  a  court,  the 
Constitution  has  vested  the  supreme  "judicial  power,"  although  not  all 
of  the  final  "appellate  jurisdiction,"  in  civil  cases,  said  relief  Act 
forbids  the  reference  to  such  designated  justices  of  said  three  enumer- 
ated classes  of  cases  (sec.  5),  and  denies  to  justices  of  the  Supreme 
Court  the  right  to  act,  merely  as  justices,  thereon,  reserving  the  "ap- 
plications" in  all  such  cases,  and  the  cases  themselves,  to  be  acted  upon, 
in  all  respects,  and  finally  decided,  by  the  Supreme  Court,  as  a  court, 
in  the  exercise  of  its  supreme  judicial  power. 

The  first  stated  exception  is  of  cases  wherein  a  Court  of  Civil  Appeals 
"shall  have  declared  void  a  statute  of  the  State."     In  such  cases  it  would 
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be  a  manifest  absurdity,  as  well  as  utterly  contrary  to  all  accepted 
tenets  and  theories  of  checks  and  balances  in  government,  to  require 
or  to  authorize  ultimate  decisions  thereof  by  any  court  or  tribunal  or 
agency  created  and  existing  solely  by  virtue  of  legislative  fiat,  and 
subject  in  all  respects  to  legislative  control.  'The  constitutional  courts 
are  designed  to  secure  the  citizen  in  his  rights,  and  to  enforce  the 
observance  of  constitutional  limitations."  Henderson  v.  Beaton,  59 
Texas,  33;  People  v.  Noble,  supra;  People  v.  Alverston,  55  N.  T.,  57. 
The  importance  of  leaving  the  other  two  excepted  classes  of  cases,  also, 
for  final  decision  by  the  Supreme  Court  alone,  is  likewise  readily  dis- 
cernible, although  not  so  imperative. 

Co-ordinate  and  contemporary  work,  such  as  is  contemplated  or  per- 
mitted by  said  relief  Act,  most  probably  will  lead  to  confusion  and 
conflicts.  "Designated  justices''  and  our  Supreme  Court,  or  any  two 
justices  thereof,  may,  on  the  same  day,  act  upon  like  applications  pre- 
senting the  same  questions  of  law  in  companion  cases,  or  even  in  the 
same  case,  growing  out  of  the  same  or  similar  facts,  with  the  results 
that  the  designated  justices  may  deny  one  application,  and  motion  for 
rehearing  thereon,  thereby  finally  denying  the  cause  admission  to  the 
Supreme  Court  for  decision  on  its  merits,  and  forever  disposing  of  it 
in  accordance  with  the  decision  of  the  Court  of  Civil  Appeals  therein — 
whereas  the  Supreme  Court,  or  any  two  justices  thereof,  as  justices 
only,  may  grant  a  like  application,  and,  upon  final  hearing  the  Supreme 
Court  may  reverse  the  similar  decision  of  the  same  or  another  Court 
of  Civil  Appeals,  and  reman(^.the  cause,  or,  possibly,  render  a  contrary 
decision.  Consequently,  the  almost  inevitable  operation  of  the  Act  will 
be  to  give  to  some  litigants,  and  to  deny  to  others,  in  precisely  the  same 
classes  of  cases,  even  when  presented  by  similar  "applications,'*  a  hear- 
ing thereon  by  the  Supreme  Court,  as  a  court — a  probability  which  is 
absolutely  abhorrent  to  quoted  provisions  of  our  own  State  Constitu- 
tion, and  equally  obnoxious  to  that  provision  of  the  Constitution  of  the 
United  States  which  guarantees  to  all,  alike,  "equal  protection  of  the 
laws." 

Not  so  patent  to  casual  observation  or  superficial  thought  as  the  three 
excepted  classes  of  cases,  but  not  less  certainly,  it  is  likewise  contrary 
io  the  spirit  and  letter  of  our  Constitution,  and  to  the  whole  theory 
upon  which  our  judicial  system  was  therein  marked  out  and  defined, 
and  to  the  entire  idea  of  a  definite  distribution  of  judicial  power  among 
various  courts,  and  to  the  very  conception  of  supreme  judicial  pow.er 
lodged  in  one  Supreme  Court  of  last  resort,  as  the  capstone  of  the 
judicial  column,  for  any  portion  whatever  of  that  supreme  judicial 
power  to  be  exercised  at  any  time,  or  in  any  degree,  or  to  any  extent, 
by  any  other  court,  or  tribunal,  or  by  any  combination  of  judges  acting 
in  their  capacities  as  judges  and  not  as  a  court,  or  by  any  aggregation 
of  individuals,  in  any  case  whioh,  at  the  time  of  such  exercise  thereof, 
^nd  according  to  the  express  terms  of  our  Constitution  or  by  virtue  of 
Vol.     10832. 
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the  express  provisions  of  then  valid  existing  statutes,  lies  within  the 
appellate  jurisdiction  of  the  Supreme  Court.  In  construing  the  Con- 
stitution of  Virginia  it  was  said: 

^Tjanguage  more  appropriate  to  convey  the  idea  that  there  shall  be 
but  one  such  court  as  that  mentioned  could  not  be  used.  The  attribute 
of  singleness,  as  an  essential  and  characteristic  quality  of  a  Supreme 
Court,  necessarily  presents  itself  to  the  mind,  in  the  plain  and  obvious 
definition  of  the  terms  employed."  Daniel,  J.,  in  Sharpe  v.  Robertson, 
5  Grat.   (46  Va.),  577. 

Judicial  power  has  a  common  stock,  rooted  in  the  Constitution,  with 
various  branches,  represented  by  the  various  courts;  but  the  supreme 
judicial  power,  which  that  instrument  conferred,  in  civil  cases,  upon 
only  one  Supreme  Court  of  but  three  members,  has,  and  can  have,  no 
branches.  The  very  conception  of  the  existence  or  exercise  of  co-ordinate 
and  concurrent  supreme  judicial  power  is  anomalous  and  irrational. 
No  written  Constitution  ever  made  among  men  has  provided  for  such 
dual  tribunal  of  last  resort  in  the  same  class  of  cases,  because  such  an 
arrangement  obviously  must  and  will  result  in  confusion  in  expounding 
and  applying  and  enforcing  the  written  law. 

Aside  from  all  considerations  of  advisability,  propriety,  and  public 
policy,  and  from  a  constitutional  standpoint,  a  sufficient  though  not  the 
only  reason  why  the  Legislature  may  not,  by  statute,  provide  for  refer- 
ence to  designated  justices  of  Courts  of  Civil  Appeals  of  petitions  for 
writs  of  error  in  cases  wherein  a  State  statute  has  been  held  void,  and 
for  action  thereon  by  them,  is  that  the  decision  of  such  cases,  and  even  . 
action  upon  the  applications  for  writs  of  error  therein,  necessarily  in- 
volves a  direct  exercise  of  some  portion  of  that  supreme  judicial  power 
which  the  Constitution  vests  in  the  Supreme  Court  alone.  And.  since 
action  upon  any  application  for  a  writ  of  error  in  any  appealed  case, 
whether  it  be  or  be  not  within  one  of  said  three  enumerated  exceptions, 
involves  an  exercise  of  supreme  jydicial  power,  there  is,  in  the  prem- 
ises, so  far  as  the  Constitution  is  concerned,  no  valid  ground  for  dis- 
tinction between  said  excepted  classes  and  other  classes  of  cases;  where- 
fore, as  to  all  appeals  from  Courts  of  Civil  Appeals,  there  exists,  uni- 
formly, the  same  want  of  legislative  authority  to  control  or  to  shift 
the  exercise  of  Constitution-vested  supreme  judicial  power.  In  other 
words,  if  the  Legislature  is  powerless  to  refer  to  any  two  of  the  justices 
of  the  Supreme  Court,  as  justices  only,  or  to  designated  justices  of 
Courts  of  Civil  Appeals,  for  their  decision  or  action  thereon,  appeals 
in  cases  in  which  a  statute  has  been  "declared  void,"  the  L^slature 
is  likewise  powerless  to  refer  to  them,  for  their  decision  or  action 
thereon,  any  appeal  in  any  case  whatever;  the  deterring  common  con- 
stitutional factor  in  all  instances  being  the  fact  that  such  decision  or 
action  involves  the  exercise  of  some  portion  of  that  judicial  power  which 
rests  exclusively  in  the  Supreme  Court. 

Conversely,  if  the  Legislature  has  authority  practically  to  prevent  the 
exercise  by  the  Supreme  Court  of  a  given  portion  of  its  supreme  judicial 
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power  in  any  particular  case  lying,  tinder  a  valid  statute,  within  its 
appellate  jurisdiction,  it  follows,  inexorably,  that  the  Legislature  like- 
wise has  full  authority  to  prevent  the  exercise  by  that  court  of  all,  and 
of  every  portion,  of  its  judicial  power  in  every  case  within  its  appellate 
jurisdiction,  thereby  effectually  denying  to  that  court  the  exercise  of 
any  appellate  judicial  power  in  any  case.  The  practical  effect  would 
be  to  shear  the  Supreme  Court  of  all  judicial  power  except  such  as  it 
may  exert  in  matters  lying  within  the  very  limited  original  jurisdiction 
which  is  conferred  upon  it  by  the  Constitution.  Indeed,  upon  the 
only  theory  on  which  the  validity  of  that  portion  of  said  relief  Act  can 
be  even  argued,  which  is  that  the  '^judicial  power,*^  as  well  as  the 
"appellate  jurisdiction,^'  of  the  Supreme  Court,  is  the  subject  of  legis- 
lative action  and  bestowal,  even  the  original  jurisdiction  of  that  court 
is  indirectly  subject  to  invasion  and  control  by  the  Legislature,  and  is 
exercised  by  that  court  at  suffera/nce  only.  And,  since  the  same  reason- 
ing applies  with  respect  to  all  the  jurisdiction  and  all  the  judicial  power 
of  all  the  courts,  the  net  result  of  upholding  the  validity  of  said  relief 
Act  is  to  degrade  the  judiciary  from  its  useful  and  honorable  position 
as  a  co-ordinate  departaient  of  government  and  to  make  all  the  courts 
of  Texas  the  playthings  of  the  law-making  department. 

To  the  contention  that  the  Legislature  has  such  power  and  authority 
the  sufficient  reply  is  that  the  Constitution  makers  saw  fit  to  leave  to 
legislative  discretion  the  definition  and  limitation  of  the  "appellate 
jurisdiction'*  of  the  Supreme  Court,  but  took  care  to  place  entirely 
beyond  legislative  discretion  or  control  the  exercise  by  that  court  of 
its  supreme  "judicial  power*'  in,  over,  and  upon  any  and  all  cases  lying 
within  that  jurisdiction.  Too  much  emphasis  can  not  be  laid  upon  the 
fact  that  the  investiture  of  judicial  power,  in  the  courts,  is  made  by  the 
people,  directly,  through  the  Constitution,  and  not  indirectly,  or  by  or 
through  the  Legislature. 

It  is  one  thing  for  the  Legislature  to  enlarge  or  restrict  the  "appel- 
late jurisdiction"  of  the  Supreme  Court;  it  is  quite  another  thing  for 
the  Legislature  to  undertake  to  limit  the  exercise  by  that  court  of  its 
constitutional  "judicial  power"  over,  or  in,  causes  within  that  juris- 
diction. 

The  former  is  constitutional  and  valid;  the  latter  is  unconstitutional 
and  revolutionary.  The  distinction  between  those  two  things  is  one 
which  said  relief  Act  utterly  ignores;  and  that  vice,  if  it  had  none 
other,  is  enough  to  taint  and  to  destroy  it,  under  a  Constitution  such 
as  ours. 

The  Legislature  and  the  Supreme  Court  are  co-existent  and  co- 
ordinate; neither  created  the  other,  nor  bestowed  its  powers;  both  were 
created  by  the  people,  through  their  Constitution.  Thereby,  also,  each 
is  invested,  by  the  people,  with  certain  powers  and  charged  with  certain 
duties  which  relate  to  the  other ;  but  neither  can  stop  or  stay  or  abridge, 
to  any  extent  or  in  the  slightest  degree,  the  exercise  by  the  other  of 
any  of  its  aforesaid  powers  or  duties.     For  illustration :  in  a  proper  case 
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it  is  within  the  power  and  duty  of  the  Supreme  Court  to  hold  that  in 
the  enactment  of  a  particular  statute  the  Legislature  violated  some 
provision  of  the  Constitution;  but  that  court  can  not  impose  upon  the 
exercise  of  legislative  power  any  other  restriction  whatever.  For  fur- 
ther illustration :  the  Legislature,  by  a  proper  statute,  and  in  pursuance 
of  the  express  provisions  of  said  section  3  of  article  5  of  the  Constitu- 
tion, may  prescribe  the  appellate  jurisdiction  of  the  Supreme  Court; 
but,  having  done  so,  it  can  not,  directly  or  indirectly,  divert,  limit, 
restrict,  or  abridge  the  exercise  therein,  by  that  court,  of  each  and 
every  element  of  the  supreme  judicial  power  which  the  Constitution  has 
conferred  upon  the  court,  as  a  court. 

By  the  Act  of  1913,  page  107,  which  still  is  in  force,  or,  at  least, 
has  not  been  expressly  repealed,  the  Legislature  prescribed  and  defined 
the  appellate  jurisdiction  of  the  Supreme  Court ;  and  to  do  that  it  had 
an  undoubted  right  and  full  power  and  authority,  said  section  3  of 
article  6  of  the  Constitution  expressly  so  declaring.  Thereafter  and 
thereunder,  as  cases  falling  within  the  appellate  jurisdiction  of  the 
Supreme  Court  arose  and  were  properly  appealed  upon  applications  for 
writs  of  error,  the  constitutional  powers  and  functions  of  the  Supreme 
Court,  as  a  court,  seized  hold  of  the  subject  matter,  and,  under  it,  the 
judicial  power  of  that  court  attached  and  necessarily  became  exclusive; 
wherefore,  at  least  during  the  life  and  operation  of  said  statute  defining 
said  appellate  jurisdiction,  the  Legislature  has  been  and  is  and  will  be 
utterly  impotent  to  interpose  any  other  agency  or  the  judgment  of  any 
other  tribunal  or  person  whatever  between  the  Supreme  Court  and  the 
full  and  untrammeled  exercise  by  it  of  that  appellate  jurisdiction  over 
that  case,  and  the  unlimited  and  unrestricted  exercise  therein  by  that 
court  of  every  atom  and  every  vestige  of  its  applicable  constitutional 
judicial  power.  But  that,  as  we  have  seen,  said  relief  Act  attempts 
to  do  (with  the  stated  exceptions)  both  as  to  the  more  than  three 
hundred  cases  then  pending  on  the  Supreme  Court's  application  docket 
and  as  to  the  applications  thereafter  filed. 

"Hence  arises  a  most  important  distinction  between  constitutional 
and  legislative  courts.  The  judges  of  the  former  hold  an  office  co- 
existent with  the  government  itself,  and  which  they  can  only  forfeit 
by  a  breach  of  good  behavior.  The  judges  of  the  latter,  although  their 
commissions  should  import  upon  the  face  of  them,  to  be  during  good 
behavior,  may  be  at  any  time  discontinued  from  their  office,  by  abolish- 
ing the  courts.  In  other  words,  constitutional  judges  may  be  an  inde- 
pendent branch  of  the  government,  legislative  judges  must  ever  be  de- 
pendent on  that  body  at  whose  will  their  offices  exist. 

"If  the  principles  of  our  govei^nment  have  established  the  judiciary 
as  a  barrier  against  the  possible  usurpation  or  abuse  of  power  in  the 
other  departments,  how  easily  may  that  principle  be  evaded  by  con- 
verting our  courts  into  legislative,  instead  of  constitutional  tribunals?" 
Kamper  v.  Hawkins,  supra.     See,  also.  People  v.  Noble,  supra,  and  c.  c. 

The  quoted  remarks  lend  force  to  my  conclusion  that  our  State  Con-  • 
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stitution  does  not  contemplate  that  any  portion  of  the  supreme  judicial 
power  which  that  instrument  confers  upon  the  Supreme  Court  shall 
ever  he  exercised,  in  whole  or  in  part,  by  justices  of  that  court,  as 
justices,  or  by  any  inferior  constitutional  court,  or,  much  less,  that  it 
shall  be  exercised  by  a  purely  legislative  court,  or,  still  less,  that  it 
shall  be  exercised  by  an  aggregation  of  justices  from  various  other 
courts,  not  comprising  any  court,  but  acting  simply  as  an  {Aggregation 
of  individuals,  as  provided  by  said  relief  Act. 

If  the  Legislature  had  never  exercised  its  constitutional  power  and 
authority  of  changing  the  appellate  jurisdiction  of  the  Supreme  Court, 
and  if  the  latter  stood  now  as  originally  fixed  by  said  section  3  of 
article  '5,  thus  embracing  only  the  three  classes  of  cases  there  enumer- 
ated, towit:  cases  *^in  which  the  judges  of  any  Court  of  Civil  Appeals 
may  disagree,  or  where  the  several  Courts  of  Civil  Appeals  may  hold 
differently  on  the  same  question  of  law,  or  where  a  statute  of  the  State 
is  held  void/'  it  would  be  perfectly  plain  that  the  Legislature  would 
have  no  authority  to  confer  upon  any  other  court  or  tribunal,  oflBcers  or 
individuals,  either  (a)  the  legislative  power  to  determine  in  a  partic- 
ular case  of  that  character  whether  that  case  shall  or  shall  not  go 
before  the  Supreme  Court  for  revision,  or  (b)  the  judicial  power  of 
passing  upon  the  merits  of  those  cases,  thereby  at  once  delegating  the 
law-making  function  of  the  Legislature,  and  practically  preventing  the 
Supreme  Court,  as  a  court,  from  exercising  therein  all  the  elements  of 
its  supreme  judicial  power.  In  tliat  status,  as  to  the  relative  power  and 
duties  of  the  Legislature  and  of  the  Supreme  Court  with  regard  to  the 
exercise  of  the  supreme  judicial  power,  no  cFange  whatever  has  been 
wrought  by  the  adoption  of  a  statute  changing  the  confines  and  boun- 
daries of  that  appellate  jurisdiction  by  including  therein  additional 
classes  of  cases. 

Suppose  that  by  the  express  provisions  of  the  Constitution,  or  by 
legislative  action  in  strict  pursuance  thereof,  the  appellate  jurisdiction 
of  the  Supreme  Court  were  restricted  solely  to  cases  wherein  a  Court 
of  Civil  Appeals  had  held  a  State  statute  violative  of  the  Constitution 
of  this  State  or  of  the  Constitution  of  the  United  States,  and,  therefore, 
void ;  under  that  status  it  clearly  would  be  beyond  the  power  or  authority 
of  the  Legislature  to  transfer,  directly  and  expressly,  by  statute,  a 
specific  case  of  that  character  from  the  docket  of  the  Supreme  Court 
to  the  docket  of  any  other  constitutional  or  statutory  court,  and  an 
Act  purporting  to  do  so  would  be  void.' 

Just  as  certain,  and  even  more  obvious,  would  be  the  unconstitu- 
tionality of  a  statute  transferring  specific  cases  of  that  character  from 
the  docket  of  the  Supreme  Court  to  the  docket  of  a  mere  aggregation 
of  justices  of  other  courts  for  their  consideration  and  action,  and, 
permissibly,  for  their  final  disposition.  The  whole  matter  would  be 
greatly  aggravated  if,  instead  of  doing  those  things  directly,  the  Legis- 
lature should  attempt  to  delegate  to  the  Supreme  Court  or  any  two 
justices  thereof  optional  power  and  authority  to  do  so.     And  if  the 
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discharge  of  such  new  duties  seriously  interfered  with  the  performance 
by  such  justices  of  such  other  courts,  of  their  constitutional  and  stat- 
utory duties  in  connection  with  the  causes  pending  in  their  respective 
courts,  the  matter  would  be  still  further  aggravated.  That  is  the 
present  status,  under  said  relief  Act. 

It  is  true  that  said  Act  does  not  in  express  terms  so  directly  transfer 
elsewhere  specific  cases  from  the  docket  of  the  Supreme  Court— cases 
which  under  other  and  valid  statutes  are  within  its  appellate  juris- 
diction, and,  therefore,  by  the  terms  of  the  Constitution,  finally  deter- 
minable by  only  the  exercise  of  its  supreme  and  exclusive  judicial 
power — but  said  Act  does  accomplish  much  of  that,  in  practical  results, 
and  was  designed  to  do  so,  and  is,  therefore,  in  my  estimation,  utterly 
repugnant  to  the  Constitution. 

The  obvious  purpose  of  the  Constitution  is  that  all  cases  which,  by 
its  provisions  or  by  a  valid  statute  fall  and  lie  within  the  appellate 
jurisdiction  of  the  Supreme  Court  shall  be  operated  upon  by,  and  shall 
be  determined  in,  and  shall  share  in  all  benefits  of,  the  normal  and 
heretofore  customary  exercise  of  every  applicable  element  and  ingredient 
of  the  supreme  judicial  power  which  is  vested  by  the  organic  law  in 
the  Supreme  Court  alone.  For  that  purpose  that  court  was  established, 
and  for  that  purpose  its  jurisdiction  was  prescribed  by  the  Constitution 
or  tmder  its  authority;  and  to  deny  to  that  court  the  full  exercise  of 
its  supreme  judicial  power  in  any  cause  within  its  appellate  jurisdiction, 
as  so  duly  prescribed,  is  to  defeat  the  great  constitutional  design  and 
to  deprive  litigants  of  valuable  rights  conferred  by  existing  laws,  and 
to  deny  to  the  people  as  well  as  the  litigants  the  benefits  of  precedent 
arising  from  an  authoritative  decision  of  that  cause  by  the  only  court 
in  whose  decisions,  in  cases  of  that  class  and  character,  inhere  each 
and  all  of  the  above  mentioned  qualities  of  supreme  judicial  power. 

When  the  Supreme  Court  has  appellate  jurisdiction  in  or  over  a  par- 
ticular case,  that  jurisdiction  extends  to  the  whole  case  and  to  all  the 
issues  therein,  as  presented  by  the  application  for  writ  of  error,  and 
is  both  finai  and  supreme,  and,  necessarily,  absolutely  exclusive. 

Even  the  appellate  jurisdiction  of  the  Courts  of  Civil  Appeals,  which 
is  final  in  some  cases,  though  not  in  others,  is,  in  all  cases,  ^'exclusive 
for  the  time,  in  the  absence  of  some  other  provision  giving  to  some  other 
court  concurrent  or  co-ordinate  jurisdiction";  but  in  no  instance  is 
that  jurisdiction  really  supreme.  The  quotation  is  from  Chief  Justice 
Stayton's  opinion  in  Darnell  v.  Lyon,  85  Texas,  460,  wherein  he  said, 
also : 

"A  court  is  said  to  have  jurisdiction  concurrent  or  co-ordinate  with 
that  possessed  by  another  when  each  has  power,  under  the  same  facts  and 
conditions,  to  determine  and  enforce  the  right  of  a  litigant;  and  the 
general  rule,  when  such  jurisdiction  is  possessed  by  two  or  more  courts, 
is,  for  the  one  first  acquiring  jurisdiction  of  a  particular  cause  to 
retain  it;  but  there  is  no  instance,  under  the  Constitution  of  this  State, 
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in  which  two  courts  can  exercise  concurrent  or  co-ordinate  appellate 
jurisdiction. 

"On  the  contrary,  that  is  carefully  graded  from  the  lowest  court 
exercising  appellate  jurisdiction  to  the  highest." 

By  the  same  reasoning,  and  in  the  very  nature  of  the  thing,  supreme 
appellate  jurisdiction  can  not  concurrently  exist  in  the  Supreme  Court, 
where  the  Constitution  places  it,  and  elsewhere,  in  any  other  court, 
or  tribunal,  or  in  any  aggregation  of  justices  of  the  Supreme  Court  or 
of  justices  of  Courts  of  Civil  Appeals.  Continuing,  that  distinguished 
jurist  said: 

"Jurisdiction  of  a  given  cause  means  the  power  to  hear  and  deter- 
mine the  rights  of  parties,  as  the  judges  of  the  court,  under  their 
official  oaths,  may  think  it  ought  to  be ;  and  to  refer  it  to  another  court 
for  a  decision,  and  simply  to  register  its  decree  as  the  rule  of  right 
between  the  parties,  is  in  no  sense  the  exercise  of  jurisdiction.     .     .     . 

"Concunence  of  jurisdiction  must  be  given  by  law,  the  only  source 
of  jurisdiction,  or  it  does  not  exist;  it  can  not  be  made  to  depend  on 
the  volition  of  another  tribunal  having  jurisdiction,  nor  upon  the  refusal 
of  that  court  to  act,  or  its  order  suspending  action  for  a  time,  though 
under  some  circumstances  a  court  refusing  or  suspending  action  in  a 
cause  of  which  it  has  jurisdiction  may  be  compelled  by  some  superior 
tribunal  to  adjudicate  the  right  of  litigants." 

Nor  can  it  be  said,  reasonably,  that  by  referring  cases  to  such  "desig- 
nated justices"  the  Supreme  Court,  which  is  not  authorized  by  law  to 
modify,  or  to  adopt,  or  to  reject,  or  even  to  register  their  decrees  or 
actions,  adequately  or  properly  exercises  its  own  appellate  jurisdiction 
or  its  own  exclusive  and  supreme  judicial  power,  in  or  over  that  par- 
ticular cause. 

'  The  option  given  to  the  Supreme  Court,  or  to  any  two  justices  thereof, 
to  pass  upon  any  application  for  a  writ  of  error  (sec.  5),  even  though 
the  case  be  not  one  of  those  in  which  by  the  terms  of  the  Act,  the 
Supreme  Court,  as  a  court,  is  required  to  pass  upon  it,  must,  it  seems, 
be  exercised  in  advance  of  such  reference  to  the  "designated  justices," 
and  not  afterward.  There  is  no  provision  for  retransferring  any  appli- 
cation back  to  the  Supreme  Court. 

But,  whatever  may  be  the  effect  of  the  Act,  upon  that  point,  the 
entire  scheme  of  making  the  exercise  of  its  appellate  jurisdiction  to 
any  extent  optional  with  the  Supreme  Court,  as  a  court,  or  with  a 
majority  of  its  members,  not  acting  as  a  court,  is  foreign  to  the  whole 
trend  and  purpose  of  our  Constitution.  Exercise  of  such  option  pre- 
vents the  other  member  of  that  court,  when  he  does  not  join  in  so 
referring  the  application,  from  exercising  his  constitutional  functions 
in  the  case,  unless  the  designated  justices  happen  to  "grant"  the  "ap- 
plication," and,  even  in  such  instances,  those  functions  are  materially 
abridged  and  curtailed,  in  that  such  other  member  of  the  Supreme 
Court  has  had  no  voice  in  determining  whether  the  "application"  is  or 
is  not  in  statutory  form,  and  whether  the  case  is  or  is  not  one  which 
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the  Constitution  and  laws  have  placed  within  the  appellate  court  of 
which  he  is  a  constituent  member.  And,  thereby,  the  litigants  in  that 
case  are  deprived  of  their  corresponding  constitutional  rights. 

Said  relief  Act  derives  no  legal  eflBcacy  or  virtue  from  the  fact  that 
a  majority  of  the  Supreme  Court  are  willing  to  put  it  into  operation. 
The  eo^irts  can  no  more  divest  themselves  of  their  constitutional  func- 
tions, power,  and  duties  than  can  the  Legislature. 

"The  judicial  being  a  co-ordinate  and  independent  department  of  the 
State  government  can  not  consent  that  either  one  of  the  other  depart- 
ments shall  interfere  with  it  in  the  exercise  of  its  exclusive  rights  to 
determine  the  law  of  existing  cases."  Allison  v.  Railway  Co.,  9  Bush 
(Ky.),  247;  8  Cyc,  808. 

"Judicial  power  can  not  be  delegated."  Cohen  v.  Hoff,  3  Brev.,  500; 
Gough  V.  Dorsey,  27  Wis.,  119;  Milwaukee  Industrial  School  v.  Super- 
visors, 40  Wis.,  328 ;  Allor  v.  Auditors,  43  Mich.,  76 ;  Ward  v.  Farwell, 
97  111.,  593. 

"Those  who  are  chosen  by  the  people  to  sit  as  judges  must  them- 
selves discharge  all  the  judicial  duties  of  their  offices.  The  trust  is 
imposed  upon  them,  and  they  can  not  share  their  judicial  duties  with 
any  person.  The  people  have  a  right  to  the  judgment  of  those  whom 
they  have  made  judges,  and  this  right  the  judges  can  not  surrender, 
if  they  would,  without  a  flagrant  breach  of  a  sworn  duty.  The  trust 
is  a  personal  one,  inalienably  invested  in  the  persons  selected  by  the 
people,  and  it  can  not  be  delegated  by  the  judges  themselves,  nor  by 
anyone  else  for  them."     People  v.  Noble  (Ind.),  supra. 

"These  political  agencies,  commonly  called  branches  of  government, 
are  the  representatives  of  the  people  in  their  sovereign  capacity;  and 
the  powers  thus  conferred  upon  them,  so  far  as  they  are  essential  to 
the  attainment  of  the  objects  and  purposes  of  the  government,  are  held 
by  them  in  trust  for  the  people,  and  it  is  not.  in  their  power  to  dele- 
gate them  to  others."     Ward  v.  Farwell,  97  111.,  607. 

"But  a  party  in  any  case  has  a  right  to  demand  that  the  judgment  of 
the  court  be  given  upon  his  suit,  and  he  can  not  be  bound  by  a  dele- 
gated exercise  of  judicial  power,  whether  the  delegation  be  by  the 
courts  or  by  legislative  act  devolving  judicial  duties  on  ministerial 
officers.  Proceedings  in  any  such  case  would  be  void.  (Hall  v.  Marks. 
34  111.,  358;  Chandler  v.  Nash,  5  Mich.,  409.)  It  is  not  competent  to 
provide  by  statute  that  the  judge  may  call  a  member  of  the  bar  to  sit  in 
his  place  in  a  special  case.  'The  Legislature  has  no  power  to  authorize 
a  district  judge  to  place  his  judicial  robe  upon  the  shoulders  of  any 
man."  Winchester  v.  Ayers,  4  Greene  (Iowa),  104.  See  Wright  v. 
Boone,  2  Greene  (Iowa),  458;  Michales  v.  Hine,  3  Greene  (Iowa),  470; 
Smith  V.  Frisbie,  7  Iowa,  486.  To  allow  it  would  be  to  provide  a  mode 
for  choosing  judges  different  from  that  prescribed  by  the  Constitution. 
State  V.  Phillips,  27  La.  Ann.,  663;  State  v.  Fritz,  27  La.  Ann.,  689. 
Even  the  consent  of  parties  would  not  give  the  judge  this  authority. 
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Hoagland  v.  Creed,  81  111.,  506;  Andrews  v.  Beck,  23  Texas,  455.'' 
Cooley's  Const.  Lim.,  5th  ed.,  pp.  505-506;  and  note  1. 

"The  Constitution  can  not  be  evaded  by  a  change  in  the  name  of  an 
oflBcer,  nor  can  an  oflBce  be  divided  and  the  duties  assigned  to  two  or 
more  under  different  names."  55  N.  Y.,  57.  See,  also,  Warner  v. 
People,  2  Denio,  272;  People  v.  Draper,  15  N.  Y.,  552;  People  v.  Keeler, 
29  Hun.,  175;  State  v.  Brunst,  26  Wis.,  412;  King  v.  Hunter,  65  N.  C, 
603,  6  Am.  Bep.,  754. 

^The  people  have  a  right  to  the  courts  established  by  and  under  the 
Constitution,  and  this  constitutional  right  the  Legislature  can  neither 
alter  nor  abridge.  .  .  .  Judicial  power  distributed  by  the  Constitu- 
tion is  beyond  legislative  control."  People  v.  Noble,  supra.  As  to  that 
right,  see  Bullock  v.  McGerr   (Colo.),  23  Pac,  980. 

Inasmuch,  therefore,  as  all  the  judicial  power  of  the  Supreme  Court 
is  supreme  judicial  power,  and  was  vested  in  that  court  by  the  express 
provisions  of  the  Constitution  itself,  to  be  exercised,  with  but  few  and 
stated  exceptions,  fully  and  completely,  as  necessity  may  require,  as  a 
court,  it  is,  manifestly,  utterly  beyond  the  power  and  authority  of  the 
Legislature,  even  for  a  limited  period  of  time,  to  abridge  or  to  shift 
or  to  transfer  or  to  have  referred  elsewhere,  the  full,  or  even  the  par- 
tial, exercise  of  that  supreme  judicial  power  in  any  cause  then  within 
that  supreme  appellate  jurisdiction.  It  is  a  contradiction  in  terms  and 
absurdly  paradoxical  to  say  that  causes  within  the  appellate  jurisdiction 
of  the  Supreme  Court  can  be  acted  upon  in  any  way,  and  even  decided 
finally,  otherwise  than  tlirough  the  exercise  of  the  supreme  judicial 
power,  or  that  power  of  that  character  validly  can  be  exercised  other- 
wise than  by  the  court  itself,  acting  as  a  court.  Because  said  relief 
Act  undertakes  to  do  that,  as  to  (a)  any  two  justices  of  the  Supreme 
Court,  and  (b)  designated  justices  of  Courts  of  Civil  Appeals,  it  is  void. 

Thus  far,  for  convenience,  I  have  assumed,  in  a  measure,  the  sound- 
ness of  certain  propositions,  but,  in  each  instance,  the  assumption  is 
well  supported  by  both  reason  and  authority,  as  below  shown: 

(1)  Said  relief  Act  attempts  to  confer  upon  the  Supreme  Court,  and 
upon  the  chief  justice  or  any  two  justices  thereof,  and  upon  the  desig- 
nated justices  of  Courts  of  Civil  Appeals,  both  legislative  and  judicial 
powers. 

Underlying  this  whole  subject,  including  both  the  validity  and  the 
construction  of  said  relief  Act,  is  a  candid  inquiry  as  to  the  nature 
and  character  of  those  powers,  respectively. 

Are  they  judicial?  Are  they  legislative?  Or,  are  they  in  some 
respects  legislative  and  in  other  respects  judicial? 

If  true  answers  to  these  questions  once  be  found,  little  trouble  will 
be  experienced  in  determining  whether  the  attempted  distribution  of 
those  powers  does  or  does  not  conform  to  the  requirements  of  onr 
organic  law. 

To  whatever  extent  said  powers,  or  any  of  them,  may  be  found  to 
be  ^legislative,'^  to  just  that  extent,  inasmuch  as  they  are  not  within 
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any  stated  eqcception  concerning  the  exercise  of  legislative  powers,  they 
fall  within  the  general  rule  prescribed  by  our  State  Constitution, .  and, 
therefore,  can  be  exercised  by  the  Legislature  only,  and,  as  a  conse- 
quence, can  not  validly  be  delegated  to  or  conferred  upon  all  or  any 
of  said  instrumentalities  or  agencies.  Likewise,  to  whatever  extent  said 
powers,  or  any  of  them,  may  be  found  to  be  "judicial,''  to  precisely 
that  extent,  inasmuch  as  they  are  not  within  any  stated  exception  con- 
cerning the  exercise  of  judicial  powers,  they  fall  within  the  general  rule 
prescribed  by  said  Constitution,  and,  therefore,  can  be  vested  in  and 
exercised  by  some  court  only,  (W  a  cowrt,  and  can  not,  validly,  be  con- 
ferred by  the  Legislature  upon  justices  of  any  court,  to  be  exercised 
by  them  in  the  capacities  of  justices,  or  to  be  exercised  by  them  as  a 
mere  group  of  designated  individuals. 

"The  most  general  and  important  distinction  between  these  powers 
is  that  the  first  acts  upon  rights  and  liabilities  already  existing,  and 
the  second  creates  rights  to  be  enjoyed  or  liabilities  to  be  enforced  in 
the  future.  The  courts  decide  what  the  law  is,  the  Legislature  what 
it  shall  be.''  Mod.  Am.  Law,  vol.  1,  p.  195,  citing  cases;  Allison  v. 
Railway  Co.,  9  Bush.  (Ky.),  247. 

Under  our  Constitution  the  power  of  determining  what  classes  of 
cases  may  and  what  may  not  be  carried  before  our  Supreme  Court,  upon 
appeal  for  actual  review  upon  the  merits  of  such  appeal,  is,  in  my 
opinion,  a  purely  legislative  one.  That  conclusion  is  forced  by  the 
quoted  provisions  cf  section  3,  article  5,  defining,  and  providing  for 
changing,  in  certain  respects,  and  in  a  certain  manner,  the  appellate 
jurisdiction  of  that  court. 

The  inflexible  provisions,  not  subject  to  legislative  change,  are,  that 
such  appellate  jurisdiction  shall  be  limited  (a)  to  questions  of  law; 
(b)  arising  in  cases  within  the  appellate  jurisdiction  of  Courts  of  Civil 
Appeals.  The  flexible  provisions  are  (c)  that  such  jurisdiction  shall 
be  exercised  "under  such  restrictions  and  regulations  as  the  Legislature 
may  prescribe,"  and  (d)  that  it  shall  include  three  enumerated  classes 
of  cases,  ^'until  otherwise  provided  by  law."  The  law-making  depart- 
ment, and  it  only,  validly  may  make  such  a  law.  The  quoted  clause 
concerning  restrictions  and  regulations  refers,  not  to  Courts  of  Civil 
Appeals,  whose  jurisdiction  was  being  defined  elsewhere  (sec.  6),  but 
to  the  Supreme  Court;  and  "restrictions"  is  there  used  in  the  sense  of 
^aimitations."  Maddox  v.  Covington,  87  Texas,  454,  29  S.  W.,  465; 
Schleicher  v.  Runge,  90  Texas,  456,  39  S.  W.,  279. 

The  clause  "until  otherwise  provided  by  law"  was  not  intended  merely 
to  fix  a  time  limit  upon  the  operation  of  the  provisions  of  the  Consti- 
tution which  prescribe,  conditionally,  said  appellate  jurisdiction.  There, 
as  the  context  and  the  underlying  reasons,  alike,  show,  "until"  means 
except  and  as;  and,  if  all  statutes  defining  that  appellate  jurisdiction 
were  repealed,  the  status  quo  ante  would  be  restored,  instantly,  and, 
consequently,  section  3  of  article  5,  ex  propria  vigore,  still  effectually 
would  prescribe  that  appellate  jurisdiction,  subject,  however,  to  future 
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legislation  specifically  changing  and  defining  that  jurisdiction,  but  not 
extending  it  beyond  questions  of  law  in  cases  from  Courts  of  Civil 
Appeals.  Evidently  the  Constitution  undertook  very  carefully  to  fix  the 
confines  of  legislative  authority  in  the  premises.  Its  language  concern- 
ing jurisdiction  of  the  courts,  like  that  relating  to  the  investiture  of 
^'judicial  power/'  is  sharply  and  absolutely  restrictive,  except  when,  and 
only  as,  exceptional  provision  otherwise  is  therein  expressly  made. 
Opinion  of  the  Judges,  4  N".  H.,  567-568,  and  various  Texas  cases,  anci 
other  cases,  supra. 

Its  manifest  purposes,  then,  were  (a)  to  restrict,  to  the  Legislature,, 
authority  to  change  the  appellate  jurisdiction  of  the  Supreme  Court, 
and  (b)  carefully  to  limit  both  the  extent  and  manner  of  the  exercise 
of  that  right. 

The  cited  cases  illustrate  the  diflference  between  "regulations"  and 
''restrictions.'*  It  will  be  observed  that  authority  to  prescribe  "restric- 
tions,'^ or  limitations,  upon  the  appellate  jurisdiction  of  the  Supreme 
Court,  like  that  to  prescribe  "regulations"  thereof,  is  confined  strictly 
to  the  Legislature;  it  could  not  have  been  contemplated  that  the  Supreme 
Court,  or  justices  of  any  court,  or  courts,  or  an  aggregation  of  individ- 
uals, should  ever  exercise  the  legislative  power  of  determining,  finally, 
whether  a  certain  case,  or  even  a  certain  class  of  cases,  shall  be  reviewed 
by  the  Supreme  Court.  My  theory  is  that  said  relief  Act  was  enacted 
by  the  Legislature  under  the  mistaken  belief  that  thereby  it  was  merely 
prescribing,  and  authorizing,  enforcement  of  "regulations"  relating  to 
such  appellate  jurisdiction,  but  that,  in  so  attempting  it,  unconsciously, 
employed  language  purporting  to  delegate  to  others,  as  stated,  the  un- 
questionable legislative  power  of  prescribing  "restrictions,"  or  limita- 
tions, upon  that  jurisdiction. 

A  specific  restraint  which  the  organic  law  places  upon  the  authority 
of  even  the  Legislature  to  change  said  appellate  jurisdiction  is  that  it 
diall  be  done  "by  law."  Those  words  have  a  well  established  legal 
signification,  and  imply  a  valid  statute  having  a  general,  definite,  fixed, 
constant,  and  invariable  legal  effect  upon  the  subject  matter.  That 
phrase  contemplates  only  a  statute  embodying  terms  from  which  all  com- 
petent courts  and  lawyers  may  know,  and  know  alike  (unless  it  be  in 
an  exceptional  case  wherein  the  jurisdictional  question  lies  along  the 
border)  and  in  advance  of  action  upon  the  application  for  a  writ  of 
error,  whether  a  particular  case  is  or  is  not  within  the  appellate  juris- 
diction of  the  State  court  of  last  resort  in  civil  matters.  Opinion  of 
Judges,  4  N.  H.,  565.     Said  relief  Act  is  not  such  a  statute. 

Tlie  history  and  present  status  of  the  matter  of  fixing  and  deter- 
mining the  appellate  jurisdiction  of  our  Supreme  Court  may  be  out- 
lined thus: 

By  said  judiciary  amendment  the  Legislature  was  invested  with  and 
now  has  full  power  and  authority  (a)  to  "limit" — to  change  definitely, 
by  statute,  at  its  own  discretion  and  in  the  exercise  of  its  own  legis- 
lative judgment, — ^the  appellate  jurisdiction  of  the  Supreme  Court,  as 
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defined  by  section  3,  article  5,  by  adding  to  or  subtracting  from  said 
tliree  enumerated  classes  of  cases,  and,  with  full  power  and  authority; 
also  (b)  to  "regulate,^'  by  statute,  the  manner  of  appeal  to  the  Supreme 
Court,  and  the  rncde  of  the  exercise  by  that  court,  alone,  of  its  entire 
appellate  jurisdiction,  whether  existing  because  of  the  original  definition 
thereof  in  the  Constitution,  or  by  reason  of  a  statutory  grant. 

Various  changes  in  that  jurisdiction  have  been  made.  Acts  1892. 
10  Gam.  L.,  pp.  383,  398;  Rev.  Stats.  1895,  ari;s.  940,  941,  996;  Rev. 
Stats.  1911,  arts.  1521,  1522,  1589,  1590,  1591;  Acts  1913,  p.  107; 
Acts  1917,  p.  142,  said  relief  Act;  and  Acts  1917,  p.  140,  H.  B.  No.  38. 

From  the  adoption  of  said  judiciary  amendment  down  to  the  enact- 
ment of  said  relief  Act,  the  authority  of  the  Ijegislature  to  prescribe 
"restrictions,"  or  limitations,  upon,  or  in  any  manner  to  change  or 
determine  or  fix  the  appellate  jurisdiction  of  the  Supreme  Court,  has 
been  exercised  as  the  Constitution  contemplates,  by  a  written  statute 
which  expressly  and  specifically  designated  and  defined  the  classes  of 
cases  to  come  within  that  jurisdiction,  which  statutes  were  operative, 
alike,  and  at  all  times  and  under  ell  circumstances,  upon  all  cases  of 
the  same  class  and  character,  when  duly  presented  upon  proper  appli- 
cations for  writs  of  error. 

And  even  in  said  H.  B.  No.  38  the  Legislature  seems  to  have  ad- 
hered to  the  same  rule,  unless  an  exception  should  be  made  as  to  sub- 
division 6  of  Revised  Statutes,  article  1521,  as  thereby  amended. 

In  other  words,  each  of  those  former  statutes  employed  phraseology 
from  which  the  Supreme  Court,  and  the  capable  lawyer,  and  the  intel- 
ligent layman,  were  able,  alike,  to  understand  and  determine,  from  its 
classification  as  made  in  such  statute,  whether  a  given  case  was  or  was 
not  within  the  appellate  jurisdiction  of  the  Supreme  Court,  and,  if  so, 
whether  it  would  be  considered,  upon  its  merits,  by  that  court,  when 
duly  presented  there  by  an  "application"  in  proper  form.  And,  under 
former  laws,  except  for  such  definite  "regulations"  concerning  applica- 
tions for  writs  of  error  as  have  been  likewise  specifically  prescribed  by 
statute,  or  rules  of  court  made  pursuant  to  the  Constitution,  the  Supreme 
Court,  in  the  discharge  of  its  high  constitutional  functions,  has  been 
left  free  itself  to  determine,  as  a  court  (and  not  by  action  of  two  of 
its  members  acting  by  statutory  direction  and  otherwise  than  as  a  court ) , 
(a)  whether,  according  to  such  statutory  classification,  a  particular  case 
is  or  is  not  within  that  appellate  jurisdiction,  and,  if  it  is,  then  (b) 
for  itself  to  determine,  as  a  court,  whether,  upon  the  showing  made  by 
such  application  therein  in  connection  with  the  record,  and  without 
further  consideration  of  the  case,  the  writ  of  error  should  be  refused, 
because  of  lack  of  merit  in  appeal,  or  whether  the  writ  of  error  should 
be  granted  and  the  cause  placed  upon  that  court's  submission  docket 
for  oral  argument  and  decision  with  a  written  opinion — the  uniform 
and  unvarying  practice  heretofore  having  been  for  the  Supreme  Court, 
as  a  court,  to  pass,  thus,  in  one  or  the  other  umy,  upon  the  merits 
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of  every  properly  presented  question  in  every  such  appealed  case  so 
coming  within  its  appellate  jurisdiction. 

But,  under  the  relief  Act,  the  judgment  of  others  is  substituted  for 
that  of  the  Legislature,  and  that  judgment  is  not  ascertainable  from 
any  statute  or  rule,  or  otherwise  than  by  a  process  of  exclusion  or  in- 
clusion in  particular  cases.  The  relief  Act,  in  all  but  a  few  excepted 
cases,  practically  throws  the  litigant  who  would  lay  his  course  for  the 
Supreme  Court,  far  out  on  a  boundless  sea  without  chart  or  compass, 
to  buffet,  as  best  he  may,  the  winds  which  may  beat  upon  him,  incon- 
stant and  conflicting  though  they  may  and  probably  will  be,  and  vary- 
ing, from  time  to  time,  with  the  variation  between  the  legal  views  and 
opinions  of  members  of  the  Supreme  Court,  on  one  hand,  and  those  of 
frequently  shifting  "designated  justices  of  Courts  of  Civil  Appeals" 
on  the  other  hand.  It  is  no  answer  to  the  foregoing  to  say  that  under 
said  Act  the  Supreme  Court,  as  a  court,  still  may  pass  upon  any  appli- 
cation for  writ  of  error,  whether  the  case  is  or  is  not  in  one  of  said 
three  enumerated  classes;  because  (a)  said  Act  plainly  contemplates 
that  in  all  except  said  enumerated  classes  of  cases,  and  in  order  to 
conserve  the  time  of  the  constitutional  Supreme  Court,  the  "applica- 
tion" shall  be  "referred"  to  such  "designated  justices,"  and  (b)  that 
evident  intention  of  the  law-making  department  is  being  carried  out 
in  practice.  Under  said  relief  Act  the  Supreme  Court  will  pass  upon 
applications  in  but  a  small  percentage  of  appealed  cases. 

Heretofore  the  appellate  jurisdiction  of  the  Supreme  Court  has  been 
ascertainable  from  the  Constitution  itself,  or  from  t;hat  instrument  and 
the  statutes,  when  construed  together;  but  under  said  relief  Act  that 
jurisdiction  is  not  ascertainable  in  that  manner,  and  can  be  discovered 
in  particular  cases  only,  and  not  even  then  except  from  an  inspection 
of  the  results  of  the  action  of  one  or  another  of  said  legislative  in- 
strumentalities or  agencies  (a),  (b)  or  (c),  upon  the  application  for 
writ  of  error,  if  any,  in  that  particular  case,  assuming,  indeed,  that  a 
regular  or  authentic  record  of  such  action  can  be  found. 

According  to  the  terms  of  said  Act  no  appealed  case  is  to  be  admitted 
to  the  Supreme  Court  "to  be  proceeded  with  by  that  court  as  heretofore 
provided  by  law^'  until  an  application  for  writ  of  error  therein  shall 
have  been  granted  by  one  or  another  of  said  agencies;  wherefore,  the 
issue  as  to  whether  the  Supreme  Court  is  or  is  not  really  to  have  and 
exercise  jurisdiction  of  any  particular  case  is  held  in  abeyance  pending 
such  action  upon  the  application.  In  other  words,  whether  the  appeal 
in  that  particular  case  does  or  does  not  actually  go  to  the  Supreme  Court, 
for  its  final  decision  thereon,  depends,  in  the  last  analysis,  and  finally, 
upon  whether  such  writ  be  granted  or  refused. 

For  the  first  time  in  the  history  of  this  State  it  is  now  utterly  im- 
possible for  any  man  to  say,  from  a  study  of  our  Constitution  and  laws, 
and  the  record  in  any  case  from  any  Court  of  Civil  Appeals  not  fall- 
ing within  one  of  said  three  enumerated  classes  of  cases,  and  the  appli- 
cation therein  for  a  writ  of  error,  whether  that  case  is  or  is  not  really 
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within  the  appellate  jurisdiction  of  our  Supreme  Courtr— or,  what  prac- 
tically amounts  to  the  same  thing,  whether  it  will  be  considered,  upon 
its  merits,  and  acted  upon,  by  that  court,  as  a  court,  or  even  by 
two  justices  thereof,  acting  otherwise  than  as  a  court,  or  whether  the 
case  will  be  finally  passed  upon  and  disposed  of  by  such  designated 
justices  of  Courts  of  Civil  Appeals. 

If  the  writ  of  error  be  ultimately  refused,  that  action  finally  dis- 
poses of  the  appeal,  and  ends  all  possible  effort  to  get  the  case  ^i)efore 
the  Supreme  Court  for  revision."  The  practical  effect  of  the  relief  Act 
unquestionably  is  to  transfer  from  the  Legislature  elsewhere  the  power 
and  authority  of  determining  whether  a  particular  case  shall  or  shall 
not  be  ^^eviewed,"  on  its  merits,  by  the  Supreme  Court,  and  that 
amounts  to  a  delegation  of  legislative  power. 

Really,  even  in  the  three  classes  of  cases  enumerated  in  section  5  of 
said  Act,  the  appellate  jurisdiction  of  the  Supreme  Court  is  not  cer- 
tainly fixed  by  statute,  but  rests,  avowedly,  upon  the  estimate  which 
the  court,  at  the  time,  may  place  upon  the  contentions  set  out  in  the 
application,  said  new  condition  precedent  being  applicable  in  those 
cases  also  whereas  our  Constitution  requires  that  such  appellate  juris- 
diction shall  be  determinable  according  to  the  fixed  terms  of  some 
statute,  irrespective  of  whether  the  Supreme  Court  does  or  does  not 
concur  with  the  Court  of  Civil  Appeals  as  to  the  law  of  that  case.  It 
is  not  the  purpose  of  our  Constitution  that  the  right  of  seasonable  and 
orderly  appeal  to  the  Supreme  Court  shall  be  made  to  depend  upon  the 
merits  or  lack  of  merits  of  such  appeal. 

It  is,  of  course,  an  unheard  of  anomaly,  under  our  Constitution,  for 
our  Supreme  Court  to  be  required  by  statute  to  pass  upon  the  merits 
of  a  case  in  passing  upon  an  application  for  a  writ  of  error  with  a  view 
to  determining  therefrom  whether  that  court,  acting  as  a  court,  will 
or  will  not  admit  that  case  to  that  court,  "to  be  proceeded  with  by  that 
court  as  heretofore  provided  by  law'';  nevertheless,  all  that  conglomer- 
ation of  ideas  and  of  procedure  would  not  condemn  the  Act  if  those 
provisions  thereof  were  not  plainly  repugnant  to  unambiguous  provi- 
sions of  our  State  Constitution.  And  it  is  even  more  anomalous  that 
the  issue  as  to  whether  a  particular  case  shall  or  shall  not  be  admitted 
to  the  Supreme  Court  for  revision  shall  depend,  in  one  instance,  upon 
the  action  of  two  justices  of  that  court,  upon  an  application  for  a  writ 
of  error,  and,  in  another  instance,  upon  the  action  of  designated  justices 
of  Courts  of  Civil  Appeals  upon  an  application. 

And  confusion  worse  confounded,  in  determining  the  appellate  juris- 
diction of  the  Supreme  Court,  necessarily,  will  be  produced  by  a  statute 
which  not  only  shifts  from  the  Legislature,  where  the  Constitution 
placed  it,  the  power  of  defining  and  prescribing  that  appellate  juris- 
diction, but  which  places  the  exercise  of  that  power  in  said  three 
agencies,  giving  part  of  it,  mandatorily,  and  all  of  it  permissively,  to 
the  Supreme  Court,  as  a  court,  and  giving  a  large  pwt  of  the  same 
power,   contemporaneously   and  co-ordinately,  to  two  justices   of  the 
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Supreme  Court  and^  contingently,  to  three  designated  justices  of  Courts 
of  Civil  Appeals.  The  plain  language  of  section  3  of  article  5  was 
designed  to  prevent  all  such  uncertainties  and  confusion,  and,  if  prop- 
erly applied,  will  do  so  in  future,  as  in  the  past. 

The  hopeless  confusion  as  to  jurisdiction  which,  unhappily,  said 
relief  Act  has  introduced  into  our  judicial  system,  relates,  not  alone  to 
what  cases  are  and  what  will  not  be  within  the  appellate  jurisdiction 
of  our  Supreme  Court,  but,  also,  to  how,  and  when,  a  particular  case 
may  or  will  be  brought  within  that  jurisdiction.  Upon  the  latter  point, 
as  to  how  and  when  such  jurisdiction  attaches,  arises,  I  apprehend,  one 
of  the  main  differences  in  opinion  as  to  the  constitutionality  of  said 
Act,  as  related  to  the  issue  of  delegation  of  legislative  power  to  define 
said  appellate  jurisdiction.  Upon  the  one  hand,  if  the  jurisdiction  of 
the  Supreme  Court  over  an  appeal  to  it  does  not  attach  until  a  writ 
of  error  is  granted — (the  action  which,  the  relief  Act  declares,  "shall 
admit  the  cause  into  the  Supreme  Court,''  section  4),  then^  inasmuch  as 
the  grant  of  such  writ  is  not  by  the  Legislature,  nor  even  according  to 
any  fixed  rule  prescribed  *^y  law,''  it  is  obvious  that  those  who  grant 
the  writ,  and  not  the  Jjegislature,  actually  determine,  in  practical  effect, 
the  appellate  jurisdiction  of  the  Supreme  Court,  in  disregard  of  the 
provisions  of  the  Constitution  which  authorize  the  Legislature,  and  it 
only,  to  change  that  jurisdiction  from  what  that  instrument  declared 
it  should  embrace  "until  otherwise  provided  by  law."  The  factor  for 
which  the  Constitution  sternly  stipulates,  in  permitting  such  change, 
is  the  exclusively  determining  exercise  of  the  discretion  and  judgment 
of  the  Legislature.  That  factor  is  eliminated,  to  a  controlling  and 
decisive  extent,  by  said  relief  Act,  which  plainly  subordinates  that  dis- 
cretion and  judgment,  as  expressed  in  all  prior  statutes  defining  and 
fixing  that  jurisdiction,  to  the  discretion  and  judgment  of  others. 

It  is  true  that  the  outside  boundaries  of  that  jurisdiction  still  can 
not  be  one  whit  extended  by  those  who  pass  upon  the  "application," 
and  to  that  extent  the  discretion  of  the  Legislature  is  still  of  controll- 
ing force ;  but,  it  is  just  as  true  that  in  cases  lying  within  those  defined 
boundaries  the  ultimate  determination  of  actual  and  active  jurisdiction 
rests,  not  in  the  Legislature,  and  not  in  the  operation  of  any  *law," 
which*  controls  that  issue  with  certainty,  but  in  the  discretion  and  judg- 
ment and  practically  untrammelled  will  of  those  who  refuse  or  grant 
the  writ  of  error  in  the  particular  case. 

In  that  respect  the  relief  Act  marks  a  distinct  and  abrupt  departure 
from  the  construction  which  all  previous  Legislatures  dealing  with  the 
question  have  placed  upon  said  quoted  provisions  of  section  3,  article  5. 

Upon  the  other  hand,  if  the  jurisdiction  of  the  Supreme  Court  over 
sm  appeal  does  attach  prior  to  the  granting  of  the  writ  of  error,  and 
when  and  as  provided  by  former  law,  not  one  of  which  was  expressly 
repealed  by  said  relief  Act,  then  the  attempted  eflfect  of  that  Act, 
plainly  and  unquestionably,  is  to  shift  from  the  Supreme  Court  to 
any  two  justices  thereof,  or  to  designated  justices  of  Courts  of  Civil 
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Appeals,  for  decision,  a  large  proportion  of  all  cases  duly  appealed  from 
all  Courts  of  Civil  Appeals  and  already  within  the  jurisdiction  of  the 
Supreme  Court,  and  therefore  subject,  under  the  Constitution,  to  de- 
cision by  that  court,  as  a  court,  in  the  sole  exercise  of  every  applicable 
element  of  its  exclusive  supreme  judicial  power. 

It  seems  clear  that  the  jurisdiction  of  the  Supreme  Court  had  at- 
tached, in  a  sense,  in  all  of  the  cases  in  which  ^'applications''  were 
pending  in  that  court  when  said  relief  Act  took  effect,  and  that  juris- 
diction had  attached,  in  the  fullest  sense  in  all  of  those  cases  belonging 
to  classes  appealable  to  that  court  under  statutes  then  in  force  in  which 
the  appeal  had  been  seasonably  and  duly  perfected;  yet,  under  said 
relief  Act,  a  great  number  of  them  were  referred  to  and  disposed  of, 
many  being  decided,  finally,  by  said  designated  justices. 

"Jurisdiction  exists  from  the  instant  the  judicial  power  is  invoked 
"by  'the  submssion  or  filing  of  a  paper  of  some  sort,  stating  either  a  good 
or  a  bad  cause  of  action.''     Mod.  Am.  Law. 

If  the  cases  in  which  applications  for  writs  of  error  are  to  be  ^'re- 
ferred"  to  such  designated  justices  for  their  action  thereon  have  not, 
at  date  of  such  reference,  already  come  within  the  appellate  jurisdiction 
t)f  the  Supreme  Court,  then,  how,  pray,  may  such  applications  '^ 
referred  to  them  by  (the)  Supreme  Court  or  any  two  justices  thereof? 
Sec.  3. 

It  would  be  a  manifest  absurdity  for  the  Legislature  to  authorize  the 
making  of  such  an  order  of  reference  by  a  court  or  judge  not  having 
jurisdiction  over  the  case;  from  which  it  must  be  presumed  that,  in 
passing  said  relief  Act,  the  Legislature  assumed  that  at  the  date  of 
any  order  of  reference  the  Supreme  Court,  and  also  any  two  justices 
thereof,  as  such  justices  and  not  as  a  court,  would  have  jurisdiction  over 
the  particular  case  in  which  the  ^^application"  so  referred  had  been  filed. 

Aside  from  the  provisions  of  said  relief  Act  making  the  granting  of 
the  writ  of  error  a  "condition"  precedent  for  the  admission  of  the  cause 
""into  the  Supreme  Court,"  that  Act  carries  clear  recognition  that,  at 
the  date  of  the  .authorized  reference  to  designated  justices,  the  cause 
will  be  upon  the  docket,  and,  if  properly  appealed,  within  the  full 
appellate  jurisdiction  of  the  Supreme  Court.  Xot  only  may  such  cause 
he  referred,  but  in  the  alternative,  it  may  be  acted  upon  by  that  court, 
Hs  a  court,  and  without  any  granting  of  a  writ  of  error.  How  can 
that  be.  if  the  cause  be  not  then  within  its  jurisdiction? 

In  no  case,  so  far  as  I  can  find,  has  our  Supreme  Court  ever  held 
that  its  appellate  jurisdiction  therein  did  not  attach  until  a  writ  of 
error  therein  had  been  granted.  On  the  contrary,  its  uniform  practice, 
under  said  judiciary  amendment,  has  been,  I  think,  to  hold  and  treat 
that  jurisdiction  as  attaching  upon  the  seasonable  filing  in  the  Court 
t)f  Civil  Appeals,  of  a  proper  application  (or  petition)  for  a  writ  of 
«rror.  Acts  1892,  1  S.  S.,  p.  20;  Rev.  Stats.  1895,  art.  492;  Bev.  Stats. 
1911,  arts.  1540-1545;  Acts  1911,  1  S.  S.,  p.  108;  Acts  1913,  p.  107: 
Eiordan  v.  Railway  Co.,  SG  Texas,  233,  24  S.  W.,  393 ;  Sams  v.  Creager, 
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85  Texas,  497,  22  S.  W.,  399;  Tel.  Co.  v.  Smith,  88  Texas,  9,  30  S.  W., 
549 ;  Insurance  Co.  v.  Shrader,  89  Texas,  42,  33  S.  W.,  112 ;  Schleicher 
V.  Runge,  90  Texas,  456,  39  S.  W.,  279;  Mauldin  v.  Southern  Pac.  Co... 
92  Texas,  267,  47  S.  W.,  964;  McLane  v.  Evans,  94  Texas,  78;  Texas 
Co.  V.  Stephens,  100  Texas,  638,  103  S.  W.,  481;  Vinson  v.  Carter, 
106  Texas,  273,  166  S.  W.,  363;  S^chiele  v.  Kimball,  decided  May  16, 
1917,  194  S.  W.,  944;  Henningsmeyer  v.  Bank,  decided  June  20,  1917; 
Stone  V.  Stone  (Civ.  App.),  43  S.*^W.,  567. 

Said  Act  of  1913  provides:  ^If  the  defendant  in  error  shall  file  a 
reply  to  the  application  the  Supreme  Court  may  finally  dispose  of  the 
cause  upon  such  application  in  the  same  manner  and  to  the  same  extent 
as  if  the  application  had  been  granted  and  the  cause  had  been  set  down 
for  hearing,''  etc.  That  demonstrates  that  the  Legislature  understood 
and  intended  that  the  seasonable  filing  of  a  proper  application  for  a 
writ  .of  error  in  any  appealable  case  shall  bring  that  case  within  the 
appellate  jurisdiction  of  that  court,  and,  consequently,  that  such  juris- 
diction attaches  prior  to  the  granting  of  the  writ. 

In  Houston  Oil  Co.  of  Texas  v.  Village  Mills  Co.,  after  the  filing 
of  the  application  for  writ  of  error  in  the  Court  of  Civil  Appeals,  but 
before  said  application  had  been  acted  upon,  my  associates  granted,  on 
December  29,  1916,  in  chambers,  an  injunction  to  maintain  the  status 
quo  of  the  involved  property,  and  afterward  thfi  validity  of  the  injunc- 
tion was  recognized  by  the  Supreme  Court  in  an  order  modifying  it. 
All  that  was  done,  as  I  understand  it,  upon  the  theory  that  the  cause 
was  within  the  jurisdiction  of  the  Supreme  Court  prior  to  the  granting 
of  the  writ  of  error.  For  no  other  purpose  have  justices  of  that  court, 
or  the  court  itself,  authority  to  grant  injunctions.  Const ,  sec.  3,  art.  5 ; 
Churchill  v.  Martin,  65  Texas,  357. 

In  Schiele  v.  Kimball,  supra.  Chief  Justice  Phillips,  for  our  Supreme 
Court,  said: 

"The  question  of  our  jurisdiction  of  this  case  was  considered  in  pass- 
ing upon  the  application  for  writ  of  error.  We  overruled  a  motion  to 
dismiss  at  that  time,  and,  being  of  the  view  that  we  had  jurisdiction, 
granted  the  writ.  Upon  a  full  investigation,  it  is  apparent  that  the 
•case  is  one  of  boundary,  of  which  the  jurisdiction  of  the  Court  of  Civil 
Appeals  is  final.  .  .  .  The  writ  of  error  was  improvidently  granted, 
and  the  cause  is  dismissed  because  the  court  is  without  jurisdiction  of  it." 

Inferentially,  the  decision  clearly  is  to  the  effect  that,  had  the  case 
been  appealable  to  the  Supreme  Court,  its  jurisdiction  therein  would 
have  existed  when  it  came  to  pass  upon  the  application.  The  declaration 
"that  the  court  was  "without  jurisdiction,"  as  I  understand  it,  meant 
simply  that  the  case  was  not  appealable  to  that  court,  under  applicable 
statutes,  and  not  that  the  court  was  without  authority,  from  and  after 
the  filing  of  the  application,  to  pass  upon  that  question.  Even  in  cases 
of  that  character,  and  in  relation  to  all  applications  the  Supreme  Court 
has  authority,  and,  as  to  all  applications  upon  which  it  acts,  exercises 
its  judicial  power,  to  the  extent  of  determining  whether  tlie  case  is 
Vol.     108-33. 
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appealable,  and  whether  the  application  was  filed  seasonably,  and  whether 
it  is  in  proper  form;  and  that  power  is  exercised  even  in  making  an 
order  dismissing  an  appeal,  or  application,  for  want  of  jurisdction  for 
any  reason. 

It  is  true  that  article  1545  authorizes  the  court,  at  the  time  of  granting 
the  writ  of  error,  to  require  a  bond,  if  none  has  been  filed;  but  that 
is  a  mere  matter  of  procedure,  ancf  is  not  determinative  of  the  question 
as  to  when  jurisdiction  attaches. 

In  Mauldin  v.  Southern  Pac.  Co.,  wherein  the  applicant  was  so  required 
to  file  a  bond,  but  failed  to  do  so,  the  application  was  '^dismissed,'' 
because  of  such  failure;  but  the  report  of  the  case  does  not  state  nor 
indicate  that  the  dismissal  was  for  want  of  jurisdiction.  On  the  con- 
trary, the  opinion  by  Gaines,  C.  J.,  states: 

^The  applicant,  in  his  petition  for  a  writ  of  error,  in  order  to  give 
the  court  jurisdiction,  alleged  that  the  decision  of  the  Court  of  Cvil 
Appeals  ^practically  settled  the  case.'  We  were  of  the  opinion  that  the 
ruling  of  the  appellate  court  was  decisive  of  the  case,  and,  therefore, 
exercised  jurisdiction  and  granted  the  writ.'' 

Would  not  refusal  of  the  writ  have  been  as  certainly  an  exercise  of 
jurisdiction  and  of  supreme  judicial  power?    I  think  so. 

It  is  an  indefensible  confusion  of  ideas  and  of  terms  to  say  that  the 
jurisdiction  of  the  Supreme  Court  in  an  appealed  case  does  not  attach 
until  the  writ  of  error  is  granted.  What  about  the  approximately  eighty 
per  cent  of  all  appeals  in  which,  for  year  after  year,  the  writ  of  error 
has  been  refused,  with  the  effect  of  affirming  the  decision  of  the  Courts 
of  Civil  Appeals  therein?  Can  ft  be  that  they  have  been  acted  upon 
by  the  Supreme  Court  without  jurisdiction  therein  ?  Is  it  possible  that 
for  years  some  three-fourths  of  the  time  of  that  court  has  been  expended 
in  considering  and  acting  upon  appeals  in  cases  in  which  its  jurisdiction 
had  not  attached,  in  that  no  writ  of  error  therein  had  been  granted? 

In  so  far  as  practical  results  in  a  particular  case  are  concerned,  refusal 
of  that  writ,  by  the  Supreme  Court,  has  the  same  effect  as  the  granting 
of  the  writ  and  subsequent  affirmance  of  the  decision  of  the  Court  of 
Civil  Appeals.  Burrell  v.  Adams,  104  Texas,  183,  135  S.  W.,  1156; 
Terrell  v.  Middleton,  191  S.  W.,  1138. 

The  granting  of  the  writ  seems,  therefore,  to  be  only  a  matter  of 
mechanics,  to  operate  in  a  case  in  which  the  Supreme  Court  thinks 
error  probably  has  been  committed  and  is  desirous  of  going  more  fully 
into  the  law  of  the  case,  and  perhaps  of  writing  thereon.  Under  both 
plans  of  procedure  the  disposition  by  the  Supreme  Court  of  an  appli- 
cation in  due  form,  seasonably  filed  in  an  appealable  case  involves  the 
certain  and  effectual  exercise  by  the  Supreme  Court,  as  a  court,  of  its 
appellate  jurisdiction  and  of  its  judgment  and  judicial  power  in  deter- 
mining the  issues  presented  in  the  "application,"  and  that,  in  substance^ 
and  nothing  less,  is  what  our  Constitution  means  by  an  appeal  to  that 
court.  Anything  less  amounts  to  a  denial  of  the  right  of  appeal  to  that 
court;  yet  said  relief  Act  operates  as  just  such  denial,  in  all  but  a  few 
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cases  which,  under  other  laws  still  are  appealable  to  that  constitutional 
court  of  last  resort.  Yet  neither  that  Act,  nor  its  companion,  H.  B. 
No.  38,  expressly  repeals  or  changes  the  legal  effect  of  prior  statutes 
relating  to  applications  for  writs  of  error,  the  purpose  being,  apparently, 
to  leave  those  "regulations"  of  appeals  to  the  Supreme  Court  in  full 
force  and  effect.  What,  if  any,  reconciliation  in  apparent  conflicts  be- 
tween said  two  recent  Acts  and  said  pre-existing  statutes  the  Legis- 
lature expected  the  Supreme  Court  to  make,  by  construction,  I  do  not 
know. 

That  said  powers  which  said  relief  Act  purports  to  confer  upon  any 
two  justices  of  the  Supreme  Court  (sec.  5),  and,  contingently,  upon 
"designated  justices''  (sec.  3)  are  "judicial  powers,''  is  demonstrably 
certain.  Both  upon  principle  and  under  the  foregoing  authorities,  judi- 
cial power  is  exercised  in  passing  upon  any  "application"  for  the  writ 
of  error. 

The  full  exercise  of  judicial  power  certainly  may  .involve  both  the 
decision  of  a  case  and  the  enforcement  of  that  decision;  and  a  necessary 
incident  of  the  right  of  a  court  to  exercise  those  powers  in  a  given  case 
is  its  right  to  determine  whether  that  case  is  or  is  not  within  its  juris- 
diction. To  act  in  all  or  any  of  those  respects  is  to  perform  a  judicial 
function. 

It  requires  an  exercise  of  judicial  power  to  decide  whether,  under 
other  statutes,  the  case  is  of  an  appealable  class,  and  whether  the  appli- 
cation was  filed  in  due  time,  and  is  in  proper  form,  or  should  be  "dis- 
missed" for  want  of  jurisdiction,  or  for  want  of  compliance  with  the 
rules.  It  requires  a  very  clear  exercise  of  judicial  power  to  decide, 
upon  examination  and  consideration  of  the  merits  of  the  appeal,  whether 
the  application  should  be  ''granted,"  for  more  thorough  examination  of 
the  appeal,  and  for  oral  argument,  and  for  maturer  consideration,  or 
whether  the  application  (the  appeal),  should  be  dismissed,  without  fur- 
ther ado,  for  lack  of  merit. 

And  ultimate  refusal  of  an  application,  for  lack  of  merit  in  the 

appeal,  thereby  finally  and  forever  disposing  of  the  appeal,  and,  in  legal 

effect,  affirming  the  judgment  of  the  Court  of  Civil  Appeals,  involves  an 

,  exercise  of  unmistakable  and  supreme  judicial  power  in  that  it  is  the 

legal  equivalent  of  affirming  the  case  after  granting  the  writ  of  error. 

It  is  true  that  when  an  application  is  "refused"  or  "dismissed"  by 
the  "designated  justices,"  two  elements  of  supreme  judicial  power  are 
lacking,  in  that  (a)  such  action  "shall  not  be  regarded  as  a  precedent 
or  authority  in  any  other  cause"  (sec.  4),  and  (b)  there  does  not  exist 
in  said  designated  justices  or,  perhaps,  elsewhere,  authority  to  enforce 
such  order.  And,  although  the  relief  Act  does  not  so  declare,  the  same 
elements  really  are  lacking  from  such  orders  when  made  by  any  two 
justices  of  the  Supreme  Court,  as  justices  only.  But,  while  those  ele- 
ments are  lacking  in  the  instances  indicated,  and  while  the  absence  of 
such  elements  in  the  powers  which  said  relief  Act  seeks  to  confer  stamps 
that  Act  as  practically  denying,  to  that  extent,  to  the  Supreme  Court, 
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as  a  court,  and  to  litigants  in  those  cases,  the  exercise  of  those  high 
powers  in  cases  which,  as  we  have  seen,  are  within  its  appellate  juris- 
diction by  virtue  of  other  and  pre-existing  and  still  unrepealed  and 
apparently  continuing  statutes,  the  stated  powers  which  said  relief  Act 
does  undertake  to  confer  upon  justices  of  the  Supreme  Court  and  upon 
said  "designated  justices"  are,  none  the  less,  judicial  powers. 

Under  all  former  laws,  as  above  indicated,  all  that  work  has  been 
restricted  to  the  Supreme  Court,  as  a  court,  concurrence  of  two  mem- 
bers thereof  being  suffici^t,  however,  under  an  express  provision  of  our 
Constitution,  "to  the  decision  of  a  case,"  whether  that  final  decision 
was  made  upon  their  examination  of  the  application  or  after  grant  of 
the  writ  and  submission  of  the  cause;  disposition  of  the  appeal,  in 
either  way,  having  been  uniformly  considered  and  treated  as  an  exercise 
of  the  supreme  judicial  power  of  the  Supreme  Court,  and  as  a  decision 
of  the  case,  upon  the  merits,  as  disclosed  by  such  application,  provided 
it  was  seasonably  filed,  and  was  in  due  form. 

To  that  effect  are  many  decisions  of  that  court,  although  several  of 
them  have  emphasized  the  fact  that,  while  impliedly  afiirming  the  re- 
sult of  the  judgment  of  the  Court  of  Civil  Appeals,  such  refusal  of 
the  writ  of  error  did  not  necessarily  adopt  the  reasoning  upon  which 
that  judgment  was  based,  as  disclosed  by  the  opinion  of  that  inter- 
mediate appellate  court. 

During  the  five  years  next  prior  to  the  taking  effect  of  said  relief 
Act,  and  probably  for  some  time  anterior  to  that  period,  the  Supreme 
Court  devoted  much  the  larger  portion  of  its  work  and  time  to  its 
application  docket  and  to  motions  for  rehearing  on  applications  for 
writs  of  error. 

All  that  was  done,  I' think,  upon  the  theory  that  such  work  is  of  a 
strictly  judicial  character,  and  that  in  acting,  as  a  court,  upon  such 
applications,  the  court  was  exercising  its  constitutional  "judicial  power." 
To  that  theory  I  still  steadfastly  adhere.  If  that  theory  is  erroneous — 
if  the  power  so  exercised  by  the  Supreme  Court  ever  since  the  creation 
of  the  Courts  of  Civil  Appeals,  upon  and  in  relation  to  applications  for 
writs  of  error,  is  not  really  "judicial  power,"  the  Legislatures  which 
have  impobed  those  duties  upon  the  Supreme  Court,  and  the  court  itself, 
which  undertook  to  perform  those  duties,  have,  it  seems,  alike  been 
laboring  under  a  delusion.  However,  it  seems  that  said  misapprehen- 
sion is  to  be  continued  under  the  provisions  of  said  relief  Act,  which 
authorize  the  Supreme  Court,  as  a  court,  to  pass  upon  any  application 
for  writ  of  error  whatever,  and  require  that  it  "shall"  act  upon  any  and 
all  applications  which  may  fall  within  any  of  said  three  enumerated 
classes  of  cases. 

The  analysis  and  discussion  of  judicial  power,  and  the  decisions  bear- 
ing thereon,  all  as  hereinabove  set  out,  were  inserted  herein,  at  great 
length,  with  the  hope  of  demonstrating  the  soundness  of  the  proposition 
that  said  relief  Act  undertakes  to  confer  "judicial  power'^  elsewhere 
than  upon  a  court, — a  proposition  which,  to  me,  seems  to  be  axiomatic. 
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requiring  no  proof — and  as  a  predicate  for  applying  to  said  Act,  as  a 
test  of  its  validity,  the  quoted  provisions  of  our  Constitution,  which, 
with  certain  here  non-applicable  exceptions,  expressly  vest  that  self- 
same power  "in  courts,"  and  impliedly  forbid  its  exercise,  at  even  legis- 
lative behest,  otherwise  than  by  the  particular  court  in  which  that 
special  character  or  grade  of  judicial  power  is  so  "vested.'* 

(2)  The  "designated  justices,'*  even  when  designated  properly,  in 
manner  and  form  prescribed  by  said  relief  Act,  do  not  constitute  a 
"court.'* 

That  they  shall  not  do  so  was,  evidently,  in  contemplation  of  said 
Act  itself,  since  to  hold  that  they  do  comprise  a  court  would  either 
strike  down,  at  the  outset,  every  portion  of  the  Act  applicable  to  them, 
and  probably  the  entire  Act,  or,  in  the  alternative,  create  vacancies  in 
the  Courts  of  Civil  Appeals.  Said  justices  can  not  hold  two  civil 
offices  of  emolument  at  the  same  time,  and  the  Act,  as  a  whole,  clearly 
negatives  the  idea  that  vacation  of  their  former  ofl&ces  was  thereby 
attempted. 

It  is  well  settled  that  if  a  person  duly  assumes  an  oflBce  incompatible 
with  one  which  he  already  holds  his  acceptance  and  qualification  operate^ 
ipso  facto,  as  a  resignation  and  vacation  of  his  former  oflBce.  State  v. 
Brinkerhoff,  66  Texas,  45;  Alsup  v.  Jordan,  69  Texas,  303,  6  S.  W., 
832;  Ex  parte  Call,  2  Cr.  App.,  497. 

It  is  true  that  said  Act  does  not  expressly  provide  an  additional 
salary  for  such  designated  justices,  but  its  caption  declares  the  Act  to 
be  one  providing  for  their  "compensation  .  .  .  while  acting  as 
herein  provided,"  and  section  7  allows  them  "their  actual  and  necessary 
expenses  in  going  to,  remaining  at,  and  returning  from  the  Capitol.'* 
The  provision  allowing  them  such  expenses  in  so  remmning  at  the 
Capitol  is  in  the  nature  of  an  enlargement  of,  or  addition  to,  their 
regular  salaries  as  members  of  Courts  of  Civil  Appeals,  and,  for  that 
reason,  it  can  not  fairly  be  said  that  the  new  position  of  "designated 
justice,"  etc.,  is  wholly  without  "emolument."     Sec.  40,  art.  16,  supra. 

However,  even  a^ide  from  said  presumption  as  to  legislative  intent^ 
the  proposition  that  the  designated  justices  do  not  constitute  a  court 
is  demonstrably  sound,  and  serves  as  a  keystone  in  an  arch  in  support 
of  the  proposition  that  said  relief  Act  is  invalid.  Said  designated  jus- 
tices certainly  do  not  comprise  a  constitutional  court,  none  such  being 
enumerated.  Nor  do  they  constitute  a  legislative  court.  The  Legis- 
lature did  not  call  them  a  court.  They  are,  legally,  nondescript,  the 
Legislature  having  given  them  no  name  or  title;  and,  but  for  the  un- 
authorized action  of  the  Supreme  Court  in  generously  bestowing  upoc 
them  an  appellation  they  would  be  "nameless  here  forever  more."  They 
do  not  compose  even  an  organized  tribunal  or  board.  They  are  not 
elected  to  their  positions  as  "designated  justices,"  etc.,  by  the  people  of 
the  entire  State,  as  are  justices  of  the  Supreme  Court,  nor  by  the 
people  of  a  particular  district,  as  are  justices  of  Courts  of  Civil  Appeals. 
They  are  not  appointed  by  the  Governor.     By  the  terms  of  said  Act 
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they  are  to  be  merely  designated  in  writing  by  the  chief  justice  or  any 
two  justices  of  the  Supreme  Court,  which  writing  is  to  be  recorded  in 
the  minutes  of  that  court  (sec.  2),  although,  in  practice,  down  to  this 
date,  they  had  been  designated,  instead,  by  a  toimsA.ord&r  of  that 
court,  as  a  court.  The  plain  unvarnished  truth  about  the  whole  matter 
is  that,  in  performing  their  statutory  duties  as  such  designated  justices^ 
they  act  merely  as  an  aggregation  of  individuals,  and  not  as  a  court, 
nor  yet  as  justices  of  Courts  of  Civil  Appeals.  They  have  not  the  ordi- 
nary indicia  of  a  court ;  they  have  no  presiding  .officer,  no  clerk,  no  seal, 
no  records  or  minutes.  They  have  no  power  to  issue  writs — ^not  even  to 
perfect  the  record ;  they  take  no  oath  pertaining  to  the  duties  with  which 
they  are  charged  by  said  relief  Act,  and  they  have  no  power  to  enforce 
their  own  orders,  decisions,  judgments  or  acts;  and,  probably,  no  power 
to  enforce  same  exists  anywhere.  There  is  no  prescribed  procedure 
whereby  the  trial  court,  which  tried  the  case,  or  the  Court  of  Civil 
Appeals,  which  heard  the  appeal,  or  even  the  Supreme  Court,  from 
which  the  case  was  transferred  to  them  and  whose  statutory  appellate 
jurisdiction  and  constitutional  supreme  judicial  power  they  exercise, 
are  to  learn,  officially,  of  the  action  of  such  designated  justices  upon 
or  in  relation  to  any  application  for  a  writ  of  error.  Said  "Committee 
of  Judges"  is  not  a  true  branch  of  any  Court  of  Civil  Appeals,  or  of 
the  Supreme  Court;  in  reality  it  is  a  legislative  fungus  growth  preying 
upon  the  latter. 

Our  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial  District, 
through  Neill,  J.,  said: 

"In  every  court  there  must  be  at  least  three  constituent  parts — the 
actor,  reus,  and  judex.  The  actor,  or  plaintiff,  who  complains  of  in- 
jury done;  the  reus,  or  defendant,  who  is  called  upon  to  make  satis- 
faction for  it;  and  the  judex,  or  judicial  power,  which  is  to  examine 
the  truth  of  the  fact,  to  determine  the  law  arising  upon  the  fact,  and, 
if  an  injury  appears  to  have  been  done,  to  ascertain  and  by  its  officers 
to  apply  the  remedy.  Chase's  Blackstone,  626,  627.  The  other  two 
constituent  parts  of  the  court  must  co-exist  with  the  judex,  in  order 
that  it  may  exercise  the  power  to  examine  the  truth  of  the  fact,  deter- 
mine the  law  arising  therefrom,  and  apply  the  remedy;  i.  e.,  pronounce 
judgment.  Then,  when  entered  of  record,  and  not  until  then,  does  the 
enrollment  become  *a  monument  of  so  high  a  nature,  and  importeth  in 
itself  such  absolute  verity,  that,  if  it  be  pleaded  there  is  no  such  record, 
it  shall  not  receive  any  trial  by  witness,  jury,  or  otherwise,  but  only 
be  itself.'  3  Black.,  Comm.,  331/'  Accousi  v.  Furniture  Co.,  83  S.  W., 
1105.     See,  also,  Bissell  v.  Heath,  98  Mich.,  477. 

In  discussing  the  Act  for  the  establishment  of  "the  Texarkana  Civil 
and  Criminal  Court,"  etc.,  our  Supreme  Court,  through  Judge  Brown, 
said : 

"If  the  court  created  by  this  law  is  not  a  District  Court  of  Bowie 
County,  then  the  law  is  void,  because  it  has  no  provision  for  any  judge 
to  preside  therein  except  the  judge  of  the  District  Court,  and  no  pro- 
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vision  for  any  clerk  of  such  court  except  the  clerk  of  the  District  Court 
of  Bowie  County.  Neither  has  it  any  provision  for  electing  or  appoint- 
ing such  officers  in  the  future.  Article  16,  section  40.  of  the  Constitu- 
tion provides :  ^No  person  shall  hold  or  exercise  at  the  same  time  more 
than  one  civil  office  of  emolument  except  that  of  justice  of  the  peace, 
county  commissioner,  notary  public  and  postmaster,  unless  otherwise 
specially  provided  herein.'  If  it  were  admitted  that,  so  far  as  the 
judge  of  the  District  Court  is  concerned,  this  would  not  be  to  him  an 
office  of  emolument,  it  is  nevertheless  such  a  duty  as  the  Legislature 
could  not  compel  him  to  perform,  and  it  would  be  simply  a  matter 
of  choice  on  his  part  whether  he  would  hold  the  court  or  not.  The 
office  would  be  one  of  emolument  to  the  clerk,  and,  therefore,  if  it  is 
not  a  District  Court  it  would  be  an  office  different  from  that  of  clerk 
of  the  District  Court  of  Bowie  County,  and  not  one  of  those  excepted 
by  the  Constitution,  therefore  he  could  not  lawfully  hold  or  perform 
the  duties  of  both  offices  at  the  same  time.  The  Act,  therefore,  if  it 
be  considered,  as  we  think  it  can  not,  as  creating  a  court  different  from 
the  District  Court  of  Bowie  County,  must  be  held  void,  because  it 
does  not  provide  any  of  the  officers  necessary  to  perform  the  duties  of 
such  court."    Whitener  v.  Belknap,  89  Texas,  281,  34  S.  W.,  594. 

In  Henderson  v.  Beaton,  52  Texas,  29,  the  question  was  as  to  the 
validity  of  the  Act  of  July  9,  1879,  9  Gam.  Laws,  62,  creating  "a  com- 
mission of  arbitration  and  award,  to  consist  of  three  persons  learned 
in  the  law,  to  be  appointed  by  the  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate,  if  in  session,  who  shall  hold  their  offices 
for  two  years  from  the  date  of  their  appointment,  and  receive  for  their 
services  the  same  salary  as  judges  of  the  Supreme  Court  .  .  .  to  be 
styled  the  Commissioners  of  Appeals  of  the  State  of  Texas,' "  etc. 
Section  2  thereof  provided: 

"Said  Commission  shall  have  the  power  to  hear  and  pronounce  award 
upon  civil  cases  now  or  hereafter  pending  in  the  Supreme  Court  or  the 
Court  of  Appeals,  wherein  the  parties  or  their  attorneys  may  file  con- 
sent in  writing  to  the  reference  thereof  to  said  Commission.'' 

The  Act  provided  for  a  clerk,  and  a  seal,  and  required  that  a  regular 
docket  and  minutes  of  all  proceedings  by  or  before  said  Commission  be 
kept,  giving  them  the  same  verity  as  are  given  by  law  to  records  and 
proceedings  of  courts  of  record,  and  that  all  cases  be  docketed  in  the 
order  of  dates  of  filing  of  such  written  consent,  and  gave  the  Commis- 
sion the  right  to  issue  writs  of  certiorari  to  perfect  the  record,  and  such 
processes  as  the  Supreme  Court  might  issue  to  make  parties,  and  power 
to  punish  for  contempt.     Section  7  went  so  far  as  to  provide : 

"Said  Commission  shall  report  its  conclusions  or  award  to  the  Supreme 
Court  or  Court  of  Appeals,  as  the  case  may  be,  in  the  cases  so  referred, 
and  may  accompany  the  same  with  a  brief  synopsis  of  the  case  and 
their  opinion  thereon;  and  the  conclusions  or  award  aforesaid  shall  be 
and  become  the  judgment  of  the  said  Supreme  Court  or  the  Court  of 
Appeals  aforesaid;  and  said  courts  shall  make  and  render  such  further 
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order,  judgment,  or  decree  thereon  as  may  be  necessary  or  proper  to 
make  said  award  effective." 

The  majority  of  the  Supreme  Court  upheld  the  validity  of  the  statute 
upon  the  ground  that  it  was  merely  a  statute  of  arbitration  and  award, 
and  deprived  no  citizen,  against  his  will,  of  the  right  to  go  with  his 
appeal  to  courts  of  last  resort  created  by  the  Constitution ;  but  expressly 
declared  that  said  Commission  was  not  a  court. 

Judge  Gould,  in  the  majority  opinion,  said: 

"In  our  opinion,  the  Commission  is  not  a  court,  because  it  acts  only 
by  consent  of  both  parties,  and  even  then  is  without  jurisdiction  to 
render  or  power  to  enforce  a  judgment.  It  has  no  jurisdiction,  for 
consent  can  not  give  jurisdiction.  It  is  but  a  convenient  and  suitable 
board  of  referees  or  arbitrators,  provided  to  facilitate  the  adjustment 
of  litigated  cases  pending  in  the  courts  of  last  resort,  available  only 
where  both  parties  agree  that  the  case  be  so  referred.  It  is  not  a  tri- 
bunal before  which  any  litigant  can  be  forced  to  come  with  his  appeal- 
The  constitutional  Supreme  Court  and  Court  of  Appeals  are  still  open 
to  every  party. 

"Undoubtedly  the  Constitution,  in  establishing  these  courts  of  last 
resort,  intended  to  place  it  beyond  the  power  of  the  Legislature  to  force 
the  citizen  to  go  with  his  appeal  before  some  other  tribunal.     .     .     . 

"As  in  other  cases  of  arbitration,  the  Commission  acts  only  after 
consent  of  both  parties.  If,  in  consequence  of  the  stage  of  the  litigation 
and  limitations  under  which  it  is  placed,  the  award  of  the  Commission 
assimilates  to  the  opinion  of  an  appellate  court,  it  is  still  in  substance 
but  an  award-  In  our  opinion,  the  Commission  is  not  a  court,  but  is 
a  board  of  referees  or  arbitrators,  for  cases  in  the  Supreme  and  appellate 
courts." 

Judge  Bonner  said: 

"I  concur  in  the  decision  that  the  statute  under  consideration  is  con- 
stitutional, at  least  to  the  extent  of  the  principal  object  intended  by 
the  Legislature — the  creation  of  a  Commission  of  arbitration  and  award. 
The  question  whether,  under  our  Constitution,  a  new  court  could  be 
created  having  co-ordinate  powers  with  the  Supreme  Court,  does  not 
arise  in  this  case,  and  no  opinion  is  intended  to  be  indicated  on  this 
question.  ...  In  our  opinion,  the  Commission  provided  by  the 
statute,  though  having  many  of  the  attributes,  is  not  technically  a  court, 
as  it  lacks  at  least  two  essential  ingredients — a  certain  fixed  jurisdiction, 
none  being  given  except  by  the  express  consent  of  both  parties,  and  the 
power  to  enter  up  or  enforce  its  awards  as  judgments.  It  is  more 
properly,  what  it  purports  to  be,  a  commission  of  arbitration  and  award.'' 

From  the  foregcing  it  will  be  found  that  many  of  the  ordinary  indicia 
and  attributes  of  a  court  which  were  given  by  statute  to  said  Commis- 
sion of  Appeals  have  been  withheld  from  such  "designated  justices," 
and.  especially,  the  latter,  like  the  former,  are  "without  .  .  .  power 
to  enforce  a  judgment";  wherefore,  under  the  tests  heretofore  prescribed 
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by  our  Supreme  Court,  such  "designated  justices"  do  not  constitute 
a  court. 

In  his  dissenting  opinion  in  the  last  cited  case,  Chief  Justice  Moore 
held  that  our  Commission  of  Appeals  was  in  fact  a  court,  and  in  another 
case  it  was  held:  "Whenever  the  Legislature  confers  upon  any  board 
or  officers  powers  which  are  unquestionably  judicial  in  their  nature, 
and  when  they  also  invest  such  board  or  officer  with  all  the  indicia  and 
paraphernalia  of  a  court,  'they  undoubtedly  create  a  court,  although 
they  may  not  in  terms  say  so."  Young  v.  Lederick,  14  Kan.,  95.  But 
it  will  be  observed  that  said  relief  Act  does  not  invest  the  designated 
justices  with  "all  the  indicia  and  paraphernalia"  of  a  court,  nor  can 
they,  collectively,  meet  even  the  tests  of  a  court  prescribed  by  Judge 
Moore. 

Even  constitutional  courts  can  exercise  no  judicial  power  except  such 
as  is  conferred  upon  them  by  the  Constitution,  or  by  statute  in  pur- 
suance of  some  provision  of  the  Constitution.  The  Constitution  does 
not  expressly  create  nor  authorize  the  creation  of  a  committee  of  "desig- 
nated justices  of  Courts  of  Civil  x^ppeals,"  and  does  not  confer,  and 
does  not,  in  terms  or  by  implication,  authorize  the  Legislature  to  confer, 
upon  them,  in  that  capacity,  or  even  in  their  capacities  as  justices  of 
Courts  of  Civil  Appeals,  any  judicial  power  whatever.  It  follows  that 
such  "Committee  of  Judges,"  although  composed  of  both  eminent  and 
able  jurists,  is,  legally,  a  mere  excrescence  upon  our  judicial  system, 
and,  therefore,  is  not  vested  with  and  can  not  validly  exercise  any 
judicial  power  whatever,  and,  consequently,  can  not  validly  do  all  or  any 
of  the  judicial  work  assigned  to  it. 

^  Now,  if  such  designated  justices  together  do  not  constitute  a  court, 
then,  at  least  in  so  far  as  it  relates  to  them,  said  statute  plainly  and 
certainly  is  unconstitutional  in  that  it  attempts  to  confer  "judicial 
power"  elsewhere  than  upon  a  "court."  But,  if  they  do  constitute  a 
court,  then,  undeniably,  the  legal  consequences  of  said  relief  Act,  assum- 
ing its  validity,  are  to  compel  justices  of  Courts  of  Civil  Appeals  to 
accept  and  enter  upon  the  discharge  of  inconsistent  duties  of  other  and 
entirely  diflFerent  offices  from  those  to  which  they  were  elected,  thereby 
vacating  their  former  constitutional  offices.  If  that  is  what  the  relief 
Act  means  and  does,  it  is  unconstitutional  because  the  Legislature  has 
no  such  power.  So,  upon  either  horn  of  the  dilemma,  said  relief  Act 
certainly  is,  to  that  extent — as  to  such  designated  justices — invalid. 
Without  those  features  the  Act  would  hardly  have  been  adopted;  hence, 
the  entire  Act  should  fall.     Spence  v.  Fenchler,  180  S.  W.,  597. 

What  pertinent  lesson  is  taught  by  the  experiences  of  the  past,  in 
this  and  other  States,  relative  to-  various  legislative  plans  and  agencies 
for  relieving  congested  dockets  of  appellate  courts? 

Pre-eminently,  this:  A  statute  is  invalid  if  it  purports  to  confer 
upon  such  agency,  or  elsewhere  than  upon  the  court  of  last  resort,  au- 
thority and  power  finally  to  decide  or  dispose  of  cases  within  its  appel- 
late jurisdiction.     However,  as  above  indicated  in  several  States,  and. 
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notably  in  Texas  (heretofore),  it  has  been  held  that  the  Legislature  has 
authority  to  provide  for  commissioners  merely  to  assist  the  Supreme 
Court  in  the  performance  of  its  constitutional  duties,  the  final  and 
actual  exercise  of  judicial  power  being  left,  not  in  such  commissioners, 
but  in  the  court  There  lies  the  distinction  which,  almost  without  ex- 
ception, the  courts  of  the  States  wherein  the  question  has  arisen  have 
considered  of  determinative  importance — a  vital  distinction  which  our 
relief  Act  ignores,  and  which  my  associates  seem  to  disregard  as  in- 
consequential. 

Illustrating  the  general  application  of  the  principle  just  stated,  which 
is  in  line  with  the  above  mentioned  decisions  of  the  Supreme  Court  of 
Texas  in  Henderson  v.  Beaton,  52  Texas,  29,  and  Stone  v.  Brown,  54 
Texas,  330,  upholding  the  validity  of  our  former  Commission  of  Appeals 
statutes,  are  the  following  decisions  of  other  States:  In  re  Supreme 
Court  Commissioners,  37  Neb.,  655,  56  N.  W.,  298;  State  v.  Noble, 
118  Ind.,  350,  supra;  People  ex  rel.  Morgan  v.  Hayne,  83  Cal.,  Ill, 
23  Pac.,  1,  17  Am.  St.;  211,  7  L.  R.  A.,  348;  Bullock  v.  McGerr 
(Colo.),  23  Pac,  980;  Railroad  Co.  v.  Abilene,  21  Pac,  1112;  Harris 
V.  Vanderveer,  21  N.  J.  Eq.,  424;  lenders  v.  R.  Co.,  53  N.  Y.,  450; 
HutkofiE  V.  Demore?t,  103  N.  Y.,  377 ;  Re  Senate  Bill  No.  76,  9  Colo., 
623;  Gough  v.  Dorsey,  27  Wis.,  131;  AUor  v.  Auditors,  43  Mich.,  97; 
Smith  V.  Odell,  1  Pinn.  (Wis.),  449;  Hildreth's  Heirs  v.  Mclntyre's 
Devisees,  1  J.  J.  Marshall's  R.  (Ky.),  206;  State  v.  Leonard,  86  Tenn., 
485,  7  S.  W.,  453. 

In  said  Nebraska  case  the  statute  authorized  the  Supreme  Court  to 
appoint  three  attorneys  to  act  as  commissioners  of  that  court,  and  made 
it  their  duty,  "under  such  rules  and  regulations  as  the  Supreme  Court 
may  adopt,  to  aid  and  assist  the  court  in  the"  performance  of  its  duty 
in  the  disposition  of  the  numerous  cases  now  pending  in  said  court, 
or  that  shall  be  brought  into  said  court  during  the  term  of  ofl&ce  of 
such  commissioners."  They  were  appointed,  and,  after  taking  the  re- 
quired constitutional  oath  of  office,  prepared  certain  opinions  in  such 
cases.  The  syllabus  of  each  case  was  examined  and  approved  by  the 
court,  and  the  opinion  filed,  under  a  general  rule  of  the  court  that  when 
80  filed  it  should  stand  as  the  judgment  of  that  court.  The  validity  of 
various  judgments  of  that  character  was  questioned,  and,  the  questions 
being  considered  and  treated  collectively,  the  Supreme  Court  said: 

"The  commissioners  themselves  file  no  opinions.  They  are  all  sub- 
mitted to  the  court  and  the  syllabus  of  each  case  is  examined.  If  ap- 
proved, it  is  filed  by  the  court.  If  not  approved,  it  is  then  returned 
to  the  commissioners  to  have  the  same  made  to  conform  to  the  sug- 
gestions of  the  court,  or  the  court  itself  makes  the  necessary  changes. 
The  court,  however,  desires  to  have  the  Commission  act  independently 
in  the  first  instance  in  rendering  decisions,  and  to  examine  the  records 
and  investigate  the  authorities  and  endeavor  to  reach  a  correct  con- 
clusion in  each  ease.  Motions  for  a  rehearing  are  filed  in  the  same 
manner    as    in    cases    prepared    by    the    court.     These    motions    are 
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carefully  considered  by  the  court,  and  if  sufficient  cause  is  shown 
for  a  rehearing  it  will  be  granted.  The  court,  however,  files  the 
opinions,  and  when  filed  they  stand  as  the  judgment  of  the  court  until 
vacated  or  modified.'* 

Accordingly  the  statute  was  upheld.  But  the  points  of  material  dis- 
similarity between  that  statute  and  our  relief  Act  are  obvious.  To  the 
same  effect,  substantially,  as  the  Nebraska  statute,  was  the  Colorado 
statute  of  1889,  23  Pacj!  980,  138  TJ.  S.,  56. 

In  State  v.  Noble  (Ind.),  a  statute  which  provided  for  commissioners 
of  the  Supreme  Court,  and  made  it  their  duty  "to  aid  and  assist  that 
court  in  the  performance  of  its  duties,'*  and  which  even  went  to  the 
length  of  expressly  declaring  that  "in  no  event  shall  such  duties  and 
work  be  in  any  way  binding  upon  the  Supreme  Court,''  was  held  invalid. 
The  decision  rests,  partially,  upon  the  proposition  that  the  commissioners 
were  not  to  be  selected  by  the  court,  the  statute  providing  for  their 
appointment  by  the  General  Assembly,  vacancies  to  be  filled  by  the 
Governor.  However,  the  authority  of  the  Legislature  to  confer  the 
stated  powers  upon  the  commissioners  was  vigorously  denied. 

The  court  said: 

"Of  the  element  of  sovereignty  which  is  exclusively  and  intrinsically 
judicial  the  people  gave  the  courts  all  they  had  to  give.  .  .  .  The 
proposition  that  the  judiciary  is  an  independent  department  of  the  gov- 
ernment, and  that  the  whole  judicial  power  of  the  State  is  exclusively 
vested  in  the  courts,  ...  is  one  that  neither  lawyer  nor  publicist 
will  challenge.     .     .     ." 

Denying  that  the  commissioners  were  mere  assistants  of  the  court,  said 
opinion  declared: 

^The  Supreme  Court  must  decide  for  itself  all  questions  of  law  and 
of  fact.  The  facts  must  be  gathered  from  the  record  by  the  court 
itself,  and  can  not  be  obtained  from  any  other  source  or  by  any  other 
persons  than  fhe  judges.  It  is  a  court  of  errors,  an  appellate  tribunal, 
charged  with  the  duty  of  deciding  cases  upon  the  record,  and  this  duty 
can  not  .be  performed  by  deputies.  Independently  of  any  constitutional 
provision  this  would  be  so,  because  judicial  powers  can  not  be  delegated. 

"This  principle  has  been  established  for  ages.  (Citing  authorities.) 
.  .  .  We  know  judicially  that  our  Constitution  was  so  amended  as  to 
invest  the  Legislature  with  power  to  create  courts  superior  to  circuit 
courts,  and  that  this  was  done  for  the  purpose  of  enabling  litigants  to 
have  appeals  disposed  of  by  a  constitutional  tribunal.  It  can  not  be 
unknown  to  anyone  that  all  the  departments  of  the  government  believed 
that  the  only  method  of  administering  the  laws  was  by  courts  created 
under  the  provisions  of  the  Constitution;  and  this  belief  the  people 
confirmed  by  their  votes  in  favor  of  the  constitutional  amendmeiit.  This 
supplies  strong  reasons  for  holding,  as  we  do,  that  nobody  not  provided 
for  by  the  Constitution  can  exercise  any  part  of  the  judicial  power  of 
the  State.  .  .  .  The  attempt,  to  vary  somewhat  our  statement,  al- 
though veiled  and  somewhat  obscured,  is  to  create  a  body  with  judicial 
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power  and  to  invest  officers  with  judicial  rights  and  functions.  The 
tribunal  and  the  officers  are  unknown  to  the  Constitution.     .     .     . 

"Our  Constitution  vests  the  highest  appellate  jurisdiction  of  the  State 
in  a  Supreme  Court,  and  provides  that  the  number  of  judges  shall  not 
be  more  than  five.  There  can,  therefore,  be  no  other  Supreme  Court 
than  the  one  established  bv  the  Constitution,  and  it  must  be  composed 
of  five  judges  and  no  more.  There  is,  consequently,  no  such  officer 
under  the  Constitution  as  a  Supreme  Court  commissioner;  and  there 
can  be  no  division  of  the  duties  of  the  Supreme  Court,  and  a  distribu- 
tion to  any  person  other  than  the  judges  of  that  court  chosen  as  the 
Constitution  provides.     .     .     . 

"Constitutional  tribunals  can  not  be  changed  by  legislation,  and  the 
Supreme  Court  is  a  constitutional  court.  ...  No  pari  of  the  judi- 
cial duties  of  that  court  can  be  assigned  to  any  other  person  than  one 
of  the  duly  chosen  judges.  The  Legislature  has  no  power  to  change  it5 
organization,  nor  can  that  body,  under  the  guise  of  creating  commis- 
sioners, divide  the  duties  of  the  judges,  nor  authorize  it  to  be  done. 

"Under  our  Constitution,  as  amended,  the  Legislature  may  establish 
courts,  but  it  can  not  destroy  the  constitutional  courts — the  circuit 
courts  and  the  Supreme  Court — nor  can  it  change  their  organization 
nor  redistribute  their  powers,  for  these  courts  owe  their  organization 
to  the  Constitution,  and  as  the  Constitution  has  ordained  that  they  shall 
be  organized,  so  they  shall  be.  Judicial  power  distributed  by  the  Con- 
stitution is  beyond  legislative  control." 

Inasmuch  as  that  Indiana  statute  plainly  attempted  to  restrict  the 
duty  of  the  commissioners  to  assisting  the  Supreme  Court  in  its  work, 
and  expressly  declared  that  their  duties  and  work  should  not  be  ^T)ind- 
ing^'  upon  that  court,  that  decision  goes  far  beyond  the  principle  herein 
asserted  by  me  and  heretofore  affirmed  by  the  Supreme  Court  of  Texas 
in  it§  said  former  decisions.  The  reasoning  of  the  Indiana  court,  if 
sound,  is  fatal  to  the  validity  of  our  relief  Act;  but  the  converse  of  that 
proposition  is  not  true. 

In  the  other  cited  Colorado  case,  the  Supreme  Court  said : 

"The  judicial  power,  both  appellate  and  original,  lodged  by  the 
Constitution  in  the  Supreme  Court,  can  not  be  transferred  to  another 
court  created  by  the  Ijegislature  in  any  manner  so  as  to  make  its  de- 
cisions and  opinions  final.  This  jurisdiction  is  lodged  in  ^a  Supreme 
Court.'  Two  such  courts  with  like  jurisdiction  and  powers  is  not  con- 
templated by  the  Constitution.*' 

The  noted  case  of  People  v.  Hayne,  supra,  was  under  a  California 
statute,  which  provided  for  the  appointment  by  the  Supreme  Court,  of 
"five  persons,  of  legal  learning  and  personal  worth,  as  commissioners 
of  said  court/'  and  made  it  their  duty,  under  such  rules  and  regulations 
as  the  Supreme  Court  might  adopt  "to  assist  in  the  performance  of  its 
autie«,  and  in  the  disposition  of  the  numerous  causes  now  pending  in 
said  court  undetermined."  Its  constitutionality  was  attacked  upon  the 
ground  that  pursuant  to  its  provisions  ^uch  commissioners  were  usurp- 
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ing  the  office  of  judges  of  the  Supreme  Court,  and  exercising  judicial 
powers  of  the  State  vested  solely  in  the  Supreme  Court  by  the  Con- 
stitution and  laws  of  the  State.  Upon  consideration  of  the  case,  which 
was  declared  of  "commanding  public  importance,"  the  Supreme  Court 
overruled  that  contention,  saying: 

"Not  only  is  there  an  entire  failure  to  confer  judicial  power  upon 
these  commissioners,  but  there  is  also  an  entire  absence  of  an  attempt 
to  interfere  with  the  exercise  of  the  powers  conferred  by  the  Constitu- 
tion upon  and  belonging  to  the  judicial  department  of  the  government. 
.  .  .  They  are  given  no  power  except  to  'assist  the  court'  under  such 
rules  and  regulations  as  it  may  adopt  in  the  performance  of  its 
duties.     .     .     . 

'TViany  of  these  reports  and  opinions  are  never  approved  and  never 
see  the  light.  Others  of  them  are  used  in  part,  and  only  in  part.  In 
every  case,  when  the  judgment  is  rendered,  it  is  the  judgment  of  the 
court,  and  not  that  of  the  commissioners.  Nothing  originates  before 
these  commissioners,  and  nothing  terminates  with  their  labors  or  opinion. 
The  conclusions  to  which  they  arrive  are  but  opinions  submitted  for 
our  adoption,  if  we.  think  they  are  founded  in  reason  and  law.  Hence 
their  reports  anS  opinions  are  neither  decisions  nor  infallible  guides, 
but  they  are  serviceable  instnimentalities  to  aid  us  in  performing  our 
functions.  The  commissioners  exercise  no  power  propria  vigore.  The 
court  acquires  the  jurisdiction,  and  renders  the  judgment  upon  the  con- 
troversy. Therefore  the  whole  exercise  of  the  judicial  power  is  by  the 
court,  the  commissioners  acting  only  in  an  intermediate  capacity,  as 
auxiliary  to  the  court  in  the  ascertainment  of  certain  facts  and  law 
necessar}^  to  its  enlightenment  in  giving  the  proper  decision  and  judg- 
ment." 

Thus  it  appears,  conclusively,  that,  in  principle,  the  California  statute 
was  like  that  under  which  our  own  Commission  of  Appeals  was  operat- 
ing when  it  passed  out  of  existence  through  adoption  of  said  judiciary 
article,  and,  consequently,  was  essentiallv  different  from  our  relief  Act 
of  1917. 

Of  all  reported  decisions  bearing  upon  the  subject,  so  far  as  I  have 
been  able  to  find,  the  one  which  tends,  most  strongly,  to  uphold  the 
validity  of  our  said  relief  Act,  is  Sharpe  v.  Robertson,  46  Va.  (5  Grat.), 
518-644,  and  even  the  statute  under  which  it  arose  differed  from  ours 
in  several  very  important  particulars,  and  their  Constitution  was  different. 

To  relieve  the  crowded  dockets  of  the  Supreme  Court  of  Appeals  of 
Virginia  the  General  Assembly,  by  Act  of  1848,  established  a  "special 
Court  of  Appeals"  consisting  of  five  judges  of  circuit  superior  courts, 
in  the  order  of  precedence  and  seniority.  The  Act  also  provided  that 
the  new  court  might  adjourn  from  time  to  time  and  "sit  as  often  and 
as  long  as  the  judges  thereof  may  consider  they  may  properly  sit,  with- 
out interfering  with  their  duties"  as  members  of  other  courts;  that, 
annually,  in  December,  there  should  be  transferred  to  its  docket,  the 
seventy  cases  of  longest  standing  on  the  docket  of  the  old  Supreme  Court 
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of  Appeals,  ''provided,  however,  that  no  cause  shall  be  placed  upon 
said  docket,  where  any  party,  by  himself  or  his  counsel^  shall  object 
thereto,"  and  that  "such  special  court  shall  proceed  to  hear  and  deter- 
mine all  causes  on  the  docket  so  made  out."  It  was  also  declared  that, 
nevertheless,  the  old  court  might  decide  any  such  case,  and  that  if,  for 
any  reason,  the  new  court  might  be  unable  to  decide  such  transferred 
cause,  it  should  strike  it  from  the  docket,  and  that  such  case  might  be 
decided  by  the  old  court. 

Said  Act  expressly  declared  the  right  of  "any  three  or  more"  of  the 
members  of  such  new  court  to  hold  its  sessions,  and  to  decide  case? 
therein.  The  clerk  of  the  old  court  was  required  "in  person  or  by 
deputy"  to  attend  upon  the  new  court,  and  to  "enter  the  -proceedings 
of  such  special  court,  which  shall  be  signed  by  the  presiding  judge 
thereof,"  and  provided  that  "the  decisions  of  such  special  court  shall 
be  certified  and  carried  into  execution  in  like  manner  as  if  made  by  the 
Court  of  Appeals."  Radical  differences  between  that  statute  and  ours 
are  patent,  but  I  call  special  attention  to  several  of  them,  thus: 

(a)  There  transfer  of  cases  was  to  a  "court,"  with  a  "presiding 
judge  thereof,"  and  a  "clerk,"  with  minute^. 

(b)  There  new  duties  were  not  to  interfere  with  performance  of 
duties  of  the  judges  as  members  of  other  courts. 

(c)  There  it  was  specially  provided  that  a  majority  of  the  new  court 
should  constitute  a  quorum  and  might  decide  cases. 

(d)  There  full  provision  was  made  for  enforcing  decisions  of  the 
new  court. 

(e)  There  provision  was  made  whereby  the  old  court  might  decide 
cases  notwithstanding  their  previous  transfer  to,  and  then  pendency 
upon,  the  docket  of  the  new  court. 

(f)  There  provision  was  made  whereby  cases  might  be  sent  back  to 
the  old  court. 

(g)  There  no  case  could  be  transferred  to  the  new  court  over  the 
objection  of  any  litigant  or  Ids  attorney,  a  provision  which  reminds  us 
of  the  "arbitration"  feature  of  our  said  original  Commission  of  Appeals 
Act.     52  Texas,  29. 

Moreover,  the  Virginia  Act  did  not  define  any  new  condition  prece- 
dent to  the  exercise  of  appellate  jurisdiction,  although,  like  our  relief 
Act,  it  seems  to  have  conflicted  with  previous  statutes  fixing  such  juris- 
diction unconditionally. 

Furthermore,  the  Virginia  Constitution  essentially  differed  from  ours, 
in  that  •  it  vested  the  general  "judicial  power,"  not  only  in  certain 
courts,  but  in  "the  judges  thereof,"  as  well,  and  declared  that  the 
jurisdiction  of  said  tribunals  and  that  of  said  "judges"  should  be 
regulated  by  law — features  which  were  strongly  emphasized  in  the 
opinion  of  the  court  upholding  said  Act.  The  Constitution  of  Texas,  as 
I  have  shown,  confers  no  general  judicial  power  elsewhere  than  upon 
some  court.  In  no  single  instance  does  it  confer  upon  any  justice  or 
judge  any  except  specific  powers,  not  including  disposition,  finally,  or 
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to  any  extent  whatever,  of  any  appealed  case;  nor  does  it,  either  ex> 
pressly  or  *by  implication,  authorize  the  Legislature  to  do  so. 

On  the  contrary,  it  denies,  by  implication,  the  authority  of  the  Legis- 
lature to  do  so,  and  to  that  effect,  unquestionably,  are  many  of  the  above 
cited  decisions  of  our  Supreme  Court  .in  bygone  days. 

Indeed,  a  careful  comparison  of  the  Virginia  statute  with  our  relief 
Act  will  show  that  the  principal  common  feature  is  that  both  prac- 
tically place  elsewhere  than  in  the  court  of  last  resort  final  action  upon 
and  decision  of  cases  lying  within  its  continuing  jurisdiction — cases 
which  are  left  determinable  by  that,  court  down  to  the  original  transfei 
thereof,  and,  in  Virginia,  though  not  in  Texas,  determinable  by  that 
court  at  any  time.  And  that  feature  of  the  Virginia  statute  rests 
largely  upon  the  peculiar  language  of  the  Constitution  of  that  State. 

The  decision  in  the  cited  case,  as  shown  in  the  opinion  of  the  court, 
by  Baldwin,  J.,  rests,  also,  to  an  extent,  upon  the  propositions  that 
"legislative  control  over  the  jurisdictions  of  the  several  courts  continues 
to  exist,  in  relation  to  the  litigation  which  they  embrace,  until  the 
judicial  power  over  it  is  exhausted ;  .  .  .  when  there  has  been  a  final 
and  irreversible  adjudication  of  it  by  a  court  of  competent  jurisdiction,''" 
and  that,  at  any  prior  time,  the  Legislature,  in  the  exercise  of  its  author- 
ity to  define  and  regulate  the  jurisdiction  of  the  various  courts,  may,  by 
a  general  law,  require  the  transfer  of  a  certain  proportion  of  cases  lying 
within  the  jurisdiction  of  the  Supreme  Court  to  some  other  court  for 
determination,  leaving,  however,  such  Supreme  Court  free  to  decide 
those  identical  cases. 

Without  affecting  the  issues  here  under  consideration,  and  for  the 
sake  of  the  argument,  it  might  be  conceded  that  at  any  time  prior  to 
decision  of  a  case  by  the  Supreme  Court  the  Legislature  has  authority 
to  change  its  appellate  jurisdiction,  excluding  therefrom  cases  of  that 
class,  and  making  judgments  of  Courts  of  Civil  Appeals  therein  final, 
and  even  terminating  the  right  of  appeal  in  such  cases  then  properly 
pending  in  the  Supreme  Court ;  but  that  is  not  what  either  the  Virginia 
statute  or  the  Texas  relief  Act  attempted.  From  what  has  been  said 
and  quoted  above,  it  must,  I  think,  be  evident  that,  at  least  under  the 
Constitution  of  Texas,  our  Legislature  is  powerless  to  require,  or  to 
authorize,  as  attempted  by  said  relief  Act,  any  transfer  whatever  of 
cases  from  the  docket  of  our  Supreme  Court  elsewhere,  to  any  other 
court  or  tribunal,  to  ?ay  nothing  of  such  transfer  to  an  aggregation  of 
individuals,  for  final  decision,  so  long  as  the  classes  of  cases  to  which 
such  transferred  cases  belong  remain  within  the  appellate  jurisdiction 
of  the  Supreme  Court,  under  and  according  to  the  terms  and  pro- 
visions of  other  pre-existing  unrepealed  and  continuing  statutes. 

In  said  Virginia  case  there  was  a  strong  dissent,  by  Daniel,  J.,  who 
expressed  the  opinion  that  the  Act  was  invalid,  the  purpose  of  the  Con- 
stitution being,  Jie  said,  "to  vest  the  supreme  appellate  jf^ower  in  one 
court — a  court  as  permanent  as  the  Constitution  itself,"  citing  Kamper 
V.  Hawkins,  1  Va.  Cas.,  20,  wherein  it  was  held  that  a  judge  of  the 
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general  court  could  not  constitutionally  exercise  the  functions  of  a  judge 
in  chancery,  each  class  of  judges  having  been  "designed  to  be  restricted, 
in  the  performance  of  duty,  to  the  courts  to  which  they  were  severally 
elected  and  commissioned."    His  dissenting  opinion  declared: 

"The  designation  in  the  Constitution,  of  the  tribunals  in  which  the 
judicial  power  of  the  State  is  to  be  vested,  would  seem  to  be  without 
any  wise  aim  or  purpose,  if  the  Legislature  may,  in  its  discretion, 
assign  to  each  the  same  or  like  judicial  duties.  If  the  judges  of  the 
superior  courts  may  in  virtue  of  their  office  be  required  to  discharge 
the  duties  of  judges  of  the  Supreme  Court,  the  provisions  for  the  sep- 
arate establishment  of  the  courts,  and  the  separate  election  of  the  judges, 
are  but  useless  and  idle  restraints,  on  the  power  of  the  Legislature/^ 

Therein  he  said,  also: 

"The  quantum  of  business,  the  amount  of  judicial  duty  to  be  per- 
formed by  the  court,  may  be  made  to  vany,  from  time  to  time,  with  the 
regulations  and  restrictions  which  the  Legislature  adopts,  with  respect 
to  the  right  of  appeal ;  bv,t  th^  nature  of  the  duty,  the  quality  and  char- 
acter of  the  power  to  be  performed  and  exercised,  is  fixed  and  ascer- 
tained, and  must  ever  remain  the  same/' 

His  conclusion  was  that  because  the  Act  undertook  to  confer  those 
exclusive  supreme  judicial  powers  elsewhere — upon  a  legislative  court — 
it  was  invalid.  The  report  of  that  case,  which  embraces  one  hundred 
twenty-six  pages,  includes,  also,  the  illuminating  opinion  of  Judge  Rob- 
ertson, of  the  Richmond  Superior  Court  of  Chancery,  in  the  form  of 
his  return  to  a  rule  by  the  Supreme  Court  of  Appeals  for  mandamus  to 
compel  him  to  recognize  the  validity  of  a  decree  by  such  new  court  in 
a  cause  appealed  from  and  remanded  to  his  court.  It  contains,  also,  a 
forcible  statement  of  the  views  of  Judge  Scott,  who  declined  to  take 
his  seat  as  a  member  of  said  new  court,  because,  in  his  opinion,  said 
Act  was  "at  variance  with  the  Constitution  of  Virginia,"  in  that  it 
provided,  in  effect,  for  an  additional  Supreme  Court  of  Appeals.  There 
may  be  found,  also,  the  views  of  the  revisers  of  the  code,  who  prepared 
said  Act.  The  nub  of  their  argument,  also,  relates  to  the  above  men- 
tioned, and  another  somewhat  similar,  peculiar  feature  of  their  Con- 
stitution. 

The  case,  as  a  whole,  strongly  supports  my  conclusion  that  our  relief 
Act  is  invalid. 

Coming  back  home,  to  our  own  Constitution  and  decisions,  which, 
after  all,  must  determine  the  involved  issues,  and  recalling  the  double 
lesson  derived  from  our  Commission  of  Appeals  statute,  as  originally 
enacted  and  as  amended,  we  are  reminded: 

First.  That  in  the  case  which  arose  under  it  while  it  embodied  the 
"arbitration"  feature,  the  Supreme  Court,  through  Gould,  J.,  said: 

"The  constitutional  Supreme  Court  and  Court  of  Appeals  are  still 
open  to  every  party.  Undoubtedly  the  Constitution,  in  establishing  these 
courts  of  last  resort,  intended  to  place  it  beyond  the  power  of  the  Legis- 
lature, to  force  the  citizen  to  go  with  his  appeal  before  some  other  tri- 
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bunal.  If,  in  a  case  involving  life,  liberty,  or  property,  the  citizen 
were  denied  the  right  of  resort  to  these  constitutional  courts,  and  driven 
before  different  tribunals,  organized,  perhaps,  under  unfavorable  cir- 
cumstances, and  in  a  manner  less  calculated  to  secure  wise  and  impar- 
tial adjudications,  it  is  believed  the  Constitution  would  be  violated. 
If  the  constitutionality  and  validity  of  an  Act  of  the  Legislature  were 
made  to  depend  on  the  opinion  of  a  commission,  the  Constitution  would 
be  violated.  The  constitutional  courts  are  designed  to  secure  the  citizen 
in  his  rights,  and  to  enforce  the  observance  of  constitutional  limita- 
tions.^'   Henderson  v.  Beaton,  52  Texas,  29. 

To  say  that,  under  our  relief  Act,  our  Supreme  Court  is  "still  open 
to  every  party^'  in  all  cases  lying  within  its  appellate  jurisdiction  would 
be  a  merry  jest  if  it  were  not  grim  mockery. 

Second.  That  in  a  case  which  arose  after  said  amendment  of  said 
commission  statute,  our  Supreme  Court  sustained  its  validity  because 
it  embodied  certain  provisions,  which  we  find  conspicuously  absent  from 
said  relief  Act  of  1917.     Therein  that  court  said: 

"In  announcing  for  the  first  time  our  action  in  this  class  of  cases, 
it  will  not  be  amiss  to  say  that  it  was  not  the  purpose  and  intent  of 
this  law  to  relieve  this  court  from  the  duty  and  responsibility  of  con- 
sidering and  deciding  the  causes  which  may  be  referred  to  it  by  the 
Commission  of  Appeals,  but  that  the  court,  by  the  aid  of  reports  of  the 
commissioners,  might  the  more  rapidly,  as  well  as  the  more  correctly, 
dispatch  the  business  with  which  its  docket  is  so  greatly  overburthened. 
If  on  examination  of  the  report  of  the  commissioners,  in  connection  with 
the  transcript,  the  case  is  found  to  be  correctly  decided,  the  opinion 
of  the  commissioners  will  be  adopted  and  published,  as  other  opinions 
of  this  court.  But  if  in  any  case  the  opinion  reported  exceeds  or  falls 
short  in  any  essential  particular  of  the  measure  of  our  approval,  it  is 
our  duty  to  disregard  it  in  toto,  or  so  modify  or  change  it  as  to  have 
it  conform  to  our  view  of  the  law  and  facts  of  the  case.'^  Stone  v. 
Brown,  54  Texas,  330. 

Said  relief  Act  does  not  require  or  contemplate  or  permit  that  action 
by  any  two  justices  of  the  Supreme  Court  or  by  the  "Committee  of 
Judges"  on  applications  for  writs  of  error  shall  be  examined  or  modified 
or  rejected  or  approved  by  said  court. 

In  practice  hundreds  of  appeals  have  been  finally  disposed  of  by  said 
■'^committee''  without  any  member  of  our  court  having  had  any  occa- 
sion or  reason  for  knowing  or  inquiring,  in  the  particular  case,  what 
the  issues  were,  aside  from  determining  that  the  case  was  not  of  any 
of  the  three  excepted  classes,  and  that,  therefore,  the  appeal  was  refer- 
able under  said  Act.  In  no  instance  does  the  Supreme  Court  pass  upon 
any  other  question  or  point  in  any  referred  case,  "unless,  and  until  after, 
the  writ  of  error  has  been  granted.  Plainly,  therefore,  said  relief  Act 
violates  the  constitutional  principles  announced  in  Stone  v.  Brown.  In 
that  respect  said  Act  is  likewise  at  variance  with  every  other  decision 

Vol.     108-34. 


Digitized  by  VjOOQIC 


530  Texas  Supreme  Court  Reports,  Vol.  108.  [June, 

of  the  Supreme  Court  of  Texas  bearing  upon  the  issue  and  rendered 
prior  to  its  enactment. 

Turning  from  the  inquiry  as  to  the  constitutionality  of  said  Act  to 
the  question  as  to  its  workability,  either  alone,  or  in  conjunction  with 
other  statutes,  we  encounter  what  I  consider  serious  diCBculties,  as 
follows : 

(a)  Does  it  broaden,  or  does  it  restrict,  the  appellate  jurisdiction 
of  the  Supreme  Court?  My  associates  seem  to  consider  it  restrictive 
in  that  said  new  condition  precedent  for  the  granting  of  the  writ  of 
error  is  prescribed ;  but  it  will  be  observed,  the  granting  of  such  writ — 
the  operation  of  said  condition  precedent — is  not,  in  express  terms,  there 
confined  to  cases  appealable  to  that  court  under  either  pre-existing 
statutes  or  said  later  jurisdictional  Act,  H.  B.  No.  38. 

Note  the  provisions  of  the  caption  and  of  section  1  of  said  relief 
Act,  H.  B.  No.  39.  The  former  declared  that  the  main  purpose  is  to 
be  accomplished  '%y  regulating  the  mode  in  which  and  the  conditions 
on  which  judgments  of  the  Courts  of  Civil  Appeals  may  be  brought 
before  the  Supreme  Court  for  revision,"  while  the  latter  declares  that 
said  condition  applies  to  any  "final  judgment  of  any  Court  of  Civil 
Appeals." 

In  their  context,  alone,  and  without  reference  to  the  narrower  pro- 
visions of  articles  1521-1522,  as  amended  in  1913,  page  107,  and  by 
said  later  Act  of  1917,  page  140,  the  words  employed  in  said  relief 
Act  would  seem  to  throw  into  said  appellate  juriscfiction  appeals  from 
any  and  all  judgments  of  said  intermediate  appellate  courts,  and  also 
to  confer  upon  the  Supreme  Court  authority  to  review  all  questions  of 
law  therein,  whether  involving  "substantive  law,"  alone,  or  "adjective 
law"  as  well,  under  subdivision  6  of  said  Act  of  1913,  and  whether 
involving  or  not  involving  an  error  of  law  ...  of  such  importance 
to  the  jurisprudence  of  the  State,  as  in  the  opinion  of  the  Supreme 
Court  requires  correction"  (whatever  that  latitudinous  expression  may 
mean),  under  said  subdivision  6  as  amended  by  said  H.  B.  No.  38. 

Necessarily,  if  said  relief  Act  shall  be  construed  as  so  broadening  the 
right  of  appeal,  it  will  induce  the  filing  of  a  much  larger  number  of 
applications  for  the  writ  of  error,  just  as  will  the  provision  that  "re- 
fusal or  dismissal  of  any  application  shall  not  be  regarded  as  a  prece- 
dent or  authority  in  any  other  cause."  Sec.  4.  The  effect  of  said 
H.  B.  No.  38  upon  this  question  of  jurisdiction  haa  not  been  passed 
upon  by  either  of  our  Supreme  Courts,  inasmuch  as  it  became  operative 
since  the  end  of  the  term. 

In  that  connection  I  am  not  unmindful  of  the  Cobolini  case,  106 
Texas,  472,  170  S.  W.,  1036,  in  which,  I  think,  a  sound  rule  of  statu- 
tory construction  was  misapplied.  However,  I  refer  to  said  features  of 
said  two  Acts  of  1917  merely  to  point  out  the  existing  confusion  in 
our  jurisdictional  laws,  and  without  indicating  any  opinion  as  to  how 
it  should  be  settled  in  the  event  both  Acts  are  to  be  held  valid. 

(b)  Every   application  for  the  writ  of  error  must  still  be  made 
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directly  to  our  Supreme  Court;  but  when  once  it  has  been  transferred 
to  said  designated  justices,  they,  and  they  only,  and  not  a  majority  of 
the  justices  of  the  Supreme  Court  acting  merely  afl  justices,  and  not 
even  that  court  itself,  has  power  and  authority,  at  any  future  time,  to 
act  upon  that  application,  the  necessary  effect  of  such  "transfer^^  being, 
it  seems,  to  take  the  case  out  of  its  appellate  jurisdiction,  subject,  how- 
ever, to  a  rehabilitation  thereof  by  the  granting  of  the  writ  of  error. 

Nevertheless,  even  while  the  designated  justices  are  exercising  their 
statutory  powers  over  or  in  relation  to  that  application,  another  like 
application  of  another  litigant  in  that  identical  case,  not  having  been 
so  transferred,  may  be  acted  upon,  in  the  same  hour,  or  moment,  by  the 
Supreme  Court,  or  even  by  any  two  justices  thereof,  not  acting  as  a  court ; 
from  which  it  is  evident  that,  except  as  to  the  effect  of  the  action  as  a 
precedent,  and  except  as  to  enforcement  of  such  order  or  action,  the 
powers  of  the  designated  justices,  and  of  the  two  justices  of  the  Supreme 
Court,  and  of  that  court  itself,  are  all  co-ordinate.  Any  one  of  said  three 
agencies  may  act  upon  the  application  before  it,  and,  if  the  writ  be 
refused,  may  thereby  finally  dispose  of  the  particular  appeal.  If  one 
such  application  be  refused  and  another  be  granted,  as  may  happen, 
although  involving  identical  questions  of  law  upon  identical  facts,  the 
confusion  will  be  practically  without  remedy. 

(c)  Said  relief  Act  is  made  applicable  to  all  of  the  three  hundred 
fifty-two  writs  of  error  pending  in  the  Supreme  Court  when  it  took 
effect,  as  well  as  those  filed  afterward  (sec.  3),  although  appeals  then 
so  pending,  with  few  exceptions,  clearly  were  within  its  jurisdiction 
under  former  laws  which  have  not  been  expressly  repealed. 

The  glaringly  contradictory  philosophy  of  the  relief  Act  seems  to 
be  that  by  virtue  of  prior  laws  and  the  "applications,^'  the  appeals — 
the  cases — ^get  within  the  appellate  jurisdiction  of  the  Supreme  Court, 
but  that  the  granting  of  the  application  shall  be  a  condition  precedent 
to  getting  the  causes  (including  those  already  there)  into  that  court; 
that  the  cause  being  so  in  that  court,  the  court,  or  a  majority  of  its 
members  not  acting  as  a  court,  may  renounce  that  jurisdiction  and  that 
courf  s  supreme  judicial  power  over  that  application  and  appeal,  and 
"refer''  the  whole  appeal — application  and  motion  to  dismiss,  if  any, — 
to  the  designated  justices,  who  thereby  acquire  exclusive  appellate  juris- 
diction over  same,  with  full  power  of  final  disposition  thereof;  that  if 
they  refuse  the  writ  of  error  and  a  motion  for  rehearing,  if  any,  the 
appeal  is  thereby  disposed  of,  forever;  but,  if  the  writ  be  granted,  the 
cause  is  thereby  readmitted,  for  decision  on  its  merits,  to  the  Supreme 
Court,  where,  according  to  pre-existing  and  still  continuing  laws,  it 
has  been  all  along. 

According  to  the  scheme  of  said  relief  Act  the  solemn  appellate  juris- 
diction of  the  court  of  last  resort  in  civil  cases  and  the  exercise  of  its 
supreme  judicial  power  thus  may  be  made  to  shift  back  and  forth,  like 
a  weaver's  shuttle,  in  and  out. 
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"Or  like  the  borealis  race, 

That  flit  ere  you  can  point  their  place," 

and  all  so  gently  and  sweetly  as  to  make  it  impossible  for  any  lawyer 
in  Texas  to  say  where  it  is  at  any  given  instant,  until  after  the  granting 
■of  the  writ  of  error,  when  it  comes  to  rest.     I,  for  one,  do  not  believe  it. 

(d)  Of  the  great  number  of  applications  pending  when  said  relief 
Act  took  effect,  all  except  the  few  belonging  to  some  one  or  more  of 
said  three  enumerated  classes  of  cases  (sec.  5)  were  referable  to  the 
designated  justices,  and  of  them  very  many  were  based,  wholly  or  par- 
tially, upon  the  contention  that  the  Court  of  Civil  Appeals  "erroneously 
declared  the  substantive  law  of  the  case,"  as  stated  in  subdivision  6, 
article  1521,  as  amended  by  Acts  1913,  page  107,  which  amended  article, 
in  prescribing  the  classes  of  cases  which  may  be  appealed  to  the  Supreme 
Court,  specifies: 

"(6)  Those  in  which,  by  proper  application  for  writ  of  error,  it  is 
made  to  appear  that  the  Court  of  Civil  Appeals  has,  in  the  opinion  of 
the  Supreme  Court,  erroneously  declared  the  substantive  law  of  the 
-case,  in  which  case  the  Supreme  Court  shall  take  jurisdiction  for  the 
purpose  of  correcting  such  error." 

Evidently,  in  all  such  cases,  the  appellate  jurisdiction  of  the  Supreme 
Court  over  the  particular  case  depended,  finally,  under  former  laws, 
upon  whether,  in  that  case,  "the  Court  of  Civil  Appeals  has,  in  the 
opinion  of  the  Supreme  Court,  erroneously  declared  the  substantive  law 
of  the  case,"  the  determination  of  the  essential  fact  being  a  duty  which 
that  statute  imposes  upon  the  Supreme  Court,  as  a  court,  and  upon  it 
alone — a  duty  which,  in  its  very  nature,  can  not  possibly  be  performed 
except  by  at  least  a  majority  of  the  members  of  the  Supreme  Court, 
acting  as  a  court, 

Nevertheless,  said  relief  Act  of  1917  imposes  that  duty,  in  a  great 
array  of  referred  cases  already  within  the  Supreme  Courtis  appellate 
jurisdiction,  upon  the  designated  justices,  thus  requiring  of  them  a 
mental  impossibility.  They  can  not  know  or  say  what  is  in  the  mind 
■of  the  members  of  the  Supreme  Court ;  and  many  of  the  questions,  no 
doubt,  are  entirely  new.  That  feature  of  the  relief  Act  can  not  pos- 
sibly be  enforced. 

The  same  difficulty  applies  to  like  referred  applications  filed  prior 
to  the  taking  effect  of  said  H.  B.  Xo.  38.  By  the  latter  Act  said  "sub- 
division" is  now  as  follows: 

"6.  In  any  other  case  in  which  it  is  made  to  appear  that  an  error 
t)f  law  has  been  committed  by  the  Court  of  Civil  Appeals  of  such  im- 
portance to  the  jurisprudence  of  the  State,  as  in  the  opinion  of  the 
Supreme  Court  require?  correction,  but  excluding  those  cases  in  which 
the  jurisdiction  of  the  Court  of  Civil  Appeals  is  made  final  by  statute. 
Upon  the  showing  of  such  an  error,  the  Supreme  Court  may,  in  its  dis- 
cretion, gi'ant  a  writ  of  error  for  the  purpose  of  revising  the  decision 
upon  such  question  alone  and  of  conforming  its  judgment  to  the  de- 
-cision  thereof  made  by  it.     .     .     .     More  than  one  question  may  be 
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presented  in  the  same  application,  all  being  stated  in  order  as  above 
stated.^' 

It  still  applies  only  to  such  error  "as  in  the  opinion  of  the  Supreme 
Court  requires  correction" ;  thereby  perpetuating  in  referred  applications 
in  cases  of  that  character,  the  above  mentioned  difiBculty  and  impos- 
sibility. 

What  effect  is  to  be  given  to  said  H.  B.  No.  38,  and  particularly  to 
said  amendatory  subdivision  6  thereof,  T  am,  of  course,  unable  to  say. 
However,  in  view  of  the  fact  that  said  amended  subdivision  provides 
for  the  granting,  by  the  Supreme  Court,  of  a  writ  of  error,  making  no 
reference  to  said  designated  justices  of  Courts  of  Civil  Appeals,  and 
the  related  fact  that  the  Act  of  which  it  is  a  part  is  later  than  said 
relief  Act,  it  may  possibly  be  held  that,  notwithstanding  the  provisions 
.of  said  relief  Act,  the  Supreme  Court  alone  may  grant  a  writ  of  error 
upon  an  application  based,  in  whole  or  in  part,  upon  said  amended 
subdivision  6.  If  that  construction  shall  be  adopted,  and  especially  in 
view  of  the  above  quoted  provision  to  the  effect  that  the  same  applica- 
tion may  present  questions  under  each  of  the  subdivisions  of  article 
1521,  as  amended  by  H.  B.  No.  38,  it  would  seem  that,  in  practice,  the 
Supreme  Court  only,  and  as  a  court,  hereafter  may  pass  upon  all  ques- 
tions in  all  such  applications  based  even  partially  upon  said  subdivision 
6,  as  so  amended,  it  being  hardly  probable  that  said  court  will  pass 
upon  one  question  presented  by  an  application  and  refer  to  the  "desig- 
nated justices"  the  other  questions  presented  by  the  same  application. 

On  the  other  hand,  in  view  of  the  fact  that  said  relief  Act  and  said 
amendment  of  subdivision  6  were  enacted  at  the  same  session  of  the 
Legislature,  and  the  decision  in  the  Cobolini  case,  said  two  Acts  of 
1917  may  be  construed  as  one,  however  that  may  result;  and,  if  so,  the 
provisions  in  said  relief  Act  for  referring  applications  to  designated 
justices  of  Courts  of  Civil  Appeals  may  be  treated  as  applicable  to 
cases  in  which  applications  for  writs  of  error  shall  be  grounded  in 
whole  or  in  part,  upon  said  subdivision  6,  as  amended  by  H.  B.  No.  38. 
In  that  event  the  above  suggested  difiBculty  in  requiring  the  designated 
justices  to  pass  upon  appeals  which,  by  the  terms  of  the  statute,  are 
made  to  depend  upon  the  "opinion'^  which  the  Supreme  Court,  as  a 
court,  may  hold  upon  questions  of  law  involved  in  such  appeal,  will, 
in  all  probability,  be  a  continuing  difficulty,  recurring  in  perhaps  nine- 
tenths  of  all  cases  which  shall  be  referred  to  said  designated  justices. 
Manifestly,  in  at  least  many  such  appeals,  they  can  not  possibly  know 
whether  an  assigned  "error  of  law'^  is  or  is  not  "one  of  such  importance 
to  the  jurisprudence  of  the  State  as,  in  the  opinion  of  the  Supreme 
Court,  requires  correction.^^ 

Moreover,  in  cases  in  which  applications  are  referred  to  the  designated 
justices  and  by  them  "dismissed^^  or  "refused,^'  it  evidently  is  not  con- 
templated by  said  relief  Act  that  the  Supreme  Court  shall  take  and 
exercise  "jurisdiction  for  the  purpose  of  correcting  such  error^'  of  sub- 
stantive law,  as  required  of  that  court  by  said  Act  of  1913  (art.  1521^ 
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subd.  6),  or  "for  the  purpose  of  revising  the  decision"  so  "requiring 
correction/^  as  required  of  that  court  by  said  Act  of  1917.  (H.  B. 
No.  38,  art.  1521,  subd.  6.) 

Said  conflicts  between  said  relief  Act  and  said  earlier  and  said  later 
statutes,  respectively,  is  obvious,  inasmuch  as  said  relief  Act  makes 
*^the  granting  of  an  application"  "a  condition  of  obtaining  a  review 
upon  writ  of  error  by  the  Supreme  Court,"  and  expressly  provides  that 
such  granting,  by  whatever  named  instriunentality  made,  "shall  admit 
the  cause  into  the  Supreme  Court  to  be  proceeded  with  by  that  court  as 
heretofore  provided  by  law."  So  far  as  I  know,  in  practice,  in  referring 
applications,  no  distinction  has  been  made  between  cases  in  which  ap- 
plications for  writs  of  error  are,  and  those  in  which  they  are  not,  based 
altogether  or  partially  upon  said  "subdivision  6." 

The  undeniable  fact,  therefore,  is  that  the  operation  and  effect  of 
said  relief  Act  has  been,  and  probably  will  be,  to  divert,  to  said  desig- 
nated justices,  a  large  share  of  the  unquestionable  and  continuing  juris- 
diction of  the  Supreme  Court  arising  from  said  subdivision  6,  in  its 
original  and  in  its  amended  form,  although  that  diversion,  or  reference, 
necessarily  involves  the  exercise  by  the  designated  justices,  of  a  very 
large  and  important  share  of  the  judicial  power  of  the  Supreme  Court. 

And  the  larger  fact  is  that  the  same  thing  is  just  as  true  as  applied 
to  cases  arising  under  each  and  every  one  of  subdivisions  1,  2,  3,  4,  and  5 
of  Revised  Statutes,  article  1521,  as  amended  by  the  Act  of  1913,  and 
to  cases  arising  under  subdivision  6  of  that  article,  as  amended  by 
H.  B.  No.  38  in  1917,  because  by  the  terms  of  the  Constitution  itself, 
and  in  the  very  nature  of  the  powers  and  duties  which  that  instrument 
places  in  the  Supreme  Court,  as  a  court,  it  must  be,  and  is,  the  sole 
and  only  court,  or  tribunal,  or  agency,  or  instrumentality,  which  may 
determine  or  decide  whether,  as  shown  by  an  application  for  a  writ  of 
error  therein,  any  particular  case  does  or  does  not  fall  within  any  one 
or  more  of  the  various  subdivisions  of  article  1521  defining  the  appel- 
late jurisdiction  of  that  court.  The  status  is  just  as  though  the  ex- 
pression "in  the  opinion  of  the  Supreme  Court,"  in  said  subdivision  6, 
had  been  employed  with  similar  purpose  and  effect  in  each  of  said  other 
subdivisions  of  article  1521,  because  the  Constitution  itself  forces  that 
quoted  clause  into  each  and  every  one  of  those  statutory  subdivisions. 

The  words  "in  the  opinion  of  the  Supreme  Court,"  as  used  in  said 
Act  of  1913  and  in  said  H.  B.  No.  38,  are,  therefore,  mere  surplusage, 
in  that  with  those  words  eliminated,  subdivision  6  thereof  really  would 
have  precisely  the  same  legal  meaning  and  practical  effect.  Likewise, 
each  of  the  other  subdivisions  of  said  article  1521,  as  so  amended  by 
said  Acts,  respectively,  means  precisely  the  same,  whether  with  or  with- 
out those  quoted  words,  all  questions  involved  in  the  appeal, — both  those 
which  are  preliminary,  relating  solely  to  its  regularity,  and  those  going 
to  its  merits  as  presented  in  the  application — being  clearly  referable  to 
the  "opinion"  or  judgment,  and  necessarily  requiring  exercise  of  judicial 
power,  of  the  Supreme  Court. 
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Before  concluding  my  reference  to  article  1521,  and  its  subdivisions, 
I  call  attention  to  these  confusing  facts:  In  the  amendment  of  1913, 
page  107,  subdivision  3  reads:  "(3)  Those  involving  the  validity  of 
statutes."  In  the  amendment  of  1917,  page  140,  it  reads:  "3.  Those 
involving  the  construction  or  the  validity  of  statutes." 

Said  relief  Act  enumerates,  among  the  three  classes  of  cases  in  which 
action  upon  an  application  for  a  writ  of  error  is  expressly  restricted 
to  the  Supreme  Court,  as  a  court,  that  in  which  a  Court  of  Civil  Ap- 
peals "shall  have  declared  void  a  statute  of  the  State."  Sec.  5.  As  a 
matter  of  construction,  how  is  that  complication  to  be  adjusted? 

From  what  has  been  said  it  is  obvious  that,  when  considered  in  con- 
nection with  prior  laws,  particularly  said  Act  of  1913,  and  with  H.  B. 
No.  38,  now  in  operation,  said  relief  Act  introduces  into  the  court 
practice,  in  Texas,  an  unprecedented  medley  of  contradiction  and  con- 
fusion, resulting  in  a  jurisdictional  phantasmagoria. 

(e)  Suppose  that,  in  a  referred  case  in  which  one  designated  justice 
is  disqualified  because  the  appeal  is  from  the  court  of  which  he  is  a 
member,  the  remaining  two  justices  disagree;  by  whom  is  the  applica- 
tion to  be  finally  passed  upon?  There  is  no  provision  for  designation 
of  another  justice  to  break  such  tie,  although  the  Constitution  and  laws 
make  provision  for  similar  emergencies  arising  in  the  Supreme  Court, 
the  Court  of  Criminal  Appeals,  and  Courts  of  Civil  Appeals,  and  there 
is  no  provision  for  transferring  any  application  back  to  the  Supreme 
Court,  in  any  event,  for  its  action  thereon.  According  to  the  relief  Act, 
such  an  appeal  may  never  be  determined.  The  supposed  instance 
strongly  emphasizes  the  correctness  of  my  hereinafter  stated  conclusion 
that  the  relief  Act  contemplates  that,  contrary  to  the  views  of  my  asso- 
ciates, and  current  practice,  the  designated  justices  shall  not  consider 
any  referred  application  in  a  case  appealed  from  a  Court  of  Civil  Ap- 
peals of  which  any  one  of  them  is  a  member,  and  decided  during  his 
incumbency,  but  that  such  referred  cases  shall  await  the  designation  of 
a  justice  from  some  other  Court  of  Civil  Appeals. 

(f)  Said  relief  Act  apparently  restricts  the  filing  of  motions  for 
rehearing  on  refused  or  dismissed  applications  to  those  refused  or  dis- 
missed by  designated  justices  of  Courts  of  Civil  Appeals.  The  effect 
seems  to  be  to  prevent  the  Supreme  Court  from  considering,  as  it  has 
heretofore  done,  motions  for  rehearing  on  refused  or  dismissed  appli- 
cations, and  also  to  withhold  like  power  from  justices  of  the  Supreme 
Court  in  cases  in  which  they,  as  justices  only,  pass  upon  such  applica- 
tions. It  will  be  noted  that  section  4  expressly  declares:  ^The  refusal 
or  dismissal  of  an  application  shall  have  the  effect  of  denying  admission 
of  a  cause  into  the  Supreme  Court,  except  that  motions  for  rehearing 
may  be  made  to  such  designated  justices  in  the  same  way  that  such 
motions  to  the  Supreme  Court  have  been  heretofore  allowed."  It  seems 
plain  (a)  that  the  first  portion  of  said  sentence,  extending  down  to  the 
comma  after  "Supreme  Court,"  declares  a  general  rule  applicable  alike 
in  all  cases  in  which  an  application  shall  have  been  refused  or  dismissed, 
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whether  by  the  Supreme  Court,  as  a  court,  or  by  two  justices  thereof, 
acting  in  that  capacity  only,  or  by  8uch  designated  justices  of  Courts 
of  Civil  Appeals,  and  (b)  that  the  subordinate  clause  of  said  sentence, 
next  following  said  comma,  imposes  a  single  exception  to  that  general 
rule,  thereby  authorizing  the  making  of  such  motions  for  rehearing  to 
only  "such  designated  justices/^ — meaning,  of  course,  designated  justices 
of  Courts  of  Civil  Appeals.  Surely  said  Act  does  not  contemplate  that 
such  motions  for  rehearing  may  be  made  to  "such  designated  justices'*" 
in  any  case  in  which  the  application  for  writ  of  error  was  not  referred 
to  them,  but  was  acted  upon  by  the  Supreme  Court,  as  a  court,  or  by 
two  justices  of  that  court,  as  justices  only.  It  seems  to  me  that,  under 
said  Act,  all  such  motions  should  be  addressed  to  and  filed  with  said 
designated  justices,  there  being  no  statutory  provision  for  referring 
them. 

(g)  Nor  is  there  any  provision  for  recording  in  the  minutes  of  the 
Supreme  Court  the  reference  of  applications.  Even  if  it  be  assumed  or 
held  that  when  such  reference  is  made  by  order  of  the  Supreme  Court 
itself  it  has  an  inherent  or  implied  right  to  make  in  its  minutes  a 
record  thereof,  there  appears  to  be  an  utter  want  of  authority  for 
making  in  said  minutes  a  record  of  references  of  applications  when 
made  by  justices  of  that  court  and  not  by  the  court. 

(h)  Xo  record  or  report  of  any  action  by  the  designated  justices  is 
either  required  or  mentioned.  Neither  said  relief  Act  nor  any  other 
statute  carries  even  an  intimation  that  all  such  actions  are  to  be  re- 
ported by  them,  through  an  unsigned,  unauthenticated  typewritten  mem- 
orandum, to  the  Supreme  Court,  or  that  it  shall  be  carried  into  its 
minutes,  case  by  case,  after  being  read  by  the  chief  justice  in  open 
court;  yet  that  is  the  practice,  which  evidently  has  been  devised  to 
supplement  the  recognized  shortcomings  of  said  relief  Act.  In  my 
opinion  such  legislative  power  does  not  reside  in  the  Supreme  Court, 
its  constitutional  and  statutory  authority  to  make  rules  not  extending 
to  such  "designated  justices'^  or  to  their  proceedings,  under  said  relief 
Act.  because  they  do  not  constitute  a  court.  Moreover,  the  Supreme 
Court  has  not  formally  made  or  promulgated  any  rule  on  the  subject. 

Our  former  Commission  of  Appeals  did  make  formal  reports  to  the 
Supreme  Court,  which  were  recorded  in  its  minutes;  but  all  that  was 
expressly  required  by  the  Commission  statute.  I  regard  such  announce- 
ments by  the  Supreme  Court  as  idle  flummery,  and  the  record  thereof  in 
its  minutes  as  of  no  legal  effect  whatever,  not  even  constituting  duly 
authorized  or  legal  evidence  of  the  action  of  the  designated  justices; 
an  unwarranted  and  improper  loading  down  of  the  solemn  minutes  of 
the  court  with  extraneous  matter,  the  references  of  the  application 
having  transferred  the  appeal  elsewhere,  and  such  transfer  being  final 
except  where  the  writ  of  error  is  granted,  and  the  Act  making  no  pro- 
vision for  such  record  even  then.  And  even  if  it  ought  to  be  held  that 
the  court  has  an  implied  right  to  announce,  and  to  have  noted  in  its 
minutes,  the  return  of  an  appeal  to  its  jurisdiction  or  control,  that 
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reasoning  can  not  justify  announcement,  and  entry,  in  said  minutes, 
of  other  orders  of  the  designated  justices,  dismissing  applications,  re- 
fusing writs  of  error,  and  overruling  motions  for  rehearings. 

As  to  lack  of  provision  for  a  record,  see  Whitener  v.  Belknap,  98 
Texas,  280,  supra;  Accusi  v.  Furniture  Co.,  83  S.  W.,  1105,  supra; 
and  Risser  v.  Hoyt,  53  Micli.,  185.  In  the  last  cited  case,  Cooley,  C.  J., 
said: 

"Of  the  very  important  proceedings  for  which  this  Act  provides,  no 
record  whatever  is  directed.  They  are  as  informal  as  they  can  well 
be;  and  the  directions  given  are  so  vague  and  general  that  anything 
like  uniformity  of  action,  in  proceeding  under  the  Act,  could  not  pos- 
sibly be  looked  for.  If  the  proceeding  is  before  the  judge  at  chambers, 
he  is  without  a  clerk;  and  it  might  be  conducted  with  less  formality 
and  with  less  probability  of  a  record  on  which  parties  could  rely  for  the 
protection  of  their  rights,  than  in  the  most  insignificant  action  before 
a  justice  of  the  peace.     ...     It  is  impossible  to  enforce  such  a  law." 

(i)  Neither  said  relief  Act  nor  any  other  statute  provides  for  en- 
forcing any  order  or  decree  of  the  designated  justices.  Take,  for  illus- 
tration, a  case  in  which  a  proper  application  for  the  writ  of  error  is  so 
"referred"  and  "dismissed"  or  "refused";  provisions  of  other  laws  for 
enforcing  the  judgment  of  the  Court  of  Civil  Appeals  are  not  appli- 
cable, because  there  was  a  proper  appeal  therefrom,  and  provisions  of 
other  laws  for  enforcing  judgments  and  decrees  of  the  Supreme  Court 
in  appealed  cases  are  not  applicable,  because  that  court  rendered  none. 

In  such  instances  the  judgment  appears,  like  Mahomet's  coffin,  sus- 
pended between  earth  and  sky. 

By  what  court,  and  how,  are  the  orders  of  the  "committee"  to  be 
enforced?  This  very  condition  or  status  illustrates  the  extreme  length 
to  which  said  relief  Act  goes,  enforcement  of  final  judgments  and  de- 
crees in  cases  within  the  jurisdiction  of  the  Supreme  Court,  being  an 
essential  ingredient  or  element  of  its  constitutional  supreme  judicial 
power.  Whence  arises  the  authority  of  the  Legislature,  by  means  of 
transfer  of  appeals,  to  prevent  or  hamper,  in  hundreds  of  duly  appealed 
cases,  due  exercise  of  that  high  power?  That  question  stands,  and 
long  will  stand,  unanswered. 

In  my  opinion  my  associates  have  given  to  said  relief  Act  erroneous 
constructions,  in  the  following  particulars: 

(a)  The  designation  of  justices  to  serve  under  said  Act  has  been 
made  by  the  Supreme  Court,  as  a  court,  by  an  order  entered  upon  its 
minutes.  The  Act  expressly  requires  that  such  designation  be  made 
by  "the  chief  justice  of  the  Supreme  Court  or  any  two  of  the  justices 
thereof"  (sec.  2),  thereby  withholding  from  the  court  the  stated  author- 
ity. Strongly  supporting  that  conclusion  is  the  declaration  of  the 
relief  Act  that  it  shall  be  done  "by  a  writing  to  be  recorded  in  the 
minutes  of  the  Supreme  Court"  (sec.  2),  meaning,  I  think,  a  writing 
authenticated  by  the  signature  of  the  chief  justice  or  by  the  signature 
of  the  two  justices — as  the  case  may  be — which  provision  is  entirely 
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appropriate  if  the  designations  are  to  be  so  made,  but  distinctly  in- 
appropriate if  such  designations  are  to  be  made  by  order  of  the  court, 
as  a  court.  Ordinarily  orders  of  court  are  announced,  orally,  from  the 
bench,  and  entered  thence  into  the  minutes;  but  it  is  customary  for 
appointments  by  individuals,  although  they  be  acting  officially,  to  be 
made  in  writing  duly  signed  by  such  person. 

It  is  perfectly  plain,  I  think,  that  said  relief  Act  contemplates  that 
the  manner  and  form  of  making  such  designations  of  justices  shall  be 
the  same  in  all  instances;  consequently,  in  ascertaining  the  manner  in 
which  such  designation  is  to  be  made  when  made  by  the  chief  justice, 
acting  alone,  in  that  capacity,  we  thereby  discover  the  manner  in  which 
such  designation  is  to  be  made  when  made  by  two  justices  of  the 
Supreme  Court,  acting  together,  as  justices.  Now,  it  is  obvious  that 
when  the  chief  justice,  acting  alone,  makes  the  designation,  such  desig- 
nation is  not  to  be  made  by  an  order  of  the  Supreme  Court,  but  must 
be  ^^y  a  writing,'"  signed  by  the  chief  justice,  in  thiit  capacity,  and 
recorded  in  said  minutes;  and,  by  the  same  token,  when  two  justices 
of  the  Supreme  Court  make  the  designation,  it  can  not,  legally,  be  made 
by  an  order  of  the  court,  but  must,  likewise,  he  '^y  a  writing,"  signed 
by  such  two  justices  of  the  Supreme  Court,  in  their  official  capacities. 
In  no  other  manner  may  such  designations  legally  be  made.  They  have 
not  been  so  made.  What,  then,  is  the  legal  effect  of  the  proceedings  and 
actions  of  the  designated  justices  under  such  illegal  designations. 

(b)  In  many  instances  a  mere  majority  of  said  designated  justices 
have  been  required  to  consider,  and  have  considered  and  acted  upon, 
applications  in  cases  decided  by,  and  appealed  from,  a  Court  of  Civil 
Appeals  of  which  one  of  such  justices  was  a  member,  such  decision 
having  been  rendered  during  his  incumbency. 

The  relief  Act  declares  that  "no  one  of  such  justices  shall  participate 
in  acting  upon  an  application  in  a  cause  decided  during  his  incumbency 
by  the  court  of  which  he  is  a  member."     Sec.  4. 

In  the  numerous  instances  in  which,  because  of  disqualification  of 
one  of  the  designated  justices,  the  other  two,  only,  have  acted  upon 
referred  applications,  such  action  uniformly  has  been  recognized  and 
upheld  by  the  Supreme  Court  as  valid.  I  think  that,  under  the  terms 
of  said  Act,  in  no  instance  can  less  than  three  designated  justices  legally 
act  upon  any  application  or  motion.  Said  Act  provides  for  the  desig- 
nation of  ^'three  of  the  justices  of  the  Courts  of  Civil  Appeals  to  act  as 
hereinafter  provided"  (sec.  2),  and  upon  the  three  (not  two  of  them) 
certain  powers  are  imposed  and  certain  duties  are  laid.     Sec.  3. 

A  power  of  attorney  given  to  three  men,  jointly,  can  not  be  executed 
by  only  two ;  the  concurrence  of  each  is  necessary,  unless  the  instrument 
creating  the  power  provides  otherwise.  How,  then,  may  less  than  three 
designated  justices  act  even  though  a  majority  may  control?  Nowhere 
in  the  Act,  or  in  any  other  law,  is  there  any  statement  or  suggestion 
that  two  "designated  justices'',  may  constitute  a  quorum  and  transact 
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business — as  is  provided,  elsewhere,  with  reference  to  Courts  of  Civil 
Appeals,  the  Court  of  Criminal  Appeals,  and  the  Supreme  Court. 

It  is  true  that  the  relief  Act  provides  that  the  action  of  the  designated 
justices  upon  applications  is  to  be  "by  granting,  refusing,  or  dismissing 
the  same  in  accordance  with  the  practice  of  the  Supreme  Court  hereto- 
fore prevailing,"  and  that  "such  designated  justices  may  make  3uch 
orders  and  give  such  directions  incidental  to  the  consideration  and  dis- 
position of  applications,  as  are  sanctioned  by  such  practice'*  (sec.  3) ;  » 
but  all  that  quoted  language  relates  entirely  and  simply  to  the  nature 
and  character  and  quality  of  the  work  to  be  done  by  the  designated 
justices,  with  a  view  to  conforming  same,  in  those  respects,  to  the 
action  heretofore  taken  by  the  Supreme  Court  upon  such  applications 
for  writs  of  error,  and  has  no  relation  or  application  whatever  in  deter- 
mining what  number  of  designated  justices  are  required  to  act  in  the 
premises. 

Section  2  provides  that  "the  chief  justice  of  the  Supreme  Court  or 
any  two  of  the  justices  thereof  may  perform  a  certain  act;  section  3 
provides  that  the  "Supreme  Court  or  any  two  of  the  justices  thereof 
may  perform  another  certain  act;  section  5  confers  a  certain  power 
upon  the  justices  of  the  Supreme  Court — a  power  never  before  con- 
ferred upon  them — and  expressly  adds:  "action  by  any  two  of  whom 
shall  be  suflScient'';  it  is,  therefore,  reasonable  to  assume  that  if  the 
Legislature  had  intended  that  less  than  the  three  designated  justices 
shall  perform  the  duties  or  exercise  the  power  imposed  and  conferred 
upon  them,  by  that  same  Act,  it  would  have  said  so,  expressly.  To  my 
mind  any  other  assumption  seems  absurd. 

However,  if  the  Act  contained  no  such  side  light  upon  the  point,  the 
rules  of  interpretation  which  generally  are  observed  would  require,  here, 
the  construction  that  all  three  such  designated  justices  must  at  least 
participate,  if  not  that  they  shall  concur,  in  any  action  upon  or  in 
relation  to  an  application  for  a  writ  of  error,  in  order  to  render  such 
action  valid.     Nalle  v.  City  of  Austin,  supra. 

In  citing  the  Nalle  case  I  am  aware  of  the  fact  that  therein  the 
right  of  two  members  of  a  Court  of  Civil  Appeals  to  act  as  a  court  in 
disposing  of  a  case  within  its  jurisdiction  was  upheld ;  but  that  decision 
was  placed  upon  the  grounds  that  a  statute  which  was  not  clearly  un- 
constitutional expressly  authorized  such  action  by  a  majority  of  Courts 
of  Civil  Appeals,  the  general  purpose  of  the  Constitution  in  the  prem- 
ises being  to  expedite  the  disposition  of  causes  in  those  appellate  courts, 
and  it  not  being  clear  that  authorities  holding  that,  except  trhen  other- 
wise provided  by  law,  the  decision  of  special  tribunals  must  be  by  all 
members  thereof  were  applicable  to  appellate  courts. 

For  the  Supreme  Court,  in  the  cited  case.  Judge  Gaines  said :  ^There 
are  authorities  which  hold,  as  to  special  tribunals  at  least,  that  when  a 
court  is  created  composed  of  more  than  one  judge,  and  the  law  creating 
it  does  not  prescribe  that  any  number  less  than  the  whole  may  con- 
stitute a  quorum,  all  must  act  in  making  a  decision."     To  that  extent 
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that  court  seemed  not  to  entertain  serious  doubt  as  to  the  correctness 
of  those  authorities.  However,  when  it  came  to  applying  the  rule  to 
great  constitutional  courts,  such  as  our  Courts  of  Civil  Appeals,  the 
court  said,  "whether  this  rule  shall  apply  to  superior  courts  may  well 
be  doubted."  But,  as  applied  to  said  designated  justices^  the  question 
is  unaffected  by  any  statute  declaring,  as  did  the  statute  in  the  Nalle 
case,  concerning  Couri:s  of  Civil  Appeals,  that  "a  majority  .  .  . 
shall  constitute  a  quorum  for  the  transaction  of  business";  and  said 
designated  justices  do  not  constitute  any  "superior  court,"  or  any  court 
whatever,  but  act  merely  as  an  aggregation  of  individuals,  called,  by 
grace  of  the  Supreme  Court,  a  "committee";  wherefore  we  are  thrown 
back  upon  said  authorities  which  support  the  proposition  that,  in  the 
absence  of  statutory  provision  to  the  contrary,  said  designated  justices 
must  act  together  or  not  at  all,  in  connection  with  such  expressions  in 
the  relief  Act  as  fairly  indicate  the  legislative  design  in  that  particular. 

It  is  evident  that,  in  the  Xalle  case,  the  Supreme  Court  attached 
great  importance  to  the  fact  that  to  uphold  the  Act  would  be  to  carry 
out  the  constitutional  design  to  expedite  dispatch  of  business  in  those 
courts ;  but  said  relief  Act  necessarily  has  a  diametrically  opposite  effect 
on  those  courts. 

It  is  from  the  standpoint  of  those  courts  and  of  litigants  therein,  and 
not  from  the  standpoint  of  the  Supreme  Court  and  litigants  therein, 
that  the  authority  of  the  I^egislature  concerning  the  powers  and  duties 
and  time  and  work  of  justices  of  Courts  of  Civil  Appeals  must  be  viewed 
and  determined.  Each  court,  in  its  sphere,  under  the  Constitution,  was 
designed  to  be,  and  should  be  left,  free  to  perform  all  its  functions,  un- 
inteiTU]>tedly,  whether  any  other  court  is  sufficiently  manned  or  not. 

In  serious  derogation,  therefore,  of  said  relief  Act,  is  the  fact  that 
it  seeks  to  expedite  the  business  of  one  constitutional  court  at  the 
certain  cost  of  retarding  and  disturbing  the  business  of  other  con- 
stitutional courts;  wherefore  there  is  not,  as  there  was  in  the  Nalle 
case,  grounds  or  occasion  for  indulgence  of  all  reasonable  intendments 
and  presumptions  in  favor  of  the  validity  of  the  statute.  How,  then, 
can  the  action  of  only  two  designated  justices,  dismissing  or  refusing 
an  application  finally  dispose  of  an  appeal,  and  how  can  their  action 
granting  the  writ  of  error  admit  the  case  to  the  Supreme  Court  for 
decision,  the  third  designated  justice  being  disqualified? 

(c)  The  Supreme  Court  has  received  from  said  designated  justices, 
and  solemnly  announced,  unsigned  reports  of  their  proceedings,  and 
without  any  statutory  authority  or  even  formal  order  of  court  therefor, 
has  had  such  reports  carried  into  its  minutes.  See,  ante,  in  discussion 
of  a  different  question. 

By  the  terms  of  said  relief  Act  the  designation  of  the  three  justices 
is  to  be  ^^y  a  writing  to  be  recorded  in  the  minutes  of  the  Supreme 
Court"  and  any  change  in  their  personnel  is,  likewise,  "to  be  in  writing 
and  recorded,  as  before."  Sec.  2.  From  this  it  safely  may  be  assumed 
that,  if  the  Legishiture  had  intended  that  a  memorandum  of  any  and 
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all  actions  taken  by  such  designated  justices  upon  or  in  relation  to 
referred  applications  or  motions  for  rehearing  thereon  should  be  re- 
corded in  the  minutes  of  the  Supreme  Court,  some  express  declaration 
to  that  effect  would  have  been  made  in  said  Act. 

Said  opinion  in  the  Blair  case,  by  our  chief  justice,  which  was  pre- 
pared and  filed  after  most  of  the  foregoing  statement  of  my  views  had 
been  written,  will  now  be  considered  briefly,  in  the  light  of  what  precedes. 

Said  opinion,  as  I  understand  it,  disregards,  to  a  great  extent,  the 
above  mentioned  distinction  between  powers  of  courts  and  powers  of 
justices  thereof,  and  also  the  above  mentioned  distinction  between  legis- 
lative powers  and  judicial  powers,  and  also  the  above  mentioned  dis- 
tinction between  defining  the  appellate  jurisdiction  of  the  Supreme 
Court  and  exercising  its  judicial  powers.  Those  distinctions  being 
broken  down,  the  rest  comes  easily. 

Said  opinion  treats  the  relief  Act  mainly  as  one  prescribing  procedure 
for  getting  cases  finally  before  the  Supreme  Court  for  review  upon  the 
merits  of  the  appeal,  disregarding,  almost  entirely,  its  features  whereby 
(a)  hundreds  of  cases  already  within  the  appellate  jurisdiction  of  that 
court  when  that  Act  took  effect,  and  (b)  a  vast  array  of  cases  which 
will  come  and  lie  within  that  jurisdiction,  are  transferred  elsewhere  for 
final  disposition  and  decision,  involving  the  exercise  of  supreme  judicial 
power  which  our  organic  law  has  vested  in  that  court  ^one.  In  sup- 
port of  the  validity  of  those  features  of  the  relief  Act  said  opinion 
presents  no  direct  argument,  and  cites  no  decision  in  this  or  any  other 
State  which  strongly  tends  to  confirm  my  conclusions  that  there  is  no 
such  argument  to  make  and  no  such  decision  to  cite. 

Various  important  features  of  said  Act  are  not  even  mentioned  in  said 
opinion.     However,  it  says: 

^The  Act,  as  is  revealed  upon  its  face,  had  for  its  purpose  relieving 
this  court,  for  a  season,  from  the  necessity  of  reviewing  the  large  number 
of  petitions  for  writs  of  error.  .  .  .  The  thought  of  its  framers 
doubtless  was  that  under  its  operation  for  a  short  period  the  Supreme 
Court  could  clear  its  docket  and  be  in  position  to  resume  the  consider- 
ation of  cases  on  petition  for  writ  of  error.  For  that  reason  the  oper- 
ation of  the  Act  is  in  effect  limited  to  the  time  necessary  for  that 
purpose.^^ 

For  aught  that  appears  in  the  Act  it  is  to  stand  and  to  operate  for- 
ever. Its  immediate  purpose  is  to  relieve  our  crowded  dockets;  never- 
theless, it  undertakes  to  grant  "additional  powers  to  the  chief  justice 
and  the  associate  justices  of  the  Supreme  Court  and  of  Courts  of  Civil 
Appeals,"  and,  upon  its  face,  appears  to  have  been  intended  permanently 
to  prevent  the  accumulation  of  cases  upon  the  dockets  of  the  Supreme 
Court  by  relieving  it  of  the  necessity  for  considering  and  acting  upon 
the  much  greater  portion  of  the  five  hundred  or  more  such  applications, 
or  petitions,  which  are  likely  to  be  filed  every  year,  consideration  of 
which  necessarily  will  consume  in  future,  as  in  the  past^  about  three- 
fourths  of  each  year,  whether  that  work  be  done  by  the  Supreme  Court 


Digitized  by  VjOOQIC 


542  Texas  Supreme  Court  Reports,  Vol.  108.  [June, 

or  by  designated  justices  of  Courts  of  Civil  Appeals.  The  Act  does  not 
declare  that  it  shall  become  inoperative  at  any  future  time.  On  the 
contrary,  there  is  every  reason  for  supposing  that  said  Act  will  be 
worked  to  its  limit  until  repealed.  If  that  be  not  done  the  legislative 
purpose  will  not  have  been  fully  carried  out. 

However,  that  is,  I  think,  an  immaterial  point,  since  the  validity  or 
invalidity  of  a  statute  is  not  to  be  determined  by  the  duration  or  extent 
of  its  operation.  A  constitutional  statute  needs  no  apology  from  the 
court. 

Referring  to  the  great  number  of  such  applications,  which  it  declares 
to  be  "in  excess  of  five  hundred"  per  annum,  and  "gradually  increasing 
each  year,''  said  opinion  says: 

"To  keep  abreast  of  them  practically  the  whole  time  of  the  court 
has  been  required  throughout  each  term.  ...  By  giving  the  peti- 
tions for  writs  of  error  its  constant  attention,  the  court  has  been  able 
to  keep  that  docket  fairly  cleared.  But  this  was  true  only  because  it 
had  given  them  nearly  its  whole  time  in  each  term.'' 

That  picture  is,  I  think,  unconsciously  somewhat  overdrawn.  During 
the  more  than  four  years  of  my  service  thereon  the  Supreme  Court  has 
devoted  probably  about  three-fourths  of  its  working  time  during  its 
terms  to  the  consideration  of  such  applications. 

However,  the  number  to  be  filed,  hereafter,  probably  will  be  not  less, 
but  more,  under  said  recent  legislation,  and  especially  so  because  of 
the  provision  that  "the  refusal  or  dismissal  of  any  application  shall  not 
be  regarded  as  a  precedent  or  authority  in  any  other  cause";  hence  the 
probability  that  said  relief  Act  will  be  needed  and  applied  permanently. 

Said  opinion  says : 

"It  is  sometimes  overlooked  that  with  the  inauguration  of  the  Courts 
of  Civil  Appeals  as  a  part  of  our  judicial  system,  the  jurisdiction  of  the 
Supreme  Court  was  fixed  in  the  Constitution  for  the  review  originally 
of  causes  determined  by  but  three  of  such  courts,  and  only  three  of  those 
courts  were  originally  established." 

The  same  judiciary  amendment  which  authorized  the  creation  of 
Courts  of  Civil  Appeals  expressly  authorized  the  Legislature  to  estab- 
lish as  many  "as  the  increase  of  population  and  business  may  require,'^ 
and  also  carried  the  above  quoted  provisions  relating  to  the  appellate 
jurisdiction  of  the  Supreme  Court,  and  also  (let  it  be  remembered), 
the  above  quoted  provisions  expressly  vesting  the  "judicial  power"  of 
the  State  in  "courts,"  and  in  effect,  vesting  the  supreme  judicial  power 
in  the  Supreme  Court. 

However,  the  quoted  language  of  said  opinion  carries  a  clear  recog- 
nition by  our  chief  justice  of  the  vital  fact  that  one  purpose  of  the 
Constitution,  in  creating  the  Supreme  Court,  was  to  provide  a  tribunal 
"for  the  review"  of,  not  merely  some,  but  ail  cases  within  its  appellate 
jurisdiction  appealed  from  any  Court  of  Civil  Appeals.  But  the  effect 
of  the  relief  Act  is  to  shift,  elsewhere,  and  not  even  to  another  court, 
the  ultimate  review  of  a  great  majority  of  all  cases  appealed  to  the 
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Supreme  Court  from  all  Courts  of  Civil  Appeals,  in  diametrical  oppo- 
sition to  said  conceded  purpose  pf  our  Constitution. 

Said  opinion  says: 

"The  invalidity  of  the  Act  is  asserted  both  as  it  affects  the  duties 
and  powers  of  the  Courts  of  Civil  Appeals,  and  as,  it  relates  to  the 
exerci&e  by  the  Supreme  Court  of  the  jurisdiction  with  which  it  is 
invested  by  law.^^ 

The  Act  does  not  purport  to  define  or  regulate  either  the  powers  or 
the  duties  of  Courts  of  Civil  Appeals,  and,  so  far  as  I  know,  it  has  not 
been  contended  by  anyone  that  it  does,  although  it  is  insisted  that  its 
operation  tends  to  disturb  the  due  exercise  of  those  powers  and  the 
proper  discharge  of  those  duties.  Said  opinion  then  discusses  said  last 
mentioned  features,  but,  it  seems  to  me,  fails  to  deal,  unless  in  only 
very  general  terms,  with  the  right  and  duty  of  the  Supreme  Court, 
as  a  court,  to  exercise,  in  each  and  every  case  within  its  jurisdiction, 
every  applicable  element  of  its  supreme  judicial  power — involving  that 
which,  in  my  estimation,  is  the  most  serious  and  the  least  discussed 
feature  or  phase  of  said  relief  Act. 

Taking  up  said  first  mentioned  phase  of  said  relief  Act,  said  opinion 
says: 

^T.t  is  claimed  that  the  use,  for  the  purposes  of  the  Act.  of  three 
justices  from  three  different  Courts  of  Civil  Appeals  will  leave  the 
courts  of  which  they  are  members  unable  to  perform  their  functions. 
This  question  was  settled  in  City  of  Austin  v.  Nalle,  85  Texas,  520,'^ 

As  I  have  already  indicated,  I  do  not  so  understand  the  cited  case. 
A  very  different  question  was  there  presented  and  decided.  In  that  tax 
suit  one  member  of  the  court  was  disqualified,  in  that  particular  case, 
because  he  was  "the  owner  of  taxable  property  in  the  city.^^  After 
quoting  the  provisions  of  the  Constitution  declaring  that  two  members 
of  the  Supreme  Court  or  of  the  Court  of  Cripiinal  Appeals  shall  con- 
stitute a  quorum,  etc.,  and  denominating  as  "remarkable^^  the  absence 
of  a  similar  provision  relative  to  a  quorum  in  Courts  of  Civil  Appeals, 
the  Supreme  Court,  in  said  opinion  by  Judge  Gaines,  referred  to  the 
statute  of  similar  import  relating  to  Courts  of  Civil  Appeals,  and  upheld 
its  validity,  apparently  with  some  reluctance,  pointing  out  the  fact  that 
such  holding  was  calculated  to  effectuate  the  constitutional  and  statu- 
tory purposes  in  the  establishment  of  those  courts,  by  expediting  the 
transaction  of  their  business. 

As  already  suggested,  that  argument  can  not  be  applied  in  support 
of  said  relief  Act,  because  its  operation  is  not  calculated  to  aid  in 
expediting  the  business  of  those  courts  in  harmony  with  the  clear  con- 
stitutional and  statutory  purposes  of  their  creation;  but,  on  the  con- 
trary, necessarily  and  sometimes  very  materially  interferes  with  the 
operation  and  business  of  at  least  three  of  those  courts,  not  merely  in 
a  temporary  sense,  and  in  some  one  particular  case  wherein  the  emer- 
gency may  be  thought  to  justify  an  exception  in  the  number  of  judges 
necessary  for  its  decision,  but  over  an  extended  period  of  time,  possibly 
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an  entire  term  or  more,  and  necessarily  in  a  great  number  and  variety 
of  cases.  Unquestionably  the  constitutional  intent  is  that,  except  in 
rare  instances  of  actual  disqualification  or  practical  necessity,  all  three 
members  of  Courts  of  Civil  Appeals  shall  participate  in  hearing  and 
in  deciding  all  cases  in  those  courts.  That  purpose  said  relief  Act 
largely  thwarts. 

Still  referring  to  said  relief  Act,  said  opinion  says:  "The  Act,  as  it 
plainly  shows,  does  not  create  a  court."  Therein  I  concur;  neveri;heless^ 
although  that  seemed  to  me  to  be  plain  enough,  I  deemed  it  advisable 
to  try  to  demonstrate,  herein,  that  the  "Committee  of  Judges"  is  not 
a  court. 

Inasmuch  as  the  designated  justices  do  not  constitute  a  court,  and 
some  of  the  powers  which  said  relief  Act  seeks  to  confer  upon  them 
concededly  and  demonstrably  are  "judicial"  powers,  which  according  to 
our  State  Constitution  can  not  be  vested  elsewhere  than  in  a  "couri:*' — 
in  this  instance  the  Supreme  Court — how  can  said  Act  possibly  be 
valid?  That  question,  1  submit,  has  not  been  answered,  and,  I  opine, 
it  can  not  be  answered. 

But,  said  opinion  declares,  "said  Act  simply  defines  and  adds  certain 
duties  to  those  of  justices  of  Courts  of  Civil  Appeals  already  existing. 
The  duties  thus  added  are  those  which  the  justices  are  to  discharge  as 
justices  of  such  courts,  and  only  in  their  capacity  as  such.  .  .  .  The 
Constitution  declares  that  the  judicial  power  of  the  State  shall  be 
vested  in  the  courts  named  in  section  1  of  article  5  and  in  such  other 
courts  as  may  be  provided  by  law.  But  this  does  not  mean  that  no 
judge  may  be  empowered  by  law  to  perform  a  judicial  act  having  direct 
and  proper  relation  to  the  exercise  of  the  jurisdiction  of  the  court  of 
which  he  is  a  member." 

Said  Act  does  declare  that  the  new  duties  imposed  upon  any  two 
justices  of  the  Supreme  Court,  and  those  imposed  upon  designated 
justices  of  Courts  of  Civil  Appeals  are  "incidental  to  the  oflBces  held 
by  them."     (Caption.) 

As  to  members  of  the  Supreme  Court,  it  is  sufficient  to  say  that  such 
new  duties  may  not  be  added  by  the  legislature,  because  they  involve 
the  exercise  of  judicial  powers  which  are  vested  by  said  article  5  in 
the  Supreme  Court  only,  and  because  they  are  not  among  the  powers 
which  that  article  confers  or  authorizes  the  Legislature  to  confer  upon 
them  as  justices.  As  to  members  of  Courts  of  Civil  Appeals  the  first 
branch  of  this  answer  applies;  but  the  other  does  not,  since  said  judi- 
ciary article  confers  upon  them,  as  justices,  no  power  whatever,  and 
does  not  authorize  the  Legislature  to  do  so.  Another  answer,  as  to 
justices  of  Courts  of  Civil  Appeals,  is  found  in  the  fact  that  none  of 
said  new  duties  has  any  constitutional,  statutory,  or  rational  "direci 
and  proper"  relation  of  any  nature,  character,  or  kind  whatsoever  to 
their  constitutional  or  former  statutory  duties  as  justices  of  Courts  of 
Civil  Appeals.  On  the  contrary,  such  new  duties  are  a  serious  handicap 
to  them  in  the  performance  of  their  said  pre-existing  duties  as  members 


Digitized  by  VjOOQIC 


1917.]      San  Antonio  &  Aransas  Pass  Ry.  Co.  v.  Blaie.  545 

of  those  courts,  and  no  fulsome  declaration  of  the  relief  Act  can  change 
that  fact.     Facts  are  not  creatures  of  either  legislative  or  judicial  fiat. 

It  is  clear  that  no  case  in  or  upon  which  said  designated  justices  are 
called  upon  to  act  is,  at  the  time  of  such  action  thereon,  within  the 
jurisdiction  of  any  Court  of  Civil  Appeals  (unless  it  be  for  the  restricted 
purpose  of  amending  its  judgment  during  its  term),  all  such  cases,  if 
appealable  and  duly  carried  up,  being  then  within  the  jurisdiction  of 
the  Supreme  Court.  And  whatever  may  be  said  on  that  score,  or  with 
regard  to  the  effect  of  the  relief  Act  upon  the  future  admission  into 
that  jurisdiction  of  cases  in  which  the  applications  have  been  or  shall 
be  filed  after  the  taking  effect  of  said  Act,  it  is  perfectly  clear  that 
none  of  said  constitutional  or  former  statutory  duties  of  any  justice 
of  any  Court  of  Civil  Appeals  longer  had,  or  has,  or  can  have  any  such 
fair  or  "direct  and  proper'^  relation  to  any  single  one  of  the  several 
hundred  cases  which  were  pending,  upon  the  application  docket,  in  the 
Supreme  Court,  when  said  relief  Act  took  effect.  It  follows  that,  even 
under  the  test  suggested  by  the  chief  justice,  the  Legislature  was  desti- 
tute of  authority  to  confer  thje  stated  judicial  powers  upon  members  of 
Courts  of  Civil  Appeals,  as  in  said  Act  attempted. 

In  the  connection  indicated  said  opinion  quotes  from  article  5,  sec- 
tion 6,  supra,  the  provision  that  Courts  of  Civil  Appeals  "shall  have 
such  other  jurisdiction,  original  or  appellate,  as  may  be  prescribed 
by  law,^^  and  says: 

"If  the  Legislature  may  bestow,  generally,  upon  Courts  of  Civil  Ap- 
peals other  jurisdiction  than  that  specifically  conferred  by  the  Con- 
stitution, no  sound  reason  can  be  advanced  for  denying  it  the  right 
equally  to  impose  upon  the  justices  of  them  additional  judicial  duties 
which  have  relation  simply  to  a  method  of  appeal  of  causes  determined 
by  those  courts.^' 

To  me  it  seems  illogical,  and  certainly  it  is  contrary  to  all  antecedent 
authority,  to  say  that  even  express  constitutional  permission  to  enlarge 
the  jurisdiction  of  Courts  of  Civil  Appeals  authorizes  the  Legislature 
to  confer  added  powers  or  to  place  additional  duties  upon  members  of 
those  courts,  as  justices  only.  Such  addition  does  not  enlarge  or  re- 
strict or  affect  the  jurisdiction  of  those  courts,  and,  consequently,  can 
not  reasonably  be  defended  as  being  an  exercise  of  the  power  to  ^T)e- 
stow,  generally,  upon  the  Courts  of  Civil  Appeals  other  jurisdiction 
than  that  specifically  conferred  by  the  Constitution.^* 

At  most  the  quoted  argument  is  one  based  on  analogy  alone;  but, 
under  Constitutions  such  as  ours,  which,  in  the  matters  of  conferring 
judicial  power  and  jurisdiction  have  always,  heretofore,  in  Texas,  and 
elsewhere,  as  above  shown,  been  held  to  be  restrictive  in  effect,  legis- 
lative authority  to  confer  jurisdiction  or  judicial  power,  or  to  impose 
judicial  duties,  does  not  arise  from  and  can  not  be  supported  by  such 
analogies. 

In  Texas,  as  in  various  other  States,  Constitution  makers,  recognizing 
that,  in  certain  instances,  rights  might  suffer  if  justices  and  judges 
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were  deprived  of  all  authority  except  as  courts,  have  attempted  to  fore- 
stall many  of  those  difficulties  hy  vesting  in  certain  justices  and  judges 
certain  specified  powers  to  be  exercised  by  them  in  chambers  or  in 
vacation.  But,  under  well  established  rules  of  construction  which  have 
been  recognized  everywhere,  and  declared  and  enforced  heretofore  by 
numerous  above  cited  decisions  of  the  Supreme  Court  of  Texas,  the 
enumeration  of  such  powers  of  justices  and  judges  has  been  held  to 
exclude  the  exercise  by  them  of  all  other  judicial  powers  in  vacation 
or  in  chambers.  And,  as  if  intending  that  justices  of  Courts  of  Civil 
Appeals,  as  justices  only,  shall  not  have  or  exercise  any  judicial  power 
whatever,  the  Constitution  did  not  confer,  or  authorize  the  Legislature 
to  confer,  any  power  upon  them. 

The  expressed  idea,  so  set  out  in  said  opinion,  treating  as  negligible 
the  distinction  between^ the  jurisdiction  and  judicial  power  of  courts, 
as  courts,  and  the  judicial  power  of  justices  and  judges,  seems  to  me 
to  be  probably  responsible,  in  great,  measure,  for  those  portions  of  said 
relief  Act  which  s^ek  to  confer  additional  judicial  powers  upon  justices 
of  the  Supreme  Court  and  upon  justices  of  Courts  of  Civil  Appeals. 

So  far  as  I  have  been  able  to  find,  in  no  prior  reported  case  in  which 
that  issue  was  raised  has  any  court  in  this  State  upheld  the  right  of 
the  Legislature  to  confer  upon  any  chief  justice  or  associate  justice  or 
judge  of  any  court  judicial  powers  in  addition  to  those  which  the  Con- 
stitution directly  conferred  or  expressly  authorized  the  I^egislature  to 
confer  upon  him,  although  in  numerous  Texas  cases  cited  herein  it  has 
been  held  that  the  justice  or  judge  finally  may  exercise  only  such  powers 
as  have  been  expressly  conferred  or  authorized  by  the  Constitution.  Xo 
such  decision  is  cited  in  said  opinion  in  the  Blair  case — a  circumstance 
which  tends  to  confirm  my  conclusion  that  there  is  none  to  cite. 

Moreover,  the  additional  duties  of  such  designated  justices  "which 
have  relation  simply  to  a  method  of  appeal  to  the  Supreme  Court"  are, 
primarily,  legislative  rather  than  judicial. 

Have  not  our  Constitution  and  statutes  and  former  decisions,  and  also 
the  uniform  decisions  of  other  States  under  similar  Constitutions,  all 
as  hereinabove  set  out,  sufficiently  drawn  and  emphasized  the  essential 
distinction  between  the  judicial  powers  and  duties  of  courts  and  the 
powers  and  duties  of  judges  of  those  courts?  And  has  it  not  likewise 
been  established  that  the  regulation  of  the  method  of  appeal  to  the 
Supreme  Court,  as  well  as  the  definition  of  the  boundaries  of  its  appel- 
late jurisdiction,  is  a  proper  subject  of  legislative  but  not  of  judicial 
action  ? 

Said  opinion  says,  also:  "The  writ  of  error  has  always  been  treated 
by  this  court  as  but  a  mode  of  securing  revision  of  causes  as  upon  appeal. 
Lucketts  V.  TowTisend,  3  Texas.  119;  Magee.v.  Chadoin,  44  Texas,  488." 
Precisely  so:  but  what  does  that  mean?  In  the  last  cited  case  the 
question  was:  "Can  the  appellate  power  of  this  court  ...  be  in- 
voked and  exercised  by  an  api^eal  from  such  judgment,  or  may  such 
judgment  be  brouglit  to  this  court  for  review  by  writ  of  error?"     It 
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arose  on  a  motion  "to  dismiss  the  case  for  want  of  jurisdiction."  In  sus- 
taining its  jurisdiction,  the  court  said: 

"The  language  of  the  supplementary  Act  to  which  we  have  referred 
seems  plainly  to  import  that  its  purpose  is  to  guard  against  a  construc- 
tion being  given  the  previous  Act  which  should  lead  to  a  denial  of  the 
right  to  correct  an  erroneous  judgment  of  the  District  Court,  and  not 
to  prescribe  a  particular  mode  by  which  this  should  be  done.  The  writ 
of  error  has  always  been  treated  and  regarded  by  this  court  as  it  was 
indeed  by  the  Supreme  Court  of  the  Republic  from  its  first  introduction 
into  our  system  of  jurisprudence,  as  only  another  method  of  bringing 
up  causes  for  revision  as  upon  appeal.  (Lucketts  v.  Townsend,  3  Texas, 
128.)  The  word  'appeal,'  as  is  said  in  the  case  of  The  Republic  v. 
Smith  (Dallam,  408),  is  often  used  to  denote  the  nature  of  appellate 
jurisdiction,  without  regard  to  the  particular  mode  by  which  a  par- 
ticular cause  is  transmitted  from  one  tribunal  to  another.  And  it  was, 
we  think,  thus  used  in  the  clause  of  the  statute  to  which  we  have  referred. 
We,  therefore,  hold  that  the  judgment  can  be  brought  to  this  court 
for  review  bv  writ  of  error,  and  the  motion  to  dismiss  must  be  over- 
ruled." 

The  court  then  proceeded  to  decide  the  ca^e,  upon  another  issue, 
thereby  asserting  its  appellate  jurisdiction  and  exercising  its  supreme 
judicial  power.  Had  that  been  done  by  a  committee  of  district  judges, 
under  statutory  direction,  would  not  such  committee  thereby  and  like- 
wise have  ai!fserted  jurisdiction  and  exercised  judicial  power?  And 
under  the  cited  decisions  and  even  the  quoted  statement  of  our  chief 
justice,  is  not  all  of  that  the  mere  equivalent  of  a  straight  old-fashioned 
"appeal"  and  an  ordinary  disposition  thereof?  If  not,  what  is  the  prac- 
tical difference?    I  can  find  none. 

By  whichever  method  the  appeal  is  allowed  by  statute  and  duly  per- 
fected, the  result  is  the  same;  and  in  each  instance  the  jurisdiction  of 
the  higher  court  attaches  and  its  jurisdiction  and  its  judicial  power  are 
therein  exercised. 

Our  statute  authorizes  appeals  to  the  Supreme  Court  by  the  writ  of 
error  route  alone;  but  where  the  case  is  so  appealable,  and  is  taken 
up  properly,  its  jurisdiction  attaches  prior  to  the  action  upon  the  peti- 
tion (application)  for  a  writ  of  error,  and  whether  same  be  granted 
or  refused.  Upon  this  point  rest  many  of  the  difficulties  created  by 
said  relief  Act.  To  test  its  validity,  let  us  suppose  that,  all  along, 
instead  of  appeals  by  writ  of  error,  our  statute  had  provided  for  such 
straight  appeals  to  the  Supreme  Court;  would  the  Legislature  now  have 
authority  to  require  or  authorize  the  Supreme  Court  to  refer  to  such 
designated  justices  of  Courts  of  Civil  Appeals  three-fourths  of  all  cases 
then  on  its  dotket  or  to  be  filed  thereon,  and  to  require  them  irre- 
vocably to  decide  and  finally  to  dispose  of  such  cases?  Most  assuredly 
not;  yet  that,  in  substance,  is,  I  think,  only  one  of  the  vices  of  said 
relief  Act,  as  tested  by  our  Constitution. 
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Said  opinion  says: 

"Granting  that  the  allowance  of  the  writ  involves  the  exercise  of 
judicial  power,  where  is  the  constitutional  provision  which  denies  to  the 
justices  of  Courts  of  Civil  Appeals  the  authority  to  allow  an  appeal 
from  those  courts  to  the  Supreme  Court?" 

For  answer  I  point  to  said  provisions  of  section  3  of  said  judiciary 
article  5,  declaring  what  the  appellate  jurisdiction  of  the  Supreme  Court 
shall  be  "until  otherwise  provided  by  law/'  meaning,  evidently,  a  statute 
in  fixed  terms;  also  to  section  1  of  article  3  of  the  Constitution,  which 
vests  the  legislative  power  of  the  State  in  the  Legislature  alone;  and 
also  to  section  1,  article  2,  of  that  instrument,  which  declares  that  the 
legislative  and  the  judicial  departments  of  this  government  shall  be 
kept  separate.  For  further  answer  I  point  to  the  restrictive  provisions 
of  the  Constitution  conferring  certain  specific  powers  upon  all  justices 
and  judges  above  the  rank  of  justice  of  the  peace,  excepting  only  jus- 
tices of  Courts  of  Civil  Appeals. 

Said  opinion  further  declares:  "Xot  only  is  no  inhibition  to  be 
found,  but  the  Constitution  is  utterly  silent  as  to  any  method  to  be 
employed  for  the  obtaining  of  a  review  by  the  Supreme  Court  of  causes 
determined  by  those  courts.  ...  It  is  the  absence  of  any  such 
constitutional  provision  that  determines  the  validity  of  this  Act." 

To  that  I  reply  that  while  the  Constitution  does  not  attempt  to 
specify  any  method  whereby  cases  falling  within  the  appellate  juris- 
diction of  the  Supreme  Court  may  be  appealed  to  that  court  from  a 
Court  of  Civil  Appeals,  it  is  not  silent  as  to  how  that  jurisdiction  is  to 
be  determined,  but,  on  the  contrary,  expressly  defines  what  it  shall  be 
until  changed  by  the  Legislature  itself,  thereby  denying,  by  necessary 
implication,  the  authority  of  the  Legislature  to  delegate  the  power  to 
change  that  jurisdiction,  as,  for  illustration,  to  authorize  designated 
justices  of  Courts  of  Civil  Appeals  or  any  two  justices  of  the  Supreme 
Court,  or  even  the.  Supreme  Court  itself,  to  determine,  as  provided  by 
said  relief  Act,  what  cases  shall  and  what  cases  shall  not  actually  be 
reviewed  on  appeal  by  the  Supreme  Court.  Incidental  to  the  power  to 
change  that  jurisdiction,  and  fairly  within  the  scope  of  said  section  3, 
article  5,  and  of  general  legislative  authority  not  inhibited  by  the  Con- 
stitution, is  the  authority  to  regulate  appeals,  by  writ  of  error,  or  by 
straight  appeals,  all  as  a  matter  of  right.  But  such  "regulation"  rmist 
not  violate  other  provisions  of  the  Constitution,  Let  it  be  remembered 
that  the  issue  here  is,  not  over  the  power  of  the  Legislature  to  prescribe 
both  the  time  and  mode  of  appeal  from  Courts  of  Civil  Appeals  to  the 
Supreme  Court — a  power  which  is  questioned  by  no  one,  but  is  ad- 
mitted |3y  all — ^but  over  the  power  of  the  Legislature  to  delegate  its 
authority  to  define  and  determine  the  appellate  jurisdiction  of  the 
•  Supreme  Court,  and  also  over  its  authority  to  curtail  and  abridge  the 
exercise  by  the  Supreme  Court  of  the  full  measure  of  its  constitutional 
supreme  judicial  power  over  cases  within  its  jurisdiction  by  transferring. 
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elsewhere,  to  members  of  that  court,  and  also  to  members  of  Courts  of 
Civil  Appeals,  the  exercise  of  part  or  all  of  that  exclusive  power. 

Continuing  the  thought  already  therein  expressed,  said  opinion  says: 

"To  fix  any  given  mode  for  an  appeal  is  but  to  prescribe  a  regulation 
by  means  of  which  jurisdiction  to  hear  the  appeal  may  be  acquired.  To 
vest  in  the  appellate  court  itself,  or  in  some  other  authority,  a  discre- 
tionary power  of  deciding  whether  the  appeal  shall  lie,  is  equally  only 
a  regulation  of  the  manner  in  which  the  appeal  is  to  be  taken.'' 

According  to  that  view  the  above  mentioned  ^legislative  power''  of 
determining  what  cases  shall  be  appealable  to  the  Supreme  Court  may 
be  delegated  elsewhere,  and  even  to  the  judicial  department,  by  the 
Legislature,  to  which,  alone,  the  Constitution  confided  it;  and  all  under 
the  thin  veneer  of  regulating  appeals.  That  is  the  very  crux  of  the 
issue  in  so  far  as  the  first  of  the  diuil  powers  hereinabove  discussed — 
the  legislative  power  to  fix  the  appellate  jurisdiction  of  our  Supreme 
Court — is  concerned.  Upon  that  issue  my  associates  and  I  stand  at 
opposite  poles.     Somebody  is  terribly  mistaken  in  the  premises. 

Aside  from  all  that  is  the  separate  and  independent  issue  as  to  trans- 
ferring to  the  "designated  justices"  a  large  portion  of  the  Supreme 
Court's  "judicial  power."     Said  opinion  says: 

"The  Legislature  inaugurated  the  writ  of  error  practice  as  the  method 
whereby  the  appellate  jurisdiction  of  the  Supreme  Court  might  be 
acquired." 

In  that  repeated  proposition  I  again  concur ;  but  with  the  explanation 
that  never,  until  said  relief  Act  was  enacted,  has  our  Legislature  under- 
taken to  make  the  attaching  of  that  jurisdiction  dependent,  to  (my 
extent,  or  for  any  purpose,  upon  "the  granting"  of  the  writ  of  error. 
Continuing,  said  opinion  says : 

"It  also  lodged  in  the  Supreme  Court  the  authority  of  determining 
the  merits  of  the  grounds  advanced  for  the  issuance  of  the  writ,  and, 
hence,  when  it  should  be  allowed." 

Certainly  so;  but  the  purpose  of  granting  such  writ  was  not  to  admit 
the  appeal  to  the  Supreme  Court  for  decision  upon  its  merits,  but  to 
enable  the  court  to  give  a  fuller  hearing,  including  oral  argument,  and 
more  exhaustive  research  to  a  case  which  already  was  within  its  juris- 
diction, and  which,  were  it  not  so,  would  be  peremptorily  dismissed, 
upon,  or  even  in  the  absence  of,  a  motion  to  dismiss  "for  want  of  juris- 
diction." 

Is  that  not  perfectly  clear  and  plain?  It  seems  so,  to  me;  yet  back 
to  this  critical  phase  of  the  argument,  in  so  far  as  delegation  of  legis- 
lative powers  is  concerned,  said  opinion  comes,  from  every  turn,  even  to 
the  practical  exclusion  of  anything  like  a  full  discussion  of  the  other 
fundamental  features  of  said  Act,  which  seek  to  impose  elsewhere  than 
upon  any  court  the  exercise  of  certain  far-reaching  "judicial  power." 

Said  opinion  says,  further: 

'^either  can  it  be  doubted  that  it  would  have  been  competent,  as  a 
mere  question  of  legislative  power,  for  the  Legislature  to  have  given  to 
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the  Courts  of  Civil  Appeals,  themselves,  the  authority  of  determining 
when  an  appeal  from  their  judgments  should  lie." 

That  proposition,  obviously  and  concededly,  is  merely  abstract,  the 
Legislature  not  having  attempted  so  to  do.  However,  the  declaration 
appears  to  have  been  intended  to  illustrate  the  views  of  my  associates 
as  to  the  broad  sweep  of  legislative  authority  in  the  premises.  It  does 
that,  finely;  and  therein,  1  think,  it  discloses,  in  great  part,  the  basis 
of  reasoning  upon  which  said  relief  Act  has  been  projected,  and  enacted, 
and  upheld  as  valid.  However,  I  must  dissent  from  the  stated  con- 
clusion. 

To  determine  when  an  appeal  to  the  Supreme  Court  shall  lie,  is,  in 
my  judgment,  the  exact  equivalent  of  determining  the  character  and 
extent  of  its  appellate  jurisdiction;  and  that  function  is  a  purely  legis- 
lative one,  on  general  principles,  and  unequivocally  is  made  so,  in  Texas, 
by  said  provision?  of  article  5.  section  3,  which  declare  what  that  juris- 
diction shall  be  "until  otherwise  provided  bv  law.'^  5  Texas,  435,  87 
Texas,  454. 

Being  thus  a  legislative  power,  its  exercise  is  restricted  to  the  Legis- 
lature, according  to  all  heretofore  settled  rules  of  constitutional  con- 
struction, and,  more  particularly,  by  the  above  quoted  article  2,  section  1, 
and  article  3,  section  2,  of  the  Constitution  of  Texas. 

In  one  of  the  cases  cited  in  said  opinion  in  the  Blair  case,  it  was  said: 

"If  the  jurisdiction  given  by  the  Constitution  can  not  be  exercised 
because  the  mode  has  not  been  expressly  provided  for  in  the  funda- 
mental law  of  their  creation,  it  would  be  competent  for  the  Legislature 
to  regulate  the  manner  in  which  it  should  be  exercised.  But  if  the 
mode  had  been  expressed  contemporaneously,  and  by  the  same  authority 
that  created  the  jurisdiction,  it  would  not  be  competent  for  the  Legis- 
lature to  direct  a  different  mode.'^     Titus  v.  Latimer,  5  Texas,  435. 

True,  our  Constitution  does  not  go  into  details  relating  to  changes 
in  the  appellate  jurisdiction  of  the  Supreme  Court,  or  the  mode  of 
appeals  to  it,  but  it  does  declare,  emphatically,  that  all  such  changes 
and  regulations  shall  be  made  by  "law,"  which  means  by  the  Legislature 
in  definite  statutes. 

Is  the  appellate  jurisdiction  of  the  Supreme  Court  of  this  great  State 
so  "provided  by  law"  when  it  is  determined,  not  definitely^  by  a  statute 
of  uniform  operation,  but  in  each  and  every  particular  appealed  case, 
separately,  by  said  "Committee  of  Judges,"  or  by  any  two  justices  of 
the  Supreme  Court,  acting  merely  as  justices,  or  even  by  the  Supreme 
Court  itself,  all  as  provided  by  said  relief  Act?  If  not,  that  Act  cer- 
tainly is  violative  of  said  constitutional  provisions.  Titus  v.  Latimer, 
supra. 

Immediately  following  the  next  preceding  quotations  from  said  opinion 
are  these  statements: 

"Such  an  authority  is  not  novel  in  the  legal  procedure  of  the  country, 
whatever  may  be  the  divergence  of  views  in  respect  to  the  wisdom  of  it. 
In  a  number  of  jurisdictions  the  right  of  appeal  has  had  a  like  re- 
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striction  imposed  upon  it.  In  3  Corpus  Juris,  page  1080  (notes),  will 
be  found  a  collection  of  cases  instancing  such  a  limitation  upon  the 
right  as  found  in  the  legislation  of  different  States.'' 

The  objections  which  I  make  here  to  said  relief  Act  have  no  relation 
to  any  views  of  mine  respecting  the  wisdom  of  it,  that  not  being  a 
matter  for  judicial  determination.  It  is  true  that  in  various  juris- 
dictions, on  both  sides  of  the  Atlantic,  appeals  have  been  allowed,  in 
some  classes  of  cases  as  a  matter  of  right,  and  in  others  as  a  matter 
of  grace  or  other  than  legislative  permission,  and  sometimes  the  litigant 
has  been  allowed  choice  between  a  straight  appeal  and  an  appeal  by 
writ  of  error,  the  ultimate  operation  of  each  mode  of  appeal  being, 
however,  simply  to  place  the  case  within  the  jurisdiction  of  the  higher 
tribunal  or  court;  but  this  Texas  relief  Act  apparently  attempts  to 
blend  into  one  said  two  modes  of  appeal.  If  that  was  ever  before 
attempted,  I  am  not  aware  of  the  fact.  But  the  principal  feature  of 
the  Act  which  I  consider  unprecedented,  under  a  State  Constitution 
such  as  ours,  is  that  whereby  cases  already  within  the  appellate  juris- 
diction of  the  Supreme  Court  are  transferred,  without  the  consent  of 
litigants,  to  any  two  justices  of  that  court,  as  justices  only,  or  to  desig- 
nated justices  of  another  court,  acting  as  an  aggregation  of  individuals, 
for  final  decision  and  disposition;  and  that  feature  of  the  Act  is  not 
supported  by  the  cited  text,  or  by  any  of  the  three  cases  specially  men- 
tioned in  said  opinion. 

The  text  to  which  I  understand  said  quotation  refers  is  as  follows: 

"Under  some  statutes,  or  in  certain  cases,  an  appeal,  writ  of  error, 
or  petition  in  error  must  be  allowed  by  the  lower  court  or  judge.  Under 
other  statutes  it  is  to  be  allowed  by  the  appellate  court  or  judge  thereof, 
or  either  by  the  lower  court  or  a  judge  thereof  or  by  a  judge  of  the 
appellate  court.  To  give  the  Supreme  Court  of  the  United  States  juris- 
diction of  a  writ  of  error  to  review  a  judgment  of  a  State  court,  it 
should  appear  from  the  record  that  the  writ  has  been  allowed  either 
by  the  chief  justice  or  the  presiding  justice  of  the  State  court,  or  by 
a"^  justice  of  the  United  States  Supreme  Court."     3  C.  J.,  1079-1080. 

Each  proposition  in  the  text  refers  to  a  note  which  cites  cases.  No 
Texas  case  is  cited,  which  fact  indicates  that  the  author  was  of  my 
above  expressed  view  that  under  pre-existing  Texas  statutes  an  appeal 
by  writ  of  error  to  our  Supreme  Court,  in  cases  within  its  appellate 
jurisdiction,  has  been  treated  as  a  matter  of  right,  and  that  such  juris- 
diction attached  in  the  particular  case  prior  to  the  grant  of  a  writ  of 
error,  and  whether  the  writ  was  granted  or  not. 

The  argument  wrapped  up  in  said  quoted  reference  to  the  practice 
elsewhere  is,  upon  its  face,  somewhat  persuasive;  but  it  is  not  conclu- 
sive, and  is,  I  think,  more  plausible  than  cogent  in  that  it  fails  to  show 
that  such  statutes  of  other  States  and  of  the  United  States  are  not 
repugnant  to  our  State  Constitution. 

Said  three  cases  are:  Sigler  v.  Vaughan,  11  Lea  (Tenn.),  131; 
Griffin  V.  Bank,  9  Ala.,  201 ;  Montville  St.  Ey.  Co.  v.  New  London,  etc., 
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Co.,  68  Conn.,  418,  36  AtL,  811.  In  each  the  question  was  one  of  stat- 
utory construction,  no  issue  of  constitutionality  being  raised;  from 
which  fact  it  is  to  be  inferred  that  each  State  Constitution  differed 
from  ours. 

In  Griffin  v.  Bank,  supra,  the  Supreme  Court  of  Alabama  said : 

"In  chancery  cases,  when  final  decrees  have  been  pronounced,  the 
party  may  have  either  a  writ  of  error  or  an  appeal,  at  his  option 
(Claris  Dig.,  355,  sec.  64),  and  the  only  distinction  made  between  them, 
in  practice,  is  believed  to  be,  that  the  appeal  is  prayed,  and  allowed  in 
term  time,  and  the  writ  of  error  is  sued  out  in  the  clerlfs  office.  In 
England  the  proceedings  upon  an  appeal  from  the  chancellor  originate 
by  petition  to  the  House  of  Lords  (2  Smith's  Ch.  Pr.,  22),  and  in 
New  York  is  specifically  provided  for  by  statute.  .  .  .  The  reason 
why  the  proceedings  for  appeal  to  the  House  of  Lords  originate  there, 
may  be  found  in  the  fact  that  the  jurisdiction  of  the  peers  was  not 
acquiesced  in  by  the  early  chancellors,  and  it  was  found  necessary  to 
enforce  it  by  fines  and  imprisonment.  See  cases  cited  by  Chancellor 
Walworth,  in  Hunt  v.  Mayor,  etc.,  of  Albany,  3  Paige,  381.'^ 

Thus,  in  the  final  analysis,  and  in  one  of  the  cases  cited  by  onr 
chief  justice,  is  disclosed,  at  once  the  principle  underlying  the  practice 
of  subordinating  the  right  of  appeal  to  the  will  of  the  reviewing  power, 
and  the  reasons  which,  no  doubt,  induced  the  framers  of  our  Constitu- 
tion eflfectually  to  put  an  end,  or,  rather,  to  try  to  put  an  end  to  that 
undemocratic  practice,  and  to  place  in  the  law-making  department, 
alone,  the  sole  right  to  regulate  the  practice — ^the  mode  of  taking  ap- 
peals— as  a  matter  of  right,  in  a  proper  case,  to  our  Supreme  Court; 
that  legislative  authority  being  conferred,  subject,  however,  to  each  and 
all  of  said  above  mentioned  applicable  restrictions  and  limitations  of 
our  organic  law. 

Said  opinion  says,  also: 

"No  doubt  has  ever  existed,  as  we  are  aware,  as  to  the  authority  of 
the  chief  justice  of  a  State  Supreme ,  Court  to  so  allow  the  writ,  not- 
withstanding the  provisions  of  State  Constitutions  which  vest  in  the 
State  Supreme  Court,  as  distinguished  from  its  judges,  the  judicial 
power  which  they  are  to  exercise." 

That,  it  appears  to  me,  assumes,  first,  that  the  power  so  exercised  is 
a  "judicial  power";  whereas  it  is,  I  think,  primarily  a  legislative  power 
(X^onst.  TJ.  S.,  sees.  1  and  2)  ;  the  exercise  of  which  has  been  delegated 
to  judicial  officers;  and,  second,  that  said  power  is  referable  to  and  is 
derived  from  the  State  Constitution;  whereas,  in  my  judgment,  it  is 
referable  solely  to  and  is  derived  exclusively  from  Acts  of  Congress. 

If  the  stated  power  is  not  derived  from  the  State  Constitution,  the 
practice  whereby  it  is  exercised  pursuant  to  Federal  statutes  constitutes 
no  adequate  or  even  proper  standard  or  measure  by  which  to  determine 
whether  said  Texas  relief  Act  does  or  does  not  conflict  with  the  Con- 
stitution of  Texas. 

Even  the  merely  persuasive  force  of  the  suggested  analogy  between 


Digitized  by  VjOOQIC 


1917,]      San  Antonio  &  Aransas  Pass  Ey.  Co.  v.  Blair.  553 

said  Federal  practice  and  our  State  practice  under  said  relief  Act  is 
greatly  broken  by  the  twin  facts  that  our  judiciary  article  differs  mate- 
rially from  that  of  the  Federal  Constitution,  and  the  petition  for  the 
writ  of  error  and  the  purpose  in  granting  that  writ,  as  heretofore  known 
to  our  State  laws  and  practice,  under  statutes  which  stand  today  not 
expressly  repealed,  differ  essentially  from  the  petition  for  the  writ  of 
error,  and  the  purpose  in  granting  it,  under  said  Acts  of  Congress. 

Under  said  Federal  statutes  and  practice  they,  together,  comprise, 
indeed,  a  mere  mode  of  appeal,  a  plan  or  method  of  getting  appealable 
cases,  to  which  it  is  applicable — ^whether  from  Federal  or  State  courts — 
into  the  appellate  jurisdiction  of  the  Supreme  Court  of  the  United 
States,  the  effect  upon  cases  from  State  courts  being  merely  to  bring 
such  cases  upon  an  equality,  thenceforth,  with  cases  tried  in  Federal 
courts,  and  entitling  such  cases  from  State  courts,  likewise,  after,  but 
not  before,  the  grantUig  of  the  writ  of  error,  to  final  review  by  that 
great  tribunal.  But.  under  our  State  laws  and  practice,  prior  to  said 
relief  Act,  as  hereinabove  shown,  the  appeal  to  our  State  Supreme  Court, 
in  a  proper  case,  although  by  writ  of  error,  has  .been  treated  a»  a  matter 
of  right,  and  the  appellate  jurisdiction  of  that  court  has  been  held  to 
attach  prior  to  the  granting  of  the  writ,  and  all  applicable  exclusive 
constitutional  supreme  judicial  power  of  that  court  has  been  exerted 
in  and  over  the  case^  by  that  court  as  a  court,  in  about  eighty  per  cent 
of  all  such  appealed  cases,  without  the  writ  of  error  being  granted 
therein  at  any  stage. 

Under  the  Federal  practice  the  petition  for  writ  of  error  appears  really 
to  be  what  said  opinion  seems  to  treat  it  as  having  been,  all  along, 
under  our  State  practice — a  mere  ladder  upon  which  to  climb  up,  an 
elevator — and  is  never  treated  or  considered  by  the  Supreme  Court  of 
the  United  States  as  a  part  of  the  record  upon  which  the  court  decides 
the  appeal.  Butler  v.  Gage,  138  U.  S.,  56,  and  cases  cited.  But, 
under  our  Texas  statutes  and  rules  of  court  and  uniform  practice, 
heretofore,  the  petition  for  the  writ  of  error  has  formed  the  backbone 
of  the  appeal,  and  said  writ  has  been  granted,  if  at  all,  not,  as  under 
said  Federal  practice,  merely  as  a  means  of  getting  the  case  up  for 
review,  but  simply  as  a  matter  of  pnxjedure,  for  the  convenience  of 
the  Supreme  Court,  in  a  cause  then  already  within  its  jurisdiction,  and, 
particularly,  in  order  that  the  case  may  be  set  down  for  a  more  formal 
hearing  and  further  study  and  a  written  opinion  on  the  law  of  the  case, 
our  practice,  with  comparatively  few  exceptions,  being  not  to  write  when 
the  writ  of  error  is  refused. 

Moreover,  under  the  Federal  statutes  and  practice,  the  writ  of  error 
is  granted  regardless  of  the  merits  of  the  appeal,  and  upon  the  mere 
showing  that  some  issue  bringing  the  case  within  the  appellate  juris- 
diction of  the  Supreme  Court  of  the  United  States  was  raised  in  the 
State  court  of  last  resort;  whereas,  under  our  State  statutes,  rules  and 
practice,  the  writ  of  error  is  not  granted  except  because  of  error,  or 
probable  error,  in  the  decision  of  the  Court  of  Civil  Appeals.     In  other 
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words,  under  said  Federal  practice  consideration  of  the  merits  of  the 
appeal  follows  the  granting  of  the  writ  of  error,  but  under  our  State 
practice,  at  least  heretofore,  final  consideration  of  the  merits  of  the 
appeal  has  preceded  the  granting  of  the  writ,  in  all  except  about  twenty 
per  cent  of  all  cases  appealed  to  the  Supreme  Court.  But  under  said 
relief  Act  the  appeal  in  about  seventy  per  cent  of  all  such  appealed  cases 
will  he  finally  acted  upon  and  disposed  of  without  the  slightest  consid- 
eration, by  our  Supreme  Court,  of  the  merits  of  such  appeal. 

Has  Congress  ever  attempted,  directly  or  indirectly,  to  transfer  from 
the  docket  of  the  Supreme  Court  of  the  United  States  elsewhere,  for 
final  adjudication,  several  hundred  cases  then  within  the  appellate 
jurisdiction  of  that  court?  Has  a  like  feat  ever  before  been  attempted 
by  the  Legislature  of  any  State  having  a  Constitution  substantially 
like  ours?  If  so,  let  that  be  presented  as  a  real  analogy  to  our  relief 
Act,  for  whatever  it  may  be  worth. 

Continuing,  with  reference  to  the  grant  of  the  writ  of  error,  under 
said  Federal  practice,  by  the  chief  justice  of  a  State  Supreme  Court, 
said  opinion  says: 

"His  act  in  such  instances  is  valid  simply  for  the  reason  that  it  is 
the  exertion  of  a  part  of  the  judicial  power  reposed  in  the  court,  by  a 
constituent  member  of  the  court  acting  for  that  purpose  in  a  capacity 
not  forl)idden  by  the  organic  law  of  the  State.  If  such  a  power  may 
be  constitutionally  exercised  by  a  judge  of  the  Supreme  Court  of  a 
State  as  applied  to  causes  reviewable  by  the  United  States  Supreme 
Court,  it  is  difficult  to  perceive  why  it  may  not  be  also  validly  exerted 
by  justices  of  the  Courts  of  Civil  Appeals  as  applied  to  causes  not  final 
in  those  courts." 

To  me  it  seems  clear  that  such  act  is  the  exercise  of  a  power  re- 
posed, not  in  any  court,  but  in  the  chief  justice,  in  that  capacity  only ; 
and  the  fact  that  such  act  is  not  expressly  forbidden  by  the  State  Con- 
stitution is  immaterial,  his  power  to  perform  it  arising  under  a  wholly 
different  government  and  from  an  entirely  distinct  source.  Our  said 
relief  Act  involves  the  exercise  of  supreme  judicial  power  which  our 
organic  law  certainly  vests  in  our  Supreme  Court,  to  be  exercised  as  a 
court.  Consequently,  as  applied  to  the  duties  of  designated  justices  of 
Courts  of  Civil  Appeals  under  our  relief  Act,  the  assumed  analogy 
breaks  down.  In  this  connection  I  call  attention  to  comparatively  re- 
cent changes  made  by  Acts  of  Congress  relative  to  appeals  from  State 
courts. 

However,  and  whatever  may  or  may  not  be  the  legal  effect  of  the 
above  mentioned  differences  in  Constitutions  and  practices  relative  to 
the  writ  of  error,  I  do  not  believe  that  said  Federal  practice  or  the 
practice  of  certain  other  States,  in  adherence  to  the  ancient  common 
law  theory  of  subordinating  to  the  will  of  the  House  of  Lords  the  right 
of  obtaining  from  the  highest  tribunal  in  the  land  review  of  a  cause 
which  is  appealable  to  it  should  be  given  controlling  effect  in  the  con- 
struction and  application  of  the  Constitution  of  Texas.     That  feature 
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of  the  common  law  was  never  before  adopted  in  this  State,  and  the  pro- 
posed change  in  our  practice,  if  that  be,  indeed,  one  of  the  effects  of 
said  relief  A(?t,  is,  in  my  estimation,  plainly  violative  of  above  quoted 
provisions  of  our  State  Constitution.  Bullock  v.  McGerr  (Colo.,  1890), 
23  Pac,  981,  citing  State  v.  Xoble,  People  v.  Hayne,  and,  also.  Railroad 
Co.  V.  Abilene  (Kan.),  supra. 

Upon  the  whole,  I  respectfully  submit  that  the  constructions  which, 
herein,  I  have  placed  upon  the  quoted  provisions  of  the  Constitution  of 
Texas  are  strongly  supported  by  both  reason  and  authority,  including  a 
heretofore  unbroken  line  of  decisions  of  this  court  extending  over  the 
last  quarter  of  a  century  or  more;  and  these  constructions  should,  I 
think,  be  followed  now,  regardless  of  the  effect  upon  said  relief  Act 
and  our  dockets. 

However  unique  and  without  a  prototype  among  statutes,  forgetful  of 
the  uniform  decisions  of  the  Supreme  Court  of  Texas  and  many  similar 
ones  giving  a  restrictive  effect  to  the  various  above  quoted  sections  of 
our  social  compact,  regardless  of  the  requirement  that  legislative  power 
shall  repose  in  and  be  exercised  by  only  the  law-making  department, 
violative  of  the  mandate  that  the  powers  of  government  shall  be  divided 
into  distinct  and  co-ordinate  departments  and  confided  to  separate  mag- 
istracies, openly  defiant  of  the  declaration  expressly  vesting  the  judicial 
power  of  tins  State  in  "courts/'  ignoring  the  fact  that  our  organic  law 
reposes  the  supreme  judicial  power  of  this  State  in  one  Supreme  Court 
of  only  three  members,  and  unsupported,  in  so  far  as  the  attempted 
transfer  elsewhere  of  the  major  portion  of  that  court's  judicial  power 
is  concerned,  by  the  citation  of  even  one  single  decision  from  any  court 
in  Christendom,  and  logically  and  inexorably  usurpive  and  destructive, 
in  principle,  of  the  independence  and  constitutional  powers  and  func- 
tions of  every  court  of  this  State,  said  relief  Act  stands  approved,  by  a 
majority  of  our  Supreme  Court,  as  a  valid  statute.  The  entire  chapter 
is  the  most  remarkable  one  in  the  annals  of  our  court,  and  is  without 
a  parallel  in  history. 

With  becoming  respect,  though  with  a  sad  heart,  I  can  do  no  more 
than  to  record  here  this  my  dissent  and  solemn  protest. 

Opinion  filed  August  18,  1917. 


James  H.  Burnham  et  al.  v.  Hardy  Oil  Company  et  al. 

No.  2463.     Decided  June  22,  1917. 

1. — ^Limitation — ^PosseBsion  Under  Color  of  Title — Community  Property. 

The  husband's  deed,  made  after  the  wife's  death,  and  conyeying  real  estate, 
their  community  pr6perty,  held  under  deed  to  him,  does  not,  though  connected 
with  a  chain  of  valid  conveyance  from  the  sovereignty  of  the  soil,  constitute  Buch 
color  of  title  as  will  support  limitation  by  three  years'  possession  as  against  the 
•claim  of  the  heirs  of  the  wife  to  her  half  interest.     (Pp.  660-568.) 
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2. — Same. 

The  title  which  will  support  limitation  by  three  years  possession  means, 
necessarily,  something  less  than  the  paramount  right  to  the  land,  which  needs 
no  limitation  to  support  it,  and  something  more  than  the  right  conferred  by  a 
naked  deed.  It  means  as  defined  by  the  s&tute,  that  the  claimant,  by  a  regular 
chain  of  transfer  of  itself  effectual  for  that  purpose,  must  possess  the  purported 
title  originally  conveyed  by  the  sovereign's  grant,  the  source  of  claimant's  right. 
It  must  originate  in  a  power  in  the  sovereign  to  convey  it  (Smith  v.  Power; 
23  Texas,  33;  League  v.  Rogan,  59  Texas,  427)  and  there  must  continue,  in  those 
whose  successive  transfers  constitute  the  chain  of  title,  the  power  to  convey 
it,  which  is  lacking  in  one  who  has  previously  sold  and  conveyed  it.  (Wright  ▼. 
Daily,  26  Texas,  730;  Harris  v.  Hardeman,  27  Texas,  249;  Long  v.  Brenneman, 
69  Texas,  210;  League  v.  Rogan,  59  Texas,  427.)      (Pp.  561-563.) 

3. — Same. 

A  conveyance  of  community  property  by  the  husband  after  the  wife^ 
death,  not  inade  for  the  payment  of  community  debts,  is  insufficient  to  con- 
vey the  title  because  of  his  lack  of  power  to  convey  and  can  not  constitute  a  link 
in  the  chain  of  title  from  the  sovereign  which  will  support  limitation  by  three 
years  possession.  And  this  power  to  convey  is  not  supplied  by  the  principle 
which  protects,  as  an  innocent  purchaser,  one  buying  from  the  husband  without 
knowledge  of  the  equitable  rights  of  the  deceased  wife.  A  limitation  daimant 
derives  no  right  from  this  principle.     (Pp.  563-565.) 

4. — Same — Cases  Discussed,  Approvedy  Disting^shedy  and  Harmonized. 

Veramendi  v.  Hutchins,  48  Texas,  531;  Patty  v.  Middleton,  82  Texas,  586; 
Cole  V.  Grigsby,  89  Texas,  223;  League  v.  Rogan,  59  Texas,  427,  approv^  and 
followed.  Grigsby  v.  May,  84  Texas,  240;  Baldwin  v.  Root  90  Texas,  546, 
distinguished,  and  the  Texas  decisions  on  the  subject  harmonized.     (Pp.  561-568.) 

5. — ^Limitation — Five  Years  Statute — Begistered  Dbed. 

Limitation  under  the  five  years  statute  in  favor  of  the  beneficiary  of  a  deed 
may  rest  on  his  possession  under  a  registered  deed  to  another  shown  by  the  un- 
disputed proof  to  hold  same  as  trustee  for  his  benefit;  and  the  court  may  assume 
the  fact  where  such  proof  is  undisputed.     (Pp.  568,  569.) 

6. — Limitation — Adverse  Possession— Jive  Years  Statute. 

Possession,  etc.,  of  land  under  a  registered  deed  may  be  constituted  by  the 
enclosure  and  use  as  pasture  of  a  large  tract,  though  within  the  enclosure  were 
lands  controlled  by  other  persons  using  it  jointly.     (P.  569.) 

7. — Same — ^Fences. 

Temporary  breaks  in  the  inclosure  of.  land  will  not  arrest  limitation.  Evi- 
dence as  to  inclosure  and  use  here  considered  is  held  to  present  no  question  as  to 
the  sufficiency  of  possession,  use,  etc.,  under  a  registered  deed  to  support  limita- 
tion; and  justify  a  peremptory  instruction  on  the  ground  that  such  defense  was 
established.     (Pp.  569,  570.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Matagorda  County.  Bumham  and  others  sued  the  Hardy 
Oil  Company  and  others  for  the  recovery  of  land.  Defendants  had 
yerdict  and  judgment  under  peremptory  instructions.  Plaintiffs  ap- 
pealed; and  the  judgment,  afiirmed  as  to  the  others,  was  reversed  and 
remanded  as  to  two  appellants,  Legge  and  Farjeon.  All  the  defend- 
ants applied  for  and  obtained  writ  of  error. 

Baldwin  dk  Baldwin,  L,  C.  Chrisiiwn,  Lane,  Conger  £  Attstin,  and 
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Devlin  &  Devlin,  for  plaintiffs  in  error. — The  Court  of  Civil  Appeals 
was  right  in  holding  that  appellees  were  not  innocent  purchasers  for 
value  without  notice  and  could  not  prescribe  under  the  three-year  statute 
of  limitation.  Hill  v.  Moore,  85  Texas,  338;  Caruth  v.  Grigsby,  57 
Texas,  259 ;  Grigsbjr  v.  May,  84  Texas,  240 ;  Cole  v.  Grigsby,  89  Texas, 
223;  Veramendi  v.  Hutchins,  48  Texas,  531;  Thompson  v.  Cragg,  24 
Texas,  582;  Wiess  v.  Goodhue,  98  Texas,  280;  Eandolph  v.  Junker, 
1  Texas  Civ.  App.,  517,  21  S.  W.,  552;  Hall  v.  Gwynne,  4  Texas  Civ. 
App.,  109,  23  S.  W.,  290. 

Under  the  authorities  the  defendants  in  error  failed  to  establish  title 
by  five  years'  limitation.  Fuentes  v.  McDonald,  85  Texas,  136;  Rich- 
ards V.  Smith,  67  Texas,  612;  Dunn  v.  Taylor,  102  Texas,  80;  Vineyard 
V.  Brundrett,  17  Texas  Civ.  App.,  147;  Whitney  v.  United  States,  167 
U.  S.,  529;  Bergere  v.  United  States,  168  U.  S.,  66. 

Limitations  would  not  run  against  the  plaintiffs  in  this  case  for  the 
reason  that  they  and  their  ancestors  through  whom  they  deraign  title 
were  co-tenants  or  tenants  in  common  with  Henry  Parker  and  Wm.  E. 
Parker,  and  the  undisputed  evidence  shows  that  the  plaintiffs  resided 
in  the  State  of  California  and  did  not  know  that  their  co-tenants  had 
ever  conveyed  the  property  or  that  the  defendants  were  in  actual  and 
adverse  possession  of  the  property.  Stubblefield  v.  Hanson,  94  S.  W., 
406;  Fuentes  v.  McDonald,  85  Texas,  132;  Alexander  v.  Kennedy,  19 
Texas,  488;  Roberts  v.  Morgan,  30  Vt.,  319;  Portis  v.  Hill,  3  Texas, 
279;  La  Fontaine  v.  Dee,  68  N".  W.,  220. 

The  fact  that  the  registered  deed  to  Kountze  was  made  in  trust  for 
the  land  and  cattle  company,  the  party  tal^ng  possession,  being  shown 
only  by  the  uncorroborated  testimony  of  an  interested  witness,  it  was 
error  to  take  from  the  jury  the  question  whether  the  possession  was 
held  under  that  deed.  Coats  v.  Elliott,  23  Texas,  613;  Pridgen  v. 
Walker,  40  Texas,  136;  Gonzales  v.  Adoue,  56  S.  W.,  548;  Sonnenthiel 
V.  Brewing  Co.,  172  U.  S.,  408;  Hobart  National  Bank  v.  Fordtran, 
122  S.  W.,  413;  Grace  v.  Hanks,  57  Texas,  14-15. 

The  land  and  cattle  company  could  not  prescribe  under  a  registered 
deed  to  Kountze.  Sorley  v.  Matlock,  79  Texas,  307;  Cook  v.  Dennis, 
61  Texas,  248;  Dunn  v.  Taylor,  102  Texas,  85;  Gillum  v.  Fuqua,  61 
S.  W.,  959;  Logan  v.  Robertson,  83  S.  W.,  395-400;  Lackey  v.  Bennett, 
65  S.  W.,  651,  and  authorities  there  cited. 

The  plaintiffs  in  error,  not  being  barred  by  the  statute  of  five  years 
limitations,  at  the  time  the  Henry  Parker  Lieague  was  subdivided  into 
small  tracts,  and  these  tracts  placed  upon  the  market  and  a  part  thereof 
'sold,  this  of  itself  would  constitute  such  a  break  as  would  stop  the 
statute  of  limitations.  Turner  v.  Moore,  81  Texas,  206;  Beaumont 
Pasture  Co.  v.  Polk,  55  S.  W.,  614;  Allen  v.  Boggess,  94  Texas,  85. 

Oill  &  Jones,  R.  A.  John,  Gaines  <&  Coriett,  F.  W.  King,  and 
0.  G,  Kelley,  for  defendants  in  error. — When  the  league  of  land  in 
controversy  was  patented  to  Henry  Parker,  he  thereby  acquired  the 
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legal  title  to  the  whole,  and  held  in  trust  for  the  heirs  of  his  deceased 
wife  the  equitable  title  to  one-half,  and  when  he  conveyed  the  entire 
league  to  Wm.  p].  Parker,  under  whom  the  defendants  deraign  title, 
they  thereby  acquired  the  legal  title  to  the  whole  aforesaid  league,  and 
can  urge  the  statute  of  limitation  of  three  years  against  the  equitable 
title  asserted  by  the  heirs  of  the  deceased  wife.  Baldwin  v.  Root,  90 
Texas,  54(3;  Grigsby  v.  May,  84  Texas,  240;  Burleson  v.  Burleson,  28 
Texas,  383;  Browning  v.  Pumphrey,  81  Texas,  163;  Hill  v.  Moore,  62 
Texas,  610;  Patty  v.  Middleton,  82  Texas,  592;  Edwards  v.  Brown, 
68  Texas,  329 ;  Ross  v.  Kornrumpf ,  64  Texas,  394 ;  Sanborn  v.  Schuler, 
86  Texas,  116;  Kirby  v.  Moody,  84  Texas,  203;  Stiles  v.  Japhet,  84 
Texas,  91 ;  Pauncey  v.  May,  76  Texas,  565 ;  Daniel  v.  Mason,  90  Texas, 
240;  Henslev  v.  Lewis,  82  Texas,  595;  Brown  v.  Elmendorf,  87  Texas, 
56;  Holland^.  Couts,  98  S.  W.,  231;  Clark  v.  Cattron,  23  Texas  Civ. 
App.,  51,  56  S.  W.,  99;  Eastham  v.  Sims,  11  Texas  Civ.  App.,  135; 
Bass  v.  Davis,  38  S.  W.,  270;  Randolph  v.  Junker,  1  Texas  Civ. 
App.,  523. 

The  will,  with  the  recitals  therein  contained,  that  the  other  com- 
munity heirs  had  received  their  portion  of  his  estate,  constitutes  color 
of  title;  and  defendants,  deraigning  title  thereunder,  are  entitled  to 
plead  the  statute  of  limitation  of  three  years.  Rev.  Stats.,  arts.  3340 
and  3341;  Pearson  v.  Burditt,  26  Texas,  173;  Erhard  v.  Hearne,  47 
Texas,  469;  Tjcague  v.  Rogan,  59  Texas,  434;  Grigsby  v.  May,  84 
Texas,  252;  Watrous  v.  McGrew,  16  Texas,  513;  Dailey  v.  Starr,  26 
Texas,  565;  Garner  v.  Lacker,  71  Texas,  435;  Hensel  v.  Kegans,  79 
Texas,  349;  Harrison  v.  McMurray,  71  Texas,  128;  Box  v.  Word,  65 
Texas,  166;  Clark  v.  Cattron,  23  Texas  Civ.  App.,  51,  56  S.  W.,  99; 
First  Greenleaf  on  Ev.  (16th  ed.),  sec.  108. 

That  there  were  lands  within  the  pasture  of  the  Texas  Land  &  Cattle 
Company  owned  and  claimed  by  other  people,  did  not  affect  the  ad- 
verse possession  of  said  company,  see  Brown  v.  O'Brien,  11  Texas  Civ. 
App.,  459;  Taliaferro  v.  Butler,  77  Texas,  578;  League  v.  Buena  Ven- 
tura Stock  Co.,  2  Texas  Civ.  App.,  448 ;  Church  v.  Waggoner,  78  Texas, 
203;  Parker  v.  Xewberry,  83  Texas,  431;  Watkins  v.^bates,  24  Texas 
Civ.  App.,  385. 

The  size  of  the  pasture  did  not  affect  the  question.  Harris  v.  Bryson, 
34  Texas  Civ.  App.,  532,  80  S.  W.,  105. 

That  falling  down  of  fences  and  temporarv  breaches  therein  do  not 
interrupt  the  statute,  see  Gunter  v.  ^leade,  78  Texas,  634;  Williams  v. 
Eand,  9  Texas  Civ.  App.,  636:  Moore  v.  McCown,  20  S.  W.,  1113. 

That  Gainor's  possG>sion  was  not  adverse  to  the  company,  and  was 
the  constructive  jiossession  of  the  company  to  the  whole  league,  see 
Juneman  v.  Franklin,  67  Texas,  411;  Bruce  v.  Richardson,  26  Texas 
Civ.  App.,  615,  64  S.  W.,  785;  Mattfeld  v.  Huntington,  17  Texas  Civ. 
App.,  716,  43  S.  W.,  53;  Saxton  v.  Corbett,  122  S.  W.,  75;  McCamant 
v.  Roberts,  80  Texas,  325;  Parker  v.  Cockrell,  31  S.  W.,  221;  Harris 
V.  Iglehart,  113  S.  W.,  170;  ITorton  v.  Crawford,  10  Texas,  388;  Cim- 
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ningbam  v.  Frandtzen,  26  Texas,  38;  Evitts  v.  Roth,  61  Texas,  83; 
Ramirez  v.  Smith,  94  Texas,  191;  Brownson  v.  Scanlan,  59  Texas,  226; 
Dunn  V.  Taylor,  42  Texas  Civ.  App.,  241,  94  S.  W.,  347;  Neyland  v. 
Lumber  Co.,*^  26  Texas  Civ.  App.,  417,  64  S.  W.,  696;  Texas  Land  Co. 
V.  Williams,  51  Texas,  52. 

That  the  possession  of  Branch  and  McFadden,  the  tenants  of  the 
Texas  Land  &  Cattle  Company,  of  the  various  tracts  of  land  sold  by 
it  in  1892,  and  later,  was  the  possession  of  the  purchasers  and  sup- 
ported their  plea  of  limitation,  see  Heflin  v.  Burns,  70  Texas,  353; 
Davidson  v.  Wallingford,  88  Texas,  623;  Jacks  v.  Dillon,  6  Texas 
Civ.  App.,  195. 

That  the  Texas  Land  &  Cattle  Company  could  claim  by  limitation 
under  the  five  years  statute  under  the  deed  to  Aug.  Kountze,  see 
Thomson  v.  Weisman,  98  Texas,  170;  Kirby  v.  Hayden,  99  S.  W.,  746. 

The  possession  of  W.  E.  Parker  and  subsequent  purchasers  under 
their  deeds  put  the  statutes  of  limitation  in  motion,  and  it  was  not 
necessary  that  it  be  shown  that  the  plaintiffs  had  actual  notice  of  such 
adverse  holding.  Church  v.  Waggoner,  78  Texas,  200;  Jacks  v.  Dillon, 
6  Texas  Civ.  App.,  192;  Byers  v.  Carll,  7  Texas  Civ.  App.,  423; 
Miller  v.  Gist,  91  Texas,  340 ;  York  v.  Hutcheson,  37  Texas  Civ.  App., 
367;  Meriman  v.  Blalock,  122  S.  W.,  403;  Hardy  Oil  Co.  v.  Bumham, 
124  S.  W.,  225;  Cryer  v.  Andrews,  11  Texas,  181;  Mayes  v.  Manning, 
73  Texas,  46;  Puckett  v.  McDaniel,  8  Texas  Civ.  App.,  633;  Humphreys 
V.  Edwards.  89  Texas,  518. 

That  subdivision  of  the  league  did  not  destroy  adverse  possession,  see 
Robinson  v.  Jone^,  2  Texas  Civ.  App.,  321. 

That  the  possession  of  the  Texas  Land  &  Cattle  Company,  through 
its  tenants,  was  the  possession  of  the  purchasers,  see  Heflin  v.  Burns, 
70  Texas,  353;  Davidso^  v.  Wallingford,  88  Texas,  623;  Jacks  v. 
Dillon,  6  Texas  Civ.  App.,  195. 

Gill  &  Jones  filed  brief  in  the  Court  of  Civil  Appeals  for  the  Pay- 
streak  Oil   Company,  defendant. 

Baker,  Botts,  Parl-er  iC  Garwood  filed  brief  in  the  Court  of  Civil 
Appeals  for  defendant  Rio  Bravo  Oil  Company. 

Mr.  Chief  Justice  PHILLIPS  delivered  the  opinion  of  the  court. 

The  suit  was  by  James  H.  Bumham  and  others,  representing  the 
interest  of  Emily  Parker,  a  daughter  of  Henry  Parker  and  Henrietta 
Parker,  his  wife,  for  approximately  an  undivided  one- fourth  interest 
in  a  league  of  land  originally  granted  to  Henrys  Parker,  constituting 
community  property  of  himself  and  wife,  Henrietta,  conveyed  by  Henry 
Parker,  after  the  death  of  his  wife,  to  his  son,  Wm.  E.  Parker,  to  whom, 
by  the  will  of  Henry  Parker,  which  was  duly  probated,  it  was  also 
devisee!. 

Tbe  defondanfs  held  the  title  thus  conveved  and  devised  to  Wra.  E. 
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Parker.  Against  the  suit  of  plaintiffs,  they  pleaded  limitation  under 
both  the  three  and  five  years  statutes.  Their  plea  of  limitation  under 
the  five  years  statute  was  sustained  by  the  trial  court  as  against  all 
the  plaintiffs,  and  under  that  defense  a  general  verdict  in  their  favor 
was  directed.  The  judgment  was  aflBrmed  by  the  Court  of  Civil  Ap- 
peals as  to  all  of  the  plaintiffs  except  two.  As  to  those  two,  Mrs. 
Emma  Irene  Legge  and  Herbert  Farjeon,  because  of  their  minority  at 
the  time  of  the  death  of  their  mother,  a  daughter  of  Emily  Parker,  it 
was  held  that  the  evidence  did  not  conclusively  establish  that  they 
were  barred  under  the  five  years  statute  as  to  all  of  the  land;  and  as 
to  them,  accordingly, — except  as  to  1008  acres  awarded  by  the  trial 
court  to  the  defendant,  the  Northern  Irrigation  Company,  as  to  which 
the  judgment  was  affirmed  against  all  of  the  plaintiffs, — the  judgment 
was  reversed  and  the  cause  remanded  for  further  trial.    147  S.  W.,  330. 

All  of  the  plaintiffs  applied  for  a  writ  of  error  at  a  time  before 
the  Amendment  of  1913,  relating  to  the  jurisdiction  of  this  court, 
became  effective.  The  writ  was  granted,  generally.  It  conclusively 
appears  that  the  Northern  Irrigation  Company  has  a  good  limitation 
title  under  the  five  years  statute  to  its  1008  acres  against  all  the 
plaintiffs.  The  decision  of  the  Court  of  Civil  Appeals  did  not  prac- 
tically settle  the  case  as  between  Mrs.  Legge  and  Herbert  Farjeon  and 
the  other  defendants.  It  was  not  so  claimed  in  the  petition  for  writ 
of  error.  Nor  did  the  petition  bring  the  case  as  between  them  within 
any  of  the  other  exceptions  defined  in  article  941,  Revised  Statutes  of 
1895,  giving  this  court  jurisdiction  of  a  reversed  and  remanded  cause. 
The  case  has  been  considered,  therefore,  only  in  its  relation  to  those 
plaintiffs  against  whom  the  trial  court  judgment  was  affirmed. 

A  careful  review  of  the  record  and,  in  particular,  the  testimony 
which  it  is  urged  in  the  petition  for  writ  of  error  presented  an  issue 
as  to  title  in  the  defendants  under  the  five  years  statute  of  limitation, 
convinces  us  that  the  ruling  of  the  Court  of  Civil  Appeals  upon  that 
question  was  correct.  The  affirmance  of  its  judgment  accordingly  re- 
sults. This  would  ordinarily  render  unnecessary  any  discussion  of 
another  defense  in  the  case.  But  since  it  is  asserted  that  some  con- 
fusion exists  in  the  decisions  of  the  court  upon  the  question  of  the 
application  of  the  three  years  statute  of  limitation  to  a  case  of  this 
character,  we  deem  it  best,  in  view  of  the  importance  of  the  question 
and  its  general  interest,  to  give  it  some  attention,  particularly  since 
a  branch  of  the  case  is  to  be  retried,  where  it  is  doubtless  intended  to 
again  urge  this  defense.  We  will,  therefore,  discuss  this  question  be- 
fore turning  to  the  features  of  the  case  which  in  our  opinion  entitle 
to  affirmance  the  holding  of  the  Court  of.  Civil  Appeals  as  to  the  de- 
fendants' title  by  limitation  of  five  years. 

The  grant  of  the  league  was  in  the  name  of  Henry  Parker.  It 
showed  upon  its  face  that  the  land  was  the  community  property  of 
himself  and  his  wife,  Henrietta,  then  living.  It  was  owned  by  the 
community  at  the  time  of  Henrietta  Parker^s  death,  in  1835.     There 
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was  no  partition  of  the  community  property  between  Henry  Parker 
and  the  children  of  himself  and  his  wife,  Henrietta,  of  whom,  as  stated., 
Emily  Parker,  through  whom  the  plaintiffs  claim,  and  who  married 
James  G.  Burnham,  was  one.  The  conveyance  of  the  league  by  Henry 
Parker,  after  his  wife's  death,  to  Wm.  E.  Parker  was  not  for  the  pur- 
pose of  paving  debts  of  community,  but  for  a  stated  consideration 
of  $500. 

Holding  by  regular  conveyances  the  title  to  the  league  acquired  by 
Wm.  E.  Parker  through  Henry  Parker's  deed  and  will,  the  defendants 
contend  that  they  have  "title"  by  a  regular  chain  of  transfer  from 
the  sovereignty  of  the  soil,  and  are,  therefore,  entitled  to  invoke  the 
three  years  statute  of  limitation.  Under  a  similar  contention  the  con- 
trary was,  at  an  early  time,  expressly  held  in  Veramendi  v.  Hutchins, 
48  Texas,  531,  and  in  other  cases.  This  ruling  has.  never  been  de- 
parted from  or  varied  by  any  express  decision.  It  was  reaffirmed  as 
late  as  Cole  v.  Grigsby,  89  Texas,  223,  35  S.  W.,  792.' 

But  it  is  urged  by  the  defendants  that  at  the  time  of  such  decisions 
as  Veramendi  v.  Hutchins  it  had  not  been  firmly  established  in  the 
decisions  of  the  court  that  a  grant  of  community  lands  in  the  name 
of  the  husband  vested  in  him  the  legal  title,  and  under  such  a  grant 
that  the  wife's  title  was  only  an  equitable  one.  On  the  contrary,  it 
is  said,  the  holding  of  the  court  at  that  time  was  that  the  husband 
and  wife  each  took  a  legal  title  to  community  lands  so  granted.  And 
this  is  made  the  foundation  for  the  argument  that  when,  in  Patty  v. 
Middleton,  82  Texas,  586,  17  S.  W.,  909,  it  was  declared  that  "the 
husband's  title  under  such  a  grant  or  deed  is  the  legal  title,  and'  the 
right  of  the  wife  is  an  equitable  interest,  changing,  it  is  claimed,  the 
former  rule  of  the  court  upon  that  question,  there  was  also  changed, 
in  effect,  the  holding  of  Veramendi  v.  Hutchins  and  like  cases  as  to 
the  character  of  title  acquired  under  a  deed  from  the  husband  to  com- 
munity lands  so  originally  granted  or  conveyed,  enabling  one,  now, 
who  holds  such  title  deraigned  from  the  husband,  to  prescribe  under 
the  three  years  limitation  statute.  It  is  further  urged,  as  we  under- 
stand the  contention,  that  such  is  the  effect  of  the  later  case  of  Grigsby 
V.  May,  84  Texas,  240,  19  S.  W.,  343;  and  that  Cole  v.  Grigsby,  89 
Texas,  223,  35  S.  W.,  292,  is  in  conflict  with  that  decision. 

Without  an  accurate  understanding  of  what  is  meant  by  "title,"  as 
that  term  is  used  in  the  three  years  limitation  statute,  any  discussion 
of  this  question  is  futile.  It  is  altogether  determined  by  the  legal  in- 
terpretation of  the  term  as  there  used.  The  meaning  of  the  term,  a? 
thus  used,  is  well  established  in  the  decisions  of  this  court.  Their 
correctness  is  not  open  to  controversy.  To  clear  this  question  of  all 
apparent  confusion,  it  is  only  necessary  to  apply  that  interpretation  to 
the  character  of  title  conveyed  by  the  deed  of  Henry  Parker  in  this  case. 

The  word  "title,"  in  its  ordinary  acceptance,  may  be  correctly  em- 
ployed, and  often  is  employed,  in  entirely  distinct  senses  It  is  some- 
times used  to  denote  a  right  in  property.^  As  thus  used,  it  is  equiv- 
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alent  to  ^^estate."  It  is  sometimes  used  to  signify  the  mere  legal  evi- 
dence of  a  right,  as  distinguished  from  the  real  right  or  beneficial  in- 
terest. It  is  in  this  latter  sense  that  the  term,  ^legal  title,^^  has  its 
origin.     Patty  v.  Middleton. 

As  the  term  is  used  in  this  statute,  it  necessarily  means  something 
less  than  the  paramount  right  to  the  land.  The  holder  of  such  a  right 
stands  in  no  need  of  limitation  for  the  establishment  of  the  superiority 
of  his  claim.  A  statute  of  limitation  of  itself  implies  the  existence 
of  a  better  right  than  that  possessed  by  the  limitation  claimant.  Like- 
wise, the  term  as  used  in  the  statute  necessarily  means  something  more 
than  the  right  conferred  by  naked  deed,  adverse  possession  under  which, 
though  it  conveys  no  title,  will,  with  other  requirements  met,  perfect 
a  limitation  titli  under  the,  five  years  statute.  Otherwise,  there  could 
be  no  justification  for  permitting  the  title  to  ripen  under  a  shorter 
period  of  possession  than  is  required  by  the  five  years  statute. 

The  necessity,  as  the  Legislature  viewed  it,  of  quieting  by  limitation 
the  rights  to  land  of  persons  who  stood  in  neither  of  these  situations, 
but  who  occupied,  it  might  be  said,  a  ground  between  them,  was  the 
cause  of  the  enactment  of  this  statute.  In  an  enactment  of  such  de- 
sign, this  would  lead,  naturally,  to  the  employment  of  the  term  "title/* 
if  employed  at  all,  in  some  strictly  technical  sense.  Hence,  its  defi- 
nition in  the  statute  as  "a  regular  chain  of  transfer  from  or  under 
the  sovereignty  of  the  soil.'^ 

This  'means,  in  a  word,  that  the  claimant,  by  a  regular  chain  of 
transfer  of  itself  effectual  for  that  purpose,  must  possess  the  purported 
title  originally  conferred  '  by  the  sovereign's  grant,  the  source  of  the 
claimants  right.  It  is  not  necessary  that  he  hold  whatever  better 
right  may  lie  back  of  the  grant.  Nor  is  it  essential  that  any  con- 
veyance in  the  chain  subsequent  to  the  grant  bestow  a  higher  right 
than  does  the  grant.  The  title  must  simply  flow  unbrokerdy  from  its 
source.  It  is  not  required  at  any  stage  to  rise  above  its  source,  but 
it  must  maintain  throughout  its  succession  all  of  the  elements  of  its 
source.  To  have  this  character  and  effect,  the  chain  of  transfer  must, 
therefore,  be  such  as,  in  itself,  will  invest  the  claimant  with  the  right 
originally  acquired  in  virtue  of  the  grant.  League  v.  Bogan,  59  Texas, 
427 ;  Grigsby  v.  May,  84  Texas,  240,  19  S.  W.,  343. 

The  force  of  the  grant  as  the  source  of  the  right  in  all  ca^es  arising 
under  the  statute  lies  merely  in  the  power  of  the  State  as  a  sovereignty, 
whether  rightfully  or  wrongfully  exercised,  to  make  the  grant  The 
whole  theory  of  the  statute  is  that  a  right  evidenced  by  a  grant  from 
the  sovereignty,  though  it  be  not  the  better  right,  is  entitled  to  a  measure 
of  protection;  that  the  State  ought  not  to  leave  helpless  against  even 
the  superior  right  those  whom  it  has  encouraged  to  acquire  a  title  on 
the  faith  of  its  own  sovereign  act  in  granting  it.  But  while  such  a 
title,  where  held  by  a  regular  chain  of  transfer  connecting  with  the 
grant,  is,  through  this  statute,  given  the  protection  of  limitation  per- 
fected by,  relatively,  only  a  short  period  of  possession,  the  reason  that 
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in  its  origin  it  is  so  protected  is  simply  because  of  the  State's  power 
to  create  it.  If  there  be  a  want  of  power  to  issue  the  grant,  it  does 
not  amount  to  a  grant,  and  will  not  constitute  the  basis  of  a  transfer 
of  title  from  the  sovereign.  Smith  v.  Power,  23  Texas,  33 ;  League  v. 
Eogan. 

With  the  right,  in  its  inception,  afforded  the  protection  of  the  statute 
only  because  of  the  power  of  the  sovereign  to  confer  it,  there  must  con- 
tinue in  those  whose  successive  transfers  constitute  the  chain  of  title, 
the  power  to  convey  it.  Such  power  is  necessary  to  effectually  transfer 
the  title ;  unless  it  exists,  the  title  does  not  connect  by  unbroken  chain 
with  the  grant. 

The  statute  does  not  recognize  as  "title^^  any  mere  apparent  right 
to  the  land  granted.  While  it  has  reference  only  to  the  title  originally 
evidenced  by  the  grant,  and  disregards  all  other  title,  at  no  stage  does 
it  deal  with  any  apparent  right  under  that  title,  or  with  any  right 
less  than  the  actual  "interest^'  or  "estate"  created  by  the  grant.  The 
claimants  title  must  connect  with  the  grant.  It  does  not  connect  with 
the  grant  unless  he  holds  the  right  vested  by  the  grant.  He  does  not 
hold  such  right,  unless  he  has  acquired,  to  the  extent  that  the  grant 
conferred  it,  the  real  and  beneficial  interest  in  the  land.  He  acquires 
that  interest,  if  the  chain  of  transfer  is  suflBcient  in  itself  to  invest 
him  with  it.  But  the  chain  of  transfer  is  not  suflScient  in  itself  for 
that  purpose,  if  any  grantor  in  the  chain  is  without  the  legal  power  to 
convey  what  his  deed  purports  to  convey. 

These  propositions  are  in  our  opinion  self-evident.  They  are  estab- 
lished in  the  decisions  of  the  court,  and  are  not  open  to  challenge. 

For  instance,  it  tas  been  many  times  declared  that  one  holding  by 
conveyance  from  another  who  had  formerly  parted  with  his  title,  does 
not  hold  "title  or  color  of  title,"  as  those  terms  are  used  in  the  three 
years  limitation  statute.  Wright  v.  Daily,  26  Texas,  730;  Harris  v. 
Hardeman,  27  Texas,  249;  Long  v.  Brenneman,  59  Texas,  210.  "This 
is  so  held,"  it  was  said  in  League  v.  Rogan,  "upon  the  ground  of  want 
of  power  in  the  grantor,  resulting  from  his  prior  sale  and  consequent 
want  of  title,  either  legal  or  equitable,  to  pass  any  title  whatever  to 
another/' 

A  person  holding  under  the  junior  conveyance  from  such  a  grantor, 
and  paying  value  in  good  faith,  without  actual  or  coustructive  notice, 
of  the  prior  conveyance,  would  acquire  the  title  under  the  doctrine  which 
protects  an  innocent  purchaser.  He  would  so  obtain  it  because  of  the 
apparent  right  in  the  grantor  to  convey  it,  and  his  purchase  in  reliance 
thereon.  He  would  have  the  title,  by  what  the  law  in  such  a  case 
esteems  the  better  right.  But  with  his  grantor  having,  in  fact,  parted 
with  his  interest  by  prior  conveyance,  would  it  be  contended  that  he 
had  "title,"  as  that  term  is  used  in  the  limitation  statute?  If  so, 
there  may  be  two  regular  chains  of  transfer  from  the  sovereignty  of 
the  soil  for  the  same  land.  Such,  however,  is  not  the  law.  A  convey- 
ance by  an  original  grantee  or  any  succeeding  grantor  in  the  chain  of 


Digitized  by  VjOOQIC 


564  Texas  Supreme  Coubt  Reports,  Vol.  108.  [June, 

title  who  had  previously  transferred  his  interest,  is  necessarily  col- 
lateral, and  not  a  part  of  the  regular  chain  of  transfer  which  the 
statute  requires.  It  is  impossible  for  the  title  under  it  to  connect 
with  the  grant.     Grigsby  v.  May. 

In  this  State  the  beneficial  interests  of  the  husband  and  wife  in 
community  property  are  equal,  whether  the  grant  or  deed  to  the  prop- 
erty be  in  the  name  of  only  one  of  them  or  to  them  jointly.  Though 
the  gi'ant  or  deed  be  in  the  name  of  the  husband,  alone,  the  "interest** 
or  "estate''  of  the  wife  in  the  property  is  as  absolute  as  that  of  the 
husband.  She  acquires  her  interest  in  virtue  of  our  law  governing 
community  property,  and  the  force  which  that  law  imparts  to  a  con- 
veyance of  the  property  to  the  husband  during  the  marriage.  She 
takes  under  a  grant  or  deed  in  his  name  to  the  same  extent  that  he 
does;  and  it  is  as  fully  through  the  grant  as  is  true  of  his  interest, 
that  she  is  invested  with  her  right. 

After  her  death,  the  husband  may  legally  convey  her  interest  only 
for  the  purpose  of  paying  community  debts.  He  is  wholly  without 
power,  after  her  death,  to  convey  it  for  any  other  purpose.  This  is 
so  because  of  his  want  of  ownership  of  her  interest  and  the  refusal 
of  the  law  to  recognize  any  authority  in  one  person  to  dispose  of 
another's  property  unless  duly  empowered. 

Where  the  grant  or  deed  to  cc«nmunity  lands  is  in  the  name  of  the 
husband,  the  legal  title  to  the  lands  is  in  him.  The  title  he  has  is  tKe 
legal  title  because  it  is  the  evidence  of  ownership  required  by  law. 
With  the  evidence  of  title  afforded  by  the  grant  or  deed — ^the  mode  of 
acquiring  title  as  provided  by  law — ^thus  proving  ownership  in  him,  one 
purchasing  in  good  faith  from  him,  after  the  wife's  death,  without 
notice  of  the  community  character  of  the  property  or  of  some  fact 
sufficient  to  require  inquiry,  will  acquire  title  to  the  wife's  interest 
against  her  heirs,  the  real  owners  of  it.  But  this  is  not  so  because 
of  any  power  in  the  husband  to  convey  the  interest.  Having  no  author- 
ity whatever  to  convey  it  after  her  death  except  in  the  payment  of 
community  debts,  he  has  no  more  real  power  to  convey  it  to  an  inno- 
cent purchaser  than  to  anyone  else.  The  innocent  purchaser,  under 
the  conditions  named,  acquires  the  title  to  the  interest  through  the 
force  alone,  of  the  doctrine  of  equity  which  refuses  to  visit  loss  upon 
one  in  his  situation,  but  imposes'  it  rather  upon  those  who,  having  the 
real  interest,  have  been  negligent  in  permitting  another  to  hold  the 
legal  evidence  of  perfect  right  in  himself. 

Such  is  the  holding  of  Patty  v.  Middleton  and  of  decisions  even 
prior  to  it,  notablv,  Hill  v.  Moore,  62. Texas,  610,  and  Edwards  v. 
Brown,  68  Texas,  329,  4  S.  W.,  380,  5  S.  W.,  87.  But  that  holding 
has  no  relation  to  what  is  meant  by  "title"  under  the  three  years  lim- 
itation statute.  A  limitation  claimant  is  not  entitled  to  the  protection 
which  is  accorded  to  an  innocent  purchaser.  He  derives  no  aid  from 
equity,  nor  is  he  dependent  upon  any  of  its  doctrines.  The  statute, 
alone,  is  the  measure  of  his  right,  and  meeting  its  requirements  alone 
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entitles  him  to  its  protection.  ^T?itle/^  as  used  in  this  statute,  does  not 
mean  the  title  which  equity  may  in  a  proper  case  bestow.  It  refers  to 
a  title  held  by  legal  right  as  evidenced  by  a  regular  chain  of  transfer 
from  the  sovereignty  of  the  soil.  For  illustration,  the  claimant's  rights 
are  not  prejudiced  by  actual  knowledge  of  the  existence  of  the  superior 
right.  By  the  same  rule,  they  are  not  bettered  by  his  want  of  knowl- 
edge of  its  existence.  No  equitable  considerations  can  make  them 
superior  to  what  they  would  be  without  the  presence  of  such  consid- 
erations. His  title  ia  simply  such  as  the  chain  of  transfer,  tested  by 
itself,  unaided  by  any  equity  and  unimpaired  by  any  equity,  confers. 
It  is  not  defeated  by  the  rights  of  others  which  lie  outside  of  it. 
Neither  is  it  supported  by  any  rights  in  favor  of  the  claimant  which 
lie  equally  without  it.  Its  strength,  as  well  as  its  weakness,  is  only 
that  of  the  chain  of  transfer  which  constitutes  it. 

In  this  case,  the  community  interest  of  Henrietta  Parker  in  the 
league  of  land  did  not  lie  outside  of  the  grant  to  Henry  Parker.  It 
vested  in  her  in  virtue  of  the  grant  just  as  effectually  as  did  the  other 
half  interest  in  Henry  Parker.  The  grant  was  as  much  the  source 
of  her  right  as  his,  and  evidenced  her  right  no  less  strongly.  His 
attempted  conveyance  of  her  interest,  after  her  death,  to  Wm.  E. 
Parker  not  being  for  a  purpose  authorized  by  law,  it  was  of  no  effect 
because  of  his  want  of  power  to  make  the  conveyance.  This  is  equally 
true  of  the  devise  to  Wm.  E.  Parker  under  Henry  Parker's  will.  Wm.  E. 
Parker  did  not  acquire  "title''  to  her  interest  under  either  the  deed  or 
will.  He  did  not  obtain  "the  interest"  of  the  wife  which  vested  under 
the  grant,  and  as  to  such  interest,  therefore,  his  title, — :the  grant  and 
the  deed,  or  the  grant  and  the  will,  in  itself  and  tested  by  itself,  did 
not  connect  with  the  grant. 

Grigsby  V.  May  was  decided  after  Patty  v.  Middleton.  The  opinions 
in  both  cases  were  written,  by  Chief  Justice  Stayton.  Each  is  an  en- 
during monument  to  his  ability  and  learning.  In  Grigsby  v.  May,  the 
holding  of  Veramendi  v.  Hutchins,  where  tlie  same  contention  was 
made  as  is  here  urged,  in  reference  to  the  effect  of  a  husband's  at- 
tempted conveyance  of  the  wife's  community  interest  in  lands  after 
her  death,  was  recognized  as  correct.     It  was  there  said: 

"That  the  ^title'  of  the  original  grantee,  using  the  word  ^title'  in  the 
sense  of  right,  interest,  or  estate,  must  pass  by  conveyances  subsequent 
to  the  patent  in  order  to  constitute  ^title'  or  ^color  of  title,'  is  too  clear 
for  controversy;  but  it  does  not  follow  from  this  that  the  conveyance 
must  pass  the  superior  right  to  the  land;  aiid  for  this  reason  the  con- 
veyance made  by  Colonel  Bowie,  referred  to  in  Veramendi  v.  Hutchins, 
did  give  title  to  one-half  of  the  league  of  land,  but  not  to  the  other 
half,  simply  became  he  had  no  power  after  the  death  of  his  wife,  in 
the  absence  of  circumstances  conferring  it,  to  convey  the  interest  vested 
in  his  wife  under  the  grant  itself" 

Further,  in  that  opinion,  in  speaking  of  the  requirement  of  this 
statute  that  the  claimant  show  a  regular  chain  of  transfer  from  or 
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under  tHe  sovereignty  of  the  soil  "conveying  what  the  sovereign's  grant 
purports  to  convey,"  this  is  said: 

"The  conveyances  in  the  chain  must  be  sufficient  to  do  that  (convey 
what  the  grant  purports  to  convey),  assuming  that  they  are  sufficient 
if  they  be  executed  by  the  proper  persons,  as  conveyances  of  land  are 
required  to  be,  and  on  their  faces  purport  to  convey  the  land  described 
in  the  original  grant,  and  be  not  collateral." 

The  statement  in  this  quotation  as  to  the  conveyances  in  the  chain 
being  sufficient  if  executed  by  the  proper  persons,  could  only  mean  the 
persons  having  the  legal  power  to  execute  them. 

The  correctness  of  the  ruling  in  Veramendi  v.  Hutchins,  and  the 
reason  therefor,  was  again  expressly  recognized  in  League  v.  Rogan,  in 
which  Judge  Gaines,  while  associate  justice,  wrote  the  opinion,  in  the 
following  language: 

^In  the  case  first  named  (Veramendi  v.  Hutchins)  it  was  held  that 
a  person  claiming  title  to  land,  community  property,  sold  by  a  hus- 
band after  the  grant  and  after  the  death  of  the  wife,  could  not,  in  a 
suit  by  the  heirs  of  the  wife  for  one-half  of  the  land,  successfully  de- 
fend under  the  statute  of  limiration  of  three  years;  for  the  reason 
that,  as  to  one-half,  the  purchaser  had  neither  title  nor  color  of  title. 
This  resulted  solely  from  the  tvant  of  power  in  ths  grantor  to  convey, 
and  the  chain  of  transfer  between  the  patent  and  the  claimant,  under 
such  conveyance,  is  broken." 

Pearson  v.  Burditt,  26  Texas,  172,  80  Am.  Dec,  648,  is  another 
decision  which  illustrates  that  while  the  conveyances  in  the  chain  need 
not,  under  this  statute,  pass  the  superior  right  to  the  land,  yet,  to  be 
effectual  as  conveyances  of  "what  the  sovereign's  grant  purports  to 
convey,"  they  must  be  executed  by  persons  having  the  power  to  do  so. 
There  the  suit  was  by  an  administrator  de  bonis  non  to  set  aside  a 
deed  of  a  former  administrator,  made  undqr  an  order  of  the  probate 
court,  to  Burditt,  the  defendant,  the  ground  of  the  action  being  fraud- 
ulent collusion  between  the  former  administrator  and  Burditt.  Burditt, 
among  other  defenses,  pleaded  the  statute  of  limitation  of  three  years. 
It  was  held  that  although  the  deed  was  subject  to  be  set  aside  on 
account  of  the  fraud,  it  was  capable  of  supporting  the  defense  of  lim- 
itation under  this  statute  because  of  the  power  of  the  administrator, 
through  the  probate  court  order,  to  make  it.  See  also  League  v.  Bogan 
for  a  review  of  this  decision. 

In  Grigshy  v.  May,  the  survey,  290  acres  of  which  were  in  contro- 
versy, was  the  community  property  of  John  Grigsby  and  his  second 
wife.  She  and  two  children  of  that  marriage  survived  him.  Seven 
children  of  his  former  marriage  likewise  survived  him.  While  John 
Grigsby  had  acquired  the  certificate  which  formed  the  basis  of  the 
survey  in  his  lifetime,  no  written  transfer  of  the  certificate  was  made 
until  after  his  death.  A  written  transfer  of  it  was  made  to  his  admin- 
istrator. Thereafter  and  subsequent  to  the  death  of  the  second  wife, 
the  survey  was  patented  "to  the  heirs  of  John  Grigsby,  deceased,  as- 


Digitized  by  VjOOQIC 


1917.11  BuRNHAM  ET  AL.  V.  Haedy  Oil  Co.  et  al.  567 

signee  of  James  A.  Sylvester."  The  estate  of  John  Grigsby  was  par- 
titioned in  the  probate  court  between  his  nine/children.  Nothing  was 
given  to  the  children  of  the  second  marriage,  or  to  a  third  child  of  the 
second  wife  by  a  later  marriage,  on  account  of  the  mother's  community 
interest  in  the  survey.  In  the  partition  James  Grigsby,  a  son  of  the 
first  marriage,  received  the  290  acres  of  land  in  controversy,  which 
were  duly  conveyed  to  him  by  the  administrator  under  the  order  of 
the  court,  like  conveyances  being  made  to  each  of  the  other  children 
of  the  lands  allotted  to  them.  The  suit  was  by  heirs  of  the  second 
wife  for  her  community  interest.  The  defendant  Hughes  had  acquired 
the  title  of  James  Grigsby.  The  question  in  the  case  was  as  to  the 
capacity  of  that  title  to  support  limitation  under  the  three  years  statute. 

Distinguishing  the  case  of  Veramendi  v.  Hutchins  upon  the  ground 
that  there,  the  wife  of  Colonel  Bowie,  in  virtue  of  the  grant  in  his 
name,  acquired  a  community  interest  in  the  land  granted,  just  as, 
here,  the  wife  of  Henry  Parker,  in  virtue  of  the  grant  to  him,  was  in- 
vested with  a  similar  interest  in  this  league,  it  was  held  that  the  patent 
"to  the  heirs  of  John  Grigsby^'  was  necessarily  hostile  to  the  wife;  that 
it  ignored  the  right  of  every  other  person  save  "the  heirs  of  John 
Grigsby,"  and  no  one  except  such  heirs  took  any  title  under  it;  that 
the  possession  by  the  heirs  of  the  second  wife  through  her  of  a  superior 
right  to  one-half  of  the  land  in  nowise  altered  the  fact  that  the  title 
given  by  the  sovereign  under  the  grant  was  only  to  "the  heirs  of  John 
Grigsby^^;  that  one  holding  that  title,  as  did  Hughes,  through  the 
proceedings  in  probate,  the  administrator's  deed  to  James  Grigsby,  and 
subsequent  regular  conveyances,  had  the  interest  of  every  one  recog- 
nized by  the  grant  as  having  any  right  in  the  land;  that  Hughes'  title, 
accordingly,  connected  with  the  grant,  and  entitled  him  to  prescribe 
under  the  three  years  statute.  In  other  words,  the  interest  of  the  wife 
was  superior  to  and  outside  of  the  grant  with  which  the  court  was  deal- 
ing in  that  case.  It  was  not  made  to  her  husband,  and  created  no 
interest  in  her  favor.  It  was  to  "the  heirs"  of  her  husband.  One  hold- 
ing their  title  had  "all  the  right  which  the  grant  purported  to  convey," 
and,  therefore,  had  "title"  within  the  meaning  of  the  statute. 

Cole  V.  Grigsby  (89  Texas,  223,  35  S.  W.,  792)  involved  a  grant 
of  an  entirely  different  nature.  It  was  of  community  lands,  as  was 
that  in  Grigsby  v.  May.  But  the  grant  was  "to  John  Grigsby,"  the 
husband.  This  makes  obvious  the  distinction  between  the  two  cases. 
The  wife  of  John  Grigsby  took  under  the  grant,  and  in  virtue  of  it, 
to  the  same  extent  as  did  Grigsby.  The  title  held  by  the  defendant 
Cole,  and  upon  which  his  plea  of  limitation  of  three  years  was  based, 
was  merely  such  as  was  deraigned  from  "the  heirs  of  John  Grigsby.'' 
This,  necessarily,  did  not  embrace  the  community  interest  of  the  wife. 
He  had  no  title  to  that  interest.  As  to  that  interest  he  did  not  con- 
nect with  the  grant,  and  hence  had  no  basis  for  a  plea  of  limitation  of 
three  years  against  the  heirs  of  the  wife.  There  is  no  conflict  between 
the  two  decisions. 
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In  Baldwin  v.  Boot,  90  Texas,  546,  40  S.  W.,  3,  the  patent,  which 
was  based  upon  an  unloeated  balance  certificate,  was  to  "the  heirs  of 
Jonas  Harrison,  deceased."  The  land  was  community  property  pi 
Jonas  Harrison  and  his  wife,  Eleanor,  who,  with  eight  children  of 
the  marriage,  survived  him.  Prior  to  the  location  of  the  certificate, 
which  was  also  issued  to  "the  heirs  of  Jonas  Harrison,  deceased,"  and 
the  issuance  of  the  patent,  the  surviving  wife  and  four  of  the  eight 
children  had  conveyed  their  entire  interest  in  the  certificate  to  Charles 
Turner,  warranting  the  title  to  the  land  to  be  surveyed  thereunder  to 
Turner,  his  heirs  and  assigns.  Root,  the  plaintiff,  held  Turner^s  title. 
He  sued  for  three-fourths  of  the  land  described  in  the  patent.  The 
patent  "to  the  heirs  of  Jonas  Harrison,  deceased/'  placed  the  legal  title 
to  the  land  in  the  eight  children.  Root  had  both  legal  and  equitable 
title  to  one-half  of  the  land  under  the  general  warranty  conveyance  of 
the  wife  and  four  of  the  eight  children  to  Turner.  As  to  the  remain- 
ing one-f(tiirth  claimed  by  him,  he  asserted  an  equitable  title,  derived 
through  the  wife's  conveyance  to  Turner,  held  in  trust. for  Turner  by 
the  other  four  children  having  the  legal  title  under  the  patent,  and 
representing  one-half  of  the  half  to  which  they  held  such  title  and 
claimed  by  Root  in  the  right  of  the  wife  from  whom  Turner  had  pur- 
chased it.  The  defendant  Baldwin  had  the  title  of  these  other  four 
children  who  had  not  conveyed  to  Turner.  The  court  held  that  that 
title  was  capable  of  supporting  his  plea  of  limitation  of  three  years 
against  the  equitable  interest  asserted  by  Root.'  This  was  clearly  cor- 
rect, since  one  holding  the  title  of  these  four  children  connected 
directly  with  the  patent  to  the  full  extent  of  the  right  conferred  upon 
them  by  patent.  As  to  such  right,  the  case  was  similar  to  Grigsby 
V.  May.  It  was  plainly  distinct  in  its  nature  from  cases  like  Vera- 
mendi  v.  Hutchins  and  Cole  v.  Grigsby,  as  it  is  from  this  one.  As 
in  Grigsby  v.  May,  the  wife^s  interest  lay  outside  of  the  State's  grant. 
In  the  present  case,  as  in  Veramendi  v.  Hutchins  and  Cole  v.  Grigsby, 
the  wife's  interest  vested  under  the  State's  grant. 

The  discussion  of  this  question  has  been  pursued  simply  in  an  effort 
to  make  plain  the  holding  of  the  court  upon  it.  The  court's  decisions 
upon  it  are  involved  in  no  confusion,  and  clearly  demonstrate  that  the 
title  deraigned  through  Henry  Parker  in  this  case  was  incapable  of 
supporting  limitation  of  three  years  against  the  suit  of  the  heirs  of 
Henry  Parker's  wife  for  her  original  community  interest  in  the  land. 

The  directed  verdict  in  favor  of  the  defendants  under  their  pleas 
of  five  years  limitation,  except  as  to  the  defendant,  the  Northern  Irri- 
gation Company,  rests  upon  the  possession  of  the  land  by  the  Texas 
Land  &  Cattle  Company,  under  which  they  claimed. 

The  suit  was  filed  October  15,  1908.  Wm.  E.  Parker  conveyed  the 
league  to  Joe  and  A.  Vanham  on  July  1,  1879.  They  conveyed  it  to 
August  Kountze  on  November  24,  1884.  Kountze  conveyed  it  to  the 
Texas  Land  &  Cattle  Company  on  June  21,  1890. 

The  deed  to  Kountze   was  filed  for  record  on  January   11,   1886. 
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There  was  no  issue  as  to  the  fact  that  Kountze  acquired  the  title  for 
the  Texas  Land  &  Cattle  Company,  so  there  was  nothing  to  submit  to 
the  jury  in  that  relation.  The  Texas  Land  &  Cattle  Company  was 
entitled  to  prescribe  under  the  five  years  statute  in  virtue  of  the  deed 
to  Kountze  and  its  registration.  'Phomson  v.  Baker,  90  Texas,  170, 
38  S.  W.,  21. 

In  the  spring  of  1886  the  Texas  Land  &  Cattle  Company  completed 
the  building  of  a  fence,  which,  with  an  artificial  barrier,  enclosed  a 
very  large  body  of  land,  estimated  as  being  twenty  miles  square.  This 
league  lay  within  that  enclosure.  It  took  possession  at  that  time  of 
the  body  of  land  so  enclosed,  and  held  continuous  possession,  using  it 
as  a  pasture  for  cattle  until  1897. 

Limitation  began  to  run  against  the  plaintiffs  as  to  whom  the  Court 
of  Civil  Appeals  affirmed  the  judgment  of  the  trial  court,  at  the  time 
the  land  and  cattle  company's  possession  commenced  under  this  en- 
closure. The  taxes  upon  the  league  were  regularly  paid.  Within  the 
enclosure  were  lands  controlled  by  persons  other  than  the  land  and 
cattle  company,  but  the  joint  use  of  the  enclosure  did  not,  under  the 
five  years  statute,  render  any  the  less  adverse  the  land  and  cattle  com- 
pany's possession  of  the  lands  within  it  which  it  owned  and  controlled. 
Taliaferro  v.  Butler,  77  Texas,  578,  14  S.  W.,  191;  Church  v.  Wag- 
goner, 78  Texas,  203,  14  S.  W.,  581;  Parker  v.  Newberry,  83  Texas, 
428,  18  S.  W.,  815;  Dunn  v.  Taylor,  102  Texas,  80,  113  S.  W.,  265. 

The  land  and  cattle  company  having  maintained  continuous  occu- 
pancy and  use  of  the  land,  under  a  registered  deed,  with  the  taxes 
regularly  paid,  for  more  than  five  years  before  the  filing  of  the  suit, 
the  only  question  left  in  the  case  as  related  to  limitation  of  five  years 
against  the  plaintiffs  referred  to,  is  the  sufficiency  of  the  fences  of 
the  enclosure  within  which  the  land  lay.  Temporary  breaks  in  the 
enclosure  do  not  arrest  limitation.  Gunter  v.  Meade,  78  Texas,  634, 
14  S.  W.,  562;  Moore  v.  McCown,  20  S.  W.,  1112;  Williams  v.  Rand, 
9  Texas  Civ.  App.,  631,  30  S.  W.,  511.  We  have  carefully  examined 
the  evidence  as  to  the  maintenance  of  the  fences.  We  do  not  think  it 
presents  any  doubt  as  to  the  outside  enclosure  being  sufficiently  main- 
tained for  more  than  five  continuous  years  after  its  completion  in  1886. 
There  was  in  our  opinion  no  issue  on  that  question  for  the  jury's 
determination.  For  instance,  it  is  asserted  in  the  petition  for  writ  of 
error  that  the  witnesses  Dowdy  and  Gainor  testified  that  certain  fences 
inside  the  larger  enclosure,  which  cut  off  certain  tracts  set  apart  for 
different  colonists,  were  not  kept  up  and  remained  from  only  one  to  two 
years;  and  that  the  witness  Hardy  testified  "that  the  outside  fences 
were  all  down  when  these  fences  (the  inside  fences  referred  to)  were 
constructed."  If  it  be  granted  that  this  is  a  proper  construction  of 
the  testimony  of  these  witnesses,  the  condition  of  the  inside  fences  is 
immaterial  upon  the  question.  It  was  only  necessary  that  the  outside 
enclosure  be  sufficiently  maintained.  As  to  the  contention  that  Hardy's 
testimony  was  "that  the  outside  fences  were  all  down  when  these  fences 
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(the  inside  fences)  were  constructed/*  as  shown  by  the  petition  for 
writ  of  error  itself  the  building  of  the  inside  fences  was  not  commenced 
until  1892.  The  bar  of  five  years,  beginning  against  the  plaintiffs 
referred  to,  as  it  did  during  1886,  was  then  complete  as  to  them. 

As  to  the  testimony  of  the  witness  Gainor  at  another  place,  that 
"from  the  summer  of  1888  up  to  1908  this  pasture  was  open  from  the 
south  line  thereof  to  El  Campo,"  we  agree  with  the  Court  of  Civil 
Appeals  that  this  does  not  indicate  that  the  south  line  was  not  fenced. 
It  indicates,  on  the  contrary,  that  it  was  fenced,  and  that  the  pasture 
was  merely  open  country  inside  from  its  south  to  its  north  line.  If  the 
fence  he  refers  to  as  having  been  taken  down  was  any  part  of  the 
outside  fence,  it  is  not  shown  by  his  testimony  or  that  of  others  how 
long  it  remained  down.  Prom  aught  that  appears  from  his  testimony 
it  may  have  been  down  only  temporarily.  At  another  place  he  speaks 
of  a  fence  only  remaining  for  two  years,  but  it  was  a  fence  built  in 
1895.  The  witness  Cornelius  testified  to  a  part  of  the  south  fence  of 
the  larger  enclosure  being  down  in  1901  or  1902,  but  that,  too,  was 
after  the  completion  of  the  five  years  bar  against  the  plaintiffs  referred 
to.  It  is  unnecessary  to  further  extend  this  opinion  by  additional  de- 
tailed reference  to  the  testimony  upon  this  feature.  A  painstaking 
examination  of  it  has  been  made.  In  our  opinion  it  presents  no  issue 
in  respect  to  the  sufficient  maintenance  bf  the  fence  of  the  larger  en- 
closure for  more  than  five  years  following  the  year  1886. 

The  case  was  in  our  view  correctly  determined  by  the  Court  of  Civil 
Appeals,  and  its  judgment  is,  therefore,  affirmed. 

Afp/rmed. 


J.  A.  White  v.  Lillie  White. 
No.  2868.    Decided  June  30,  1017. 

1. — Constitutional  Law — Trial  by  Jury — Insanity. 

Inquest  of  insanity  is  a  civil,  not  a  criminal  proceeding;  and  trial  thereof 
without  a  jury,  under  State  laws,  is  not  prohibited  by  the  Sixth  Amendment  to 
the  Constitution  of  the  United  States.  That  article  relates  only  to  criminal 
actions.     (P.  679.) 

2. — Same. 

The  Seventh  Amendment  to  the  Constitution  of  the  United  States  refers  only 
to  proceedings  in  Federal  courts,  and  has  no  application  to  an  inquest  of  insanity 
under  State  laws.     (P.  579.) 

3. — Same. 

The  Fourteenth  Amendment  to  the  Constitution  of  the  United  States  does 
not  prohibit  trials  in  State  courts  without  a  jury,  where  such  trial  is  in  accordance 
with  the  due  course  of  the  law  of  the  land,  which  in  such  case  is  regulated  by 
the  State.     (P.  579.) 

4. — Same — Constitution  of  Texas — Act  of  1013. 

The  Act  of  April  8,  1913,  Laws,  33d  Leg.,  ch.  163,  pp.  341-7,  amending  ch. 
I,  Title  10,  Rev.  Stats.   1911,  providing  for  trial  of  inquests  of  insanity  by  a 
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commission  of  physicians  designated  by  the  county  judge,  by  whose  finding  the 
person  examined  mig^ht  be  restrained  in  his  liberty  and  deprived  of  control  over 
his  property,  is  wholly  void,  (being  in  conflict  with  the  provision  of  the  Consti- 
tution which  guarantees  the  right  of  trial  by  jury.  (Constitution,  art.  1,  sees. 
16,  19,  29.)      (Pp.  679-687.) 

6. — Trial  by  Jury  Defined. 

What  constitutes  a  trial  by  jury,  as  the  term  is  used  in  the  Constitution  of 
Texas,  is  defined.  Held  that  such  trial  of  the  issue  of  insanity  is  secured  by  the 
Constitution;  and  that  trial  by  a  commission  of  physicians  selected  and  proceed- 
ing in  accordance  with  the  Act  of  April  8,  1913,  does  not,  in  various  particulai^s 
enumerated,  meet  the  requirements  of  a.  trial  by  jury  as  that  term  is  there  used. 
(Pp.  680-687.) 

6. — Same. 

The  constitutional  prohibition  preserving  the  right  of  trial  by  jury  (Const., 
art.  1,  sec.  16)  is  to  be  construed,  not  as  coiSferring  that  right,  but  as  preserving  , 
it  as  recognized  by  previously  existing  laws.     Former  legislation  establishing  the 
right  in  cases  of  inquest  of  insanity  reviewed.     (Pp.  681-683.) 


Distinguished,  Etc 
Ex  parte  Singleton,  72  Texas  Cr.,  172;  Pittman  v.  Byers,  61  Texas  Civ.  App., 
83;  and  various  cases  in  Federal  and  other  State  courts  discussed  and  distin- 
guished.    (Pp.  684-687.) 

8. — ^Insanity — ^Presumption. 

Failure  of  the  respondent  in  an  inquest  of  lunacy  to  deny,  on  habeas  corpus 
proceedings  for  his  enlargement^  that  he  was  a  lunatic  is  immaterial,  the  pre- 
sumption being  that  he  was  of  sound  mind,  where  the  proceedings  adjudging  him 
insane  were  held  under  an  unconstitutional  and  void  statute.     (P.  687.) 

0. — ^Habeas  Corpus — Insanity — Judgement. 

Where  affidavit  in  accordance  with  law  and  requiring  an  inquest  as  to  a 
person's  sanity  had  been  made,  the  respondent  was  not  entitled  to  be  set  at 
liberty  though  the  proceedings  held  thereunder  were  omder  an  unconstitutional 
and  void  statute.  He  should  be  remanded  to  custody  for  a  trial  of  the  issue 
according  to  law.  The  oourt  in  here  so  ordering,  fix  a  definite  time  in  which 
such  inquest  must  be  prosecuted,  or  the  relator  set  at  liberty.     (P.  687.) 

10. — Unconstitutional  Act — ^Former  Law. 

The  Act  of  April  8,  1913,  Laws,  33d  Leg.,  ch.  163,  pp.  341-7,  being  wholly 
void,  the  trial  of  one  charged  to  be  insane  should  be  had  under  the  former  law 
(ch.  1,  Title  10,  Rev.  Stats.,  1911),  that  'being  still  in  force  and  unrepealed  by 
the  unconstitutional  statute  attempting  to  alter  it.     (P.  687.) 

Error  to  the  Couri;  of  Civil  Appeals  for  the  Eighth  District  in  an 
appeal  from  El  Paso  County. 

Being  restrained  of  her  liberty  by  her  husband,  J.  A.  White,  and 
others,  under  an  adjudication  that  she  was  an  insane  person,  Mrs. 
lillie  White  brought  habeas  corpus,  alleging  that  the  proceeding,  which 
was  under  the  Act  of  April  8,  1913,  was  void  because  of  the  uncon- 
stitutionality of  the  Act.  Her  cltim  of  the  invalidity  of  the  Act  was 
denied  by  the  trial  court,  but  sustained  on  her  appeal,  whereupon 
J.  A.  White  obtained  writ  of  error. 

C.  W.  Croom,  T.  A.  Folvey,  Waters  Davis,  J.  M.  Ooggin,  and  Breed- 
love  Smith,  for  plaintiff  in  error. — ^The  Act  is  not  violative  of  article 
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1,  section  15,  of  the  State  Constitution.  Dennee  v.  McCoy,  4  Ind. 
Ter.,  233,  69  S.  W.,  858;  Traction  Co.  v.  Hof,  174  U.  S.,  1;  Ex  parte 
Singleton,  72  Texas. Cr.,  122,  161  S.  W.,  123;  Chavannes  v.  Priestly, 
80  Iowa,  361;  In  re  Brezee  (Iowa),  48  N.  W.,  991;  Black  Hawk  Co. 
V.  Springer,  58  Iowa,  417;  Dowdell,  Petitioner  (Mass.),  61  Am.  St., 
290;  State  v.  Linderholm  (Kan.),  114  Pac.,  857;  In  re  Creswell 
(B.  I.),  13  A.  &  E.  Ann.  C,  874;  Simon  v.  Craft,  182  U.  S.,  427; 
Pittman  v.  Byars,  51  Texas  Civ.  App.,'83,  112  S.  W.,  102;  In  re 
Chow  Goo  Pooi,  25  Fed.,  77;  In  re  Clark,  86  Kan.,  539;  Cooley  on 
Constitutional  Limitations,  3d  ed.,  note  p.  410. 

The  proceeding  in  this  case  is  merely  an  inquest  and  not  a  "trial,*^ 
or  civil  or  criminal  case  in  the  sense  of  the  Constitution,  but  is,,  never- 
theless, due  process  of  law.  State  v.  Linderholm,  114  Pafc.,  857; 
Dowdell,  Petitioner,  169  Mass.,  387,  61  Am.  St.,  290;  In  re  Croswell 
(B.  I.),  13  Am.  &  Eng.  Ann.  Cases,  874;  In  re  Clark,  86  Kan.,  539, 
121  Pac,  492;  United  States  In  re  Chow  Pooi,  25  Fed.,  77;  Cooley  on 
Constitutional  Limitations,  3d  ed.,  note  p.  410;  Dennee  v.  McCoy,  4 
Ind.  Ter.,  233,  69  S.  W.,  858. 

The  sixteenth  amendment  to  the  Constitution  6f  the  United  States 
applies  exclusively  to  the  jurisdiction  exercised  by  the  United  States 
government  through  Congress  or  judiciary,  and  places  no  limitation 
upon  the  powers  of  the  State.  Ohio  v.  Dollison,  194  U.  S.,  447 ;  West 
v.  Louisiana,  194  U.  S.,  264;  Brown  v.  New  Jersey,  175  U.  S.,  174; 
Williams  v.  Hert,  110  Fed.,  168. 

Article  7  of  the  amendments  to  the  United  States  Constitution  re- 
lates onlv  to  trials  by  courts  sitting  under  the  authortiy  of  the  United 
States.  Ohio  v.  Dollison,  194  U.  S.,  447;  Bolln  v.  Neb.,  176  U.  S., 
87;  Brown  v.  Walker,  161  U.  S.,  606. 

Under  the  common  law  there  was  no  absolute  right  to  trial  by  jury 
in  insanity  cases.     Nobles  v.  Georgia,  168  U.  S.,  398,  42  Law  Ed.,  515. 

Trial  by  jury  has  never  been  affirmed  to  be  a  necessary  requisite  of 
due  process  of  law.  Maxwell  v.  Dow,  176  U.  S.,  603;  Walker  v. 
Sauvinet,  92  U.  S.,  92 ;  Montana  Co.  v.  St.  Louis,  etc.,  Co.,  162  U.  S., 
171 ;  Iowa  Central  By.  Co.  v.  Iowa,  160  U.  S.,  392 ;  Simon  v.  Craft, 
182  U.  S.,  427;  in  the  matter  of  William  Boss,  38  La.  Ann.,  523. 

Legal  proceedings  enforced  by  public  authority,  though  newly  de- 
vised in  the  discretion  of  the  Legislature,  due  process  of  law.  Beetz  v. 
Michigan,  188  U.  S.,  505;  Palmer  v.  McMahon,  133  U.  S.,  660;  Ex 
parte  Scudamore,  46  So.,  279. 

The  notice  to  the  appellant  was  sufficient.  Beetz  v.  Michigan,  188 
U.  S,,  505 ;  Simon  v.  Craft,  182  U.  S.,  427 ;  In  re  Clark,  86  Kan.,  539 ; 
Ex  parte  Scudamore,  46  So.,  279. 

Even  should  the  district  judge  before  whom  the  habeas  corpus  pro- 
ceeding was  held,  have  been  of  the  opinion  that  the  asylum  Act  com- 
plained of  was  unconstitutional,  it  would,  nevertheless,  have  been  his 
duty  to  have  refused  to  discharge  the  applicant  as  it  appeared  from 
the  respondent's  answer  to  the  writ  of  habeas  corpus  (which  was  not 
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controverted  or  impeached),  that  the  applicant  was  insane,  needed 
restraint,  and  was  being  restrained  and  cared  for  by  her  husband  for 
the  protection  of  herself  and  the  public.  Crowley  v.  Christensen,  137 
U.  S.,,  86;  State  v.  Linderholm,  114  Pac,  857;  Chavannes  v.  Priestly, 
80  Iowa,  361 ;  In  re  Clark,  86  Kan.,  539. 

Hudspeth  &  Bale,  for  defendant  in  error. — ^The  statute  under  which 
applicant  was  held  is  null  and  void  and  unconstitutional,  because  same 
deprives  her  of  her  constitutional  right  of  a  trial  by  jury,  and  further 
deprived  her  of  due  process  of  law.  The  following  provisions  of  the 
Constitution  of  Texas:  Sec.  13,  art.  1;  sec.  19,  art.  1;  sec.  29,  art,  1; 
sec.  1,  art.  5.  The  following  provisions  of  the  United  States  Constitu- 
tion: Art.  6  of  the  amendments;  art.  7  of  the  amendments;  sec.  1  of 
art.  14  of  the  amendments;  Henderson  v.  Beaton,  52  Texas,  29;  Stone 
V.  Brown,  54  Texas,  330;  Mulhem  v.  Grove,  111  Mich.,  528,  70  N.  W., 
15;  State  v.  Guilbert,  56  Ohio  St.,  575,  47  N.  E.,  551;  People  v. 
Hayne,  83  Cal.,  Ill,  23  Pac,  1;  In  re  Supreme  Court  Commissioners, 
37  Neb.,  655,  56  K  W.,  298;  Janesville  Cotton  Mfg.  Co.  v.  Ford,  55 
Wis.,  197,  12  N.  W.,  377 ;  8  Cyc,  823-824. 

The  Act  of  the  Thirty-third  Legislature  (General  Laws  1913,  p.  341) 
is  void  as  violative  of  section  15,  article  1  of  the  State  Constitution. 
Sec.  15,  art.  1,  Const,  of  the  State  of  Texas;  Cockrill  v.  Cox,  65  Texas, 
674;  Davis  v.  Davis,  34  Texas,  23;  Girdner  v.  Bryan,  94  Mo.  App.,  27, 
67  S.  W.,  699;  McGinty  v.  Carter,  48  N.  J.  L.,  113,  3  Atl.,  78;  White- 
hurst  V.  Coleen,  53  111.,  247 ;  Hathorne  v.  Panama  Park  Co.,  44  Fla., 
194,  32  So.,  812 ;  Pitman  v.  Byars,  51  Texas  Civ.  App.,  83,  112  S.  W., 
102;  Sporza  v.  German  Savings  Bank,  84  N.  E.,  406;  State  v.  ColJb, 
104  Pac,  362;  State  v.  Holtcamp  (Mo.),  138  S.  W.,  521;  Wabash 
Railroad  Co.  v.  Drainage  &  Levee  Dist.,  62  N.  E.,  679 ;  Bank  v.  Cooped, 
24  Am.  Dec.  517;  Boss  v.  Irving,  14  111.,  171;  Townsend  v.  Radcliffe, 
63  111.,  10;  Swart  v.  Kimball,  5  N.  W.,  635;  24  Cyc,  175,  185. 

The  attempted  investment  of  the  commission  with  judicial  powers, 
together  with  the  provisions  of  the  statute  denying  the  right  of  trial 
by  jury,  is  a  deprivation  of  liberty  without  due  process  of  law.  Sec.  1, 
art.  14,  of  amendments  to  the  Constitution  of  the  United  States;  sec 
13,  art.  1,  Constitution  of  Texas;  sec.  19,  art.  1,  Constitution  of  Texas; 
sec.  29,  art.  1,  Constitution  of  Texas;  sec  1,  art.  5,  Constitution  of 
Texas;  sec  16,  art.  5,  Constitution  of  Texas;  6  Ruling  Case  Law,  sec. 
158;  Kennedy  v.  Pearson,  109  S.  W.,  280;  State  v.  Blaisdell,  132 
N.  W.,  769 ;  6  Ruling  Case  Ijaw,  sec.  70. 

The  only  notice  provided  for  in  the  statute  is  involved  in  the  arrest 
of  the  insane  person,  and  a  careful  reading  of  the  statute  would  reveal 
that  no  other  or  subsequent  notice  of  any  kind  or  character  is  provided 
for,  and  the  proceeding  may  be  in  fact  as  well  as  in  name  entirely 
ex  parte.  Sec.  1,  art.  14,  of  the  amendments  to  the  Constitution  of 
the  United  States;  sec.  13,  art.  1,  Constitution  of  Texas;  sec  19,  art.  1, 
Constitution  of  Texas;  sec  29,  art.  1,  Constitution  of  Texas;  Re  Lam- 
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bert,  66  Pac,  851;  Hunt  v.  Searcy,  167  Mo.,  158,  67  S.  W.,  206;  Re 
Allen,  26  L.  R.  A.  (N.  S.),  223. 

Mr.  Jus'ncE  HAWKINS  delivered  the  opinion  of  the  court. 

Is  the  lunacy  statute  which  was  enacted  by  the  Thirty-third  Legis- 
lature, Acts  1913,  chapter.  163,  pages  341-347,  amending  chapter  1, 
title  10,  Revised  Statutes,  1911,  unconstitutional? 

That  is  the  main  question  in  this  habeas  corpus  proceeding,  in  which 
the  District  Court  of  El  Paso  County,  Thirty-fourth  Judicial  District, 
upheld  said  Act  as  valid,  but  in  which  our  Court  of  Civil  Appeals  for 
the  Eighth  Supreme  Judicial  District  declared  it  void.     183  S.  W.,  369. 

Under  the  provisions  of  said  Act,  and  upon  the  unanimous  report 
of  "six  commissioners,^^  all  of  whom  were  physicians,  and  without  a 
trial  before  a  court  or  a  common  law  or  a  statutory  jury,  defendant  in 
error,  Mrs.  Lillie  White,  wife  of  plaintiff  in  error,  was  adjudged  by 
the  county  judge  of  El  Paso  County  to  be  a  lunatic,  the  judgment 
ordering  that  she  be  conveyed  to  one  of  the  lunatic  asylums  of  the 
State  for  restraint  and  treatment.  Thereafter,  under  an  approved  stat- 
utory bond  of  the  husband  and  his  sureties,  it  was  ordered  that  she 
be  delivered  "into  the  care  and  custody  of  the  said  J.  A.  White  as 
provided  by  law." 

Subsequently,  her  attorney  filed,  and  presented  to  said  District  Court, 
her  petition  for  a  writ  of  habeas  corpus,  alleging  that  she  was  being 
illegally  restrained  of  her  liberty  and  confined  by  the  sheriff,  the  con- 
stable, and  said  J.  A.  White,  by  virtue  of  proceedings  instituted  under 
said  Act,  ^n  said  County  Court,  and  before  the  county  judge  of  El  Paso 
County,  and  that  said  Act  is  null  and  void  in  that  it  is  "violative  of 
the  provisions  of  the  Constitution  of  the  United  States  prohibiting  the 
taking  of  life,  liberty  or  property  without  due  process  of  law,  and 
violative  of  the  provisions  of  the  Constitution  of  the  State  of  Texas 
guaranteeing  to  your  petitioner  that  her  liberty  shall  not  be  taken 
from  her  without  due  process  of  law,  and  guaranteeing  to  her  the 
right  of  trial  by  jury,  as  contemplated  by  the  framers  of  the  Con- 
stitution.'^ 

The  writ  issued.  J.  A.  White  answered,  stating,  in  substance,  that 
pursuant  to  said  proceedings  in  lunacy,  and  bond,  relator,  his  wife,  was 
then  in  his  custody  "under  reasonable  restraint  for  the  purpose  of  hav- 
ing her  cared  for  and  treated  for  her  mental  disorder  and  restrain  her 
from  committing  injury  to  herself  or  others,"  and  that  "she  is  in  fact 
of  unsound  mind,  and  liable,  if  not  restrained,  to  do  herself  and  others 
great  injury." 

The  record  sets  out  no  answer  by  the  sheriff  or  constable;  however, 
the  order  denying  the  writ  recites  that  they  and  J.  A.  White  made 
due  return  of  said  writ,  and  as  the  opinion  of  the  Court  of  Civil  Ap- 
peals states,  "it  developed  on  the  habeas  corpus  hearing  that  appellant 
was  being  guarded  by  deputies  from  Constable  Montoya's  oflBce,  Mon- 
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toya  having  answered  that  he  held  appellant  by  virtue  of  a  warrant  for 
her  arrest  issued  out  of  the  Justice  Court  of  said  county/^ 

Upon  the  hearing  relator  was  remanded  to  the  custody  of  her  hus- 
band; whereupon  she  appealed  to  said  Court  of  Civil  Appeals. 

Therein  her  attorneys  insisted  that  said  Act  is  unconstitutional  for 
the  reasons  above  mentioned,  and  because  it  attempts  to  confer  judicial 
power  upon  said  commissioners,  and  that,  therefore,  appellant  should 
be  set  at  liberty.  J.  A.  White  there  contended,  first,  that  said  Act  is 
valid,  and,  second,  that,  even  if  it  is  unconstitutional,  it  was  the  duty 
of  the  District  Court  to  afl&rm  the  judgment  which  declared  respondent 
to  be  a  lunatic,  "as  it  appeared  from  the  respondent's  answer  to  the 
writ  of  habeas  corpus  (which  was  not  controverted  or  impeached),  thai 
the  applicant  was  insane,  needed  restraint,  and  was  being  restrained 
and  cared  for  by  her  husband  for  the  protection  of  herself  and  the 
public.^' 

That  court  held,  in  substance  (1)  that,  in  their  relation  to  jury 
trials,  the  Sixth,  Seventh  and  Fourteenth  Amendments  are  inappli- 
cable; (2)  that  the  "judicial  power''  of  the  State  is  not  lodged  in  the 
"commission"  prescribed  by  said  Act,  in  such  manner  or  extent  as  to 
render  the  statutory  proceedings  invalid  as  not  affording  "due  process 
of  law,"  or  "due  course  of  the  law  of  the  land";  and  (3)  that  the 
notice  prescribed  by  said  Act  was  suflBcient;  but  that  said  Act  denied 
the  right  of  "trial  by  jury"  guaranteed  by  section  15,  article  1,  of 
our  State  Constitution,  that  right  having  previously  existed.  However, 
holding  that  a  proper  affidavit  charging  defendant  in  error  with  in- 
sanity had  been  filed,  that  court  so  modified  the  judgment  below  as  to 
remand  her  to  the  sheriff  of  the  county  of  her  residence  for  a  reason- 
able time,  for  proceedings  under  the  old  law,  and,  as  so  modified, 
affirmed  it.  A  motion  for  a  rehearing  was  overruled,  and  the  husband 
appealed  to  this  court. 

The  case  presents  here  no  issue  as  to  the  regularity  of  the  proceed- 
ings if  the  statute  is  valid.  The  questions  for  our  decision  are  these: 
(1)  Is  the  Act  valid?  (2)  If  the  Act  be  held  void,  what  is  the 
proper  disposition  to  be  made  of  Mrs.  Lillie  White? 

The  articles  of  the  Revised  Statutes  which  the  Act  purports  to  amend 
relate  to  lunatic  asylums  and  other  asylums,  and  provide  for  restraint 
and  care  of  insane  persons,  etc. 

The  following  presents  the  most  material  features  of  said  amend- 
atory Act,  some  of  its  provisions  being  omitted: 

Under  the  head  of  ^Judicial  Proceedings  in  Cases  of  Lunacy,"  it 
provides,  in  substance: 

Art.  150.  For  the  institution  of  such  proceedings  by  filing  an 
affidavit  "with  any  county  judge"  or  "before  any  justice  of  the  peace," 
charging  that  the  person  therein  named  is  a  ^lunatic,"  or  is  "non 
compos  mentis,"  and  that  the  welfare  of  such  person  or  of  others 
requires  that  such  person  be  placed  under  restraint  or  treatment,  or 
that  such  person  is  "a  convict  confined  in  the  State  penitentiary,"  such 
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affidavit,  if  made  before  a  justice  of  the  peace,  to  be  transmitted  to  the 
county  judge,  and  for  issuance  of  a  writ  for  the  apprehension  of  such 
person,  returnable  to  the  county  judge,  and  for  docketing  the  affidavit 
on  the  probate  docket  as  an  ex  parte  proceeding,  naming  such  person 
as  respondent. 

Art.  151.  For  the  style  and  address  of  the  writ,  and  for  service 
thereof  by  reading  it  to  the  person  named  therein  and  by  delivering 
a  copy  thereof  to  such  person,  and  also  for  taking  him  into  custody, 
and  for  having  him  at  such  times  and  places  as  may  be  directed  by 
the  commission  provided  for,  unless  some  other  person  shall,  by  bond, 
undertake  his  care  and  restraint  and  his  appearance  throughout  sucli 
proceedings,  etc. 

Art.  152.  For  appointment  by  the  county  judge  of  ''a  commission 
to  be  composed  of  six  persons  .  .  .  which  .  .  .  shall  investi- 
gate and  determine  the  allegations  in  said  affidavit,"  ...  to  be 
composed  in  whole  or  in  part  of  physicians,  in  a  stated  ratio  to  the 
population  of  the  county,  except  that  "in  any  county  as  many  of  said 
six  commissioners  shall  be  physicians  as  may  be  possible  for  the  county 
judge  to  obtain  thereon,  regardless  of  population." 

Art.  153.  For  administration  to  such  commissioners  of  an  oath  to 
make  due  investigation  into  the  allegations  contained  in  said  affidavit 
and  a  true  report  thereof. 

Art.  154.  For  organization  of  such  commission  by  election,  by  its 
members,  of  one  of  them  as  chairman,  whereupon  they  shall  "proceed 
to  enter  upon  an  investigation  of  the  allegations  of  said  affidavit/'  a 
majority  to  fix  "places  and  times  of  hearing  any  evidence  they  or  either 
of  them  or  their  counsel,  may  desire  thereon,"  and  for  issuance  of 
process  for  witnesses. 

Art.  155.  That  the  county  attorney  shall  appear  and  represent  the 
affiant;  that  the  respondent  shall  also  be  entitled  to  counsel,  and  if 
the  respondent  has  no  counsel  the  county  judge  shall  appoint  counsel 
for  him;  and  that  the  commission  shall  notify  such  counsel  of  all  times 
and  places  fixed  for  the  hearing  of  testimony. 

Art.  156.  That  "said  commission  need  not  remain  together  at  any 
time,  but  a  majority  of  same  must  be  present  at  the  hearing  of  any 
testimony,  .  .  .  but  each  member  of  said  commission  shall  per- 
sonally examine  the  respondent";  that  each  commissioner  shall  have 
power  to  administer  oaths,  compel  attendance  of  witnesses  and  punish 
for  contempt;  for  punishment  of  false  swearing  or  perjury  before  said 
commissioners  or  either  of  them ;  and  that  said  commission  "shall  con- 
clude its  investigation  within  ten  days  from  its  organization,  and  upon 
finishing  its  investigation  as  determined  by  a  majority  thereof,  shaU 
file  with  the  county  clerk  a  report  of  its  findings,  which  report  shall 
be' read  by  the  county  judge  to  the  respondent  in  the  presence  of  a 
majority  of  said  commission,  and  which  report  shall  state  (a)  whether 
or  not  the  respondent  is  of  unsound  mind,  and  (b)  if  the  respondent  i? 
of  unsound  mind  whether  or  not  he  should  be  placed  under  treatment 
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for  such  mental  condition,  and  (c)  if  he  is  of  unsound  mind,  whether 
or  not  he  should  be  placed  under  restraint;  and  if  the  findings  of  the 
commission,  or  a  majority  thereof,  are  as  to  the  preceding  matters  in 
the  negative,  nothing  further  in  the  report  shall  be  made;  but  if  the 
first  and  either  one  of  the  second  and  third  matters  are  in  the  affirm- 
ative, by  said  commissioners  or  a  majority  thereof,  then  the  report 
shall  further  show  (d)  the  age  and  nativity  of  the  respondent,  and 
(e)  a  general  summary  of  the  nature,  extent  and  duration  of  such 
person^s  mental  unsoundness,  and  (f )  whether  or  not  insanity  is  hered- 
itary' in  his  family,  and  (g)  whether  or  not  the  respondent  is  pos- 
sessed of  any  estate  exempt  from  forced  sale,  and  if  so,  of  what  it 
consists,  and  its  estimated  value,  and  if  the  report  shows  that  the 
respondent  is  possessed  of  no  estate  exempt  from  forced  sale,  it  shall 
further  show  what  persons  there  are,  if  any,  who  are  liable  for  his 
support;  and  such  report  shall  contain  (h)  such  further  observations 
as  a  majority  of  the  commission  may  deem  pertinent." 

Art.  159.  That  "if  subdivisions  a,  b  and  c  of  such  report  be 
concurred  in  by  a  majority  of  said  commission,  judgment  shall  there- 
upon be  pronounced  by  the  county  judge  in  the  presence  of  the 
respondent,  as  follows:  If  the  majority  report  shows  that  the  respond- 
ent is  not  of  unsound  mind,  or  that  he  is  of  unsound  mind  but  that 
it  is  not  necessary  that  he  be  placed  under  treatment  or  restraint,  the 
county  judge  shall  pronounce  judgment  that  the  respondent  be  dis- 
charged. If  subdivisions  a,  b  and  c  of  said  report  be  concurred  in 
by  a  majority  of  said  commission  and  such  report  shows  that  the 
respondent  is  of  unsound  mind  and  that  he  should  be  placed  under 
treatment  or  restraint,  judgment  shall  be  pronounced,  in  the  presence 
of  rei^pondent,  adjudging  the  respondent  to  be  a  lunatic  and  ordering 
him  to  be  conveyed  to  one  of  the  lunatic  asylums  of  the  State  for 
restraint  and  treatment.  If  three  of  said  commissioners  report  one 
way  on  subdivisions  a,  b  and  c,  and  three  report  the  other  way,  the 
county  judge  shall  pronouuce  judgment  in  the  presence  of  respondent 
that  the  respondent  be  discharged.  Whatever  judgment  (that)  is  pro- 
nounced shall  be  entered  by  the  county  judge  on  the  docket  in  such 
proceedings." 

Art.  160.  That  "if  the  report  of  a  majority  of  said  commissioners 
shows  that  the  respondent  is  possessed  of  an  estate  exempt  from  forced 
sale,  or  that  some  person  i?  legally  liable  for  his  support  the  county 
attorney  shall  at  any  time  thereafter,  upon  the  request  of  the  super- 
intendent of  any  lunatic  asylum  of  the  State,  cite  the  guardian*  of  the 
estate  of  such  lunatic,  or  other  person  liable  for  his  support,  to  appear 
at  some  regular  term  of  a  court  of  the  county  of  such  adjudicati(m 
having  jurisdiction  of  the  amount  involved,  then  and  there  to  show 
cause  why  the  State  should  not  have  judgment  for  the  amount  due  it 
for  the  support  and  maintenance  of  such  lunatic;  and  if  sufficient 
cause  be  not  shown,  judgment  may  be  entered  against  such  guardian 
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or  person  so  cited  for  the  amount  found  to  be  •  due  the  State,  which 
judgment  may  be  enforced  as  in  other  cases.  The  State  in  such  cases 
shall  in  no  instance  recover  more  than  five  dollars  per  week  for  the 
support  and  maintenance  of  any  lunatic,  and  the  certificate  of  the 
superintendent  of  the  lunatic  asylum  as  to  the  amount  due  the  State 
shall  be  sufficient  evidence  to  authorize  the  court  to  render  judgment." 

Art.  161.  For  conveyance  of  the  respondent  to  some  specified  lunatic 
asylum  of  the  State,  or  for  his  care  and  treatment  by  some  other 
person  under  bond  and  for  setting  aside  the  judgment  of  lunacy  when 
such  lunatic  is  discharged  from  the  asylum  as  cured. 

Art.  163.  For  fees,  in  stated  amounts  to  be  allowed  by  the  Commis- 
sioners' Court,  of  county  clerk,  sheriff  or  constable,  county  attorney, 
counsel  appointed  for  respondent,  of  each  "commissioner,^^  of"  the  per- 
son conveying  the  lunatic  to  the  asylum,  and  of  the  guards  and  female 
attendant,  if  any,  "provided  that  such  fees  shall  not  be  allowed  except 
to  the  commissioners,  unless  the  respondent  has  been  adjudged  insane." 

Art.  164.  That  the  amount  of  said  fees  be  reimbursed  to  the  county 
out  of  the  estate  of  the  respondent  when  the  report  of  the  commis- 
sioners shows  that  he  is  possessed  of  an  estate  exempt  from  forced 
sale,  or  by  the  person  liable  for  the  support  of  the  respondent,  and 
that  "if  same  be  not  reimbursed  to  the  county,  then  the  county  attorney 
shall  cite  the  guardian  of  the  estate  of  such  lunatic,  or  other  persou 
liable  for  his  support,  to  appear  at  some  regular  term  of  a  court  of  the 
county  of  such  jurisdiction,  having  jurisdiction  of  the  amount  involved, 
then  and  there  to  show  cause  why  the  county  should  not  have  judg- 
ment for  the  amount  of  fees  paid  by  the  county  in  such  lunacy  pro- 
ceeding; and  if  sufficient  cause  be  not  shown,  judgment  may  be  entered 
against  such  estate  or  other  person  so  cited,  for  the  amount  of  such 
fees  so  paid  out  by  the  county,  which  judgment  may  be  enforced  as  in 
other  cases.'^ 

In  addition  to  the  effects  of  the  adjudication  that  the  respondent  is 
insane,  relating  to  payment  of  fees,  support,  etc.,  and  by  force  of  other 
and  pre-existing  statutes,  under  a  valid  judgment  declaring  a  person 
insane,  a  guardian  may  be  appointed  to  take  charge  of  his  estate,  both 
real  and  personal,  and,  for  certain  purposes  and  under  proper  proceed- 
ings and  orders  of  court,  to  sell  all  such  property.  A  receiver  of  such 
property  may  be  appointed.  So  long  as  such  judgment  remains  in 
force,  the  person  thereby  declared  insane  can  not  make  legal  dis- 
position of  his  "property.  Rev.  Stats.,  title  64;  also,  art.  3609.  A 
lunatic  may  not  vote.  Const.  Texas,  art.  6,  sec.  1.  Nor  is  this  list  of 
consequences  complete. 

The  Act  should  be  upheld  by  the  courts  unless  it  is  clearly  uncon- 
stitutional. 

It  is  contended  here,  in  behalf  of  defendant  in  error,  that  the  Act 

is  repugnant  to  the   Sixth,  Seventh  and   Fourteenth  Amendments  of 

the  Constitution  of  the  United   States  in  that  it  denies  the  right  of 

trial  by  jury. 
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The  Constitution  of  the  United  States  does  not  expressly  guarantee 
the  right  of  trial  by  jury  in  any  State  court  in  any  character  of  case. 

The  Sixth  Amendment  is  not  applicable  to  this  case  because  it  re- 
lates to  (a)  only  criminal  prosecutions;  (b)  in  courts  of  the  United 
States.  Brown  v.  New  Jersey,  175  U.  S.,  174,  44  L.  Ed.,  119,  20 
Sup.  Ct.,  77;  West  v.  Louisiana,  194  U.  S.,  258,  48  L.  Ed.,  965,  24 
Sup.  Ct.,  650. 

Proceedings  under  said  Act  of  1913  are  of  a  civil,  and  not  of  a 
criminal,  nature.  Insanity  is  not  a  crime;  in  contradistinction  it  is  a 
disease.  Defendant  in  error  was  not  charged  with  any  violation  of 
law.  Legate  v.  Legate,  87  Texas,  248,  28  S.  W.,  281;  Ex  parte 
Singleton,  72  Texas  Cr.,  122,  161  S.  W.,  123;  In  re  Croswell,  28 
R.  I.,  137,  13  Ann.  Cas.,  874,  66  Atl,  55. 

In  the  Legate  case  it  was  said:  "It  is  the  cavse  of  restraint  which 
determines  whether  the  proceeding  to  remove  the  restraint  be  a  crim- 
inal or  a  civil  case."  Likewise  it  is  the  nature  of  the  complaint  which 
determines  whether  the  action  is  a  civil  or  a  criminal  action. 

The  Seventh  Amendment  "relates  only  to  trials  in  the  courts  of  the 
United  States."  Walker  v.  Sauvinet,  92  U.  S.,  90,  23  L.  Ed.,  678; 
Edwards  v.  Elliott,  21  Wall.,  557,  22  L.  Ed.,  487;  Pearson  v.  Yewdall, 
95  U.  S.,  294,  24  L.  Ed.,  436;  Ohio  v.  DoUison,  194  U.  S.,  447,  48 
L.  Ed.,  1062,  24  Sup.  Ct.,  703;  Bolln  v.  Nebraska,  176  U.  S.,  83, 
44  L.  Ed.,  382,  20  Sup.  Ct.,  287. 

The  Fourteenth  Amendment  is  not  directly  contravened  by  the  pro- 
visions of  the  Act  which  substitute  a  "commission"  for  a  jury,  nor  do 
those  provisions  at  all  infringe  upon  it  if  they  are  in  accord  with  the 
due  course  of  the  law  of  the  land. 

"A  trial  by  jury  in  suits  at  common  law  pending  in  the  State  courts 
is  not,  therefore,  a  privilege  or  immunity  of  national  citizenship,  which 
the  States  are  forbidden  by  the  Fourteenth  Amendment  to  abridge. 
A  State  can  not  deprive  a  person  of  his  property  without  due  process 
of  law;  but  this  does  not  necessarily  imply  that  all  trials  in  the  State 
courts  affecting  the  property  of  persons  must  be  by  jury.  This  re- 
quirement of  the  Constitution  is  met  if  the  trial  is  had  according  to 
the  settled  course  of  judicial  proceedings.  Murray's  Lessee  v.  Hoboken 
L.  &  I.  Co.,  18  How.,  280."  Due  process  of  law  is  process  according 
to  the  law  of  the  land.  This  process  in  the  States  is  regulated  by  the 
law  of  the  State.  See,  also,  Hurtado  v.  California,  110  U.  S.,^516, 
28  L.  Ed.,  232,  4  Sup.  Ct.,  Ill ;  Bolln  v.  Nebraska,  175  U.  S.,  83, 
44  L.  Ed.,  382,  20  Sup.  Ct.,  287. 

The  validity  of  said  Act  is  assailed  upon  the  additional  grounds  that 
it  contravenes  the  following  provisions  of  the  Constitution  of  Texas: 

"The  right  of  trial  by  Jury  shall  remain  inviolate.  The  Legislature 
shall  pass  such  laws  as  may  be  needed  to  regulate  the  same,  and  to 
maintain  its  purity  and  efficiency."    Bill  of  Rights,  art.  1,  sec.  15. 

"No  citizen  of  this  State  shall  be  deprived  of  life,  liberty  or  prop- 
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erty,     .     .     .     except  by  the  due  course  of  the  law  of  the  land."     Id., 
art.  1,  sec.  19. 

"To  guard  against  transgressions  of  the  high  powers  herein  delegated 
we  declare  that  everything  in  this  ^Bill  of  Rights'  is  excepted  out  of 
the  general  powers  of  government,  and  shall  forever  remain  inviolate, 
and  all  laws  contrary  thereto,  or  to  the  following  provisions  shall  be 
void."     Id.,  art.  1,  sec.  29. 

Under  the  quoted  provisions  of  our  Bill  of  Rights  it  is  contended, 
in  behalf  of  the  defendant  in  error,  that  she  was  entitled  to,  but  was 
denied,  trial  by  jury. 

We  sustain  that  contention.  The  right  to  a  jury  trial  was  not 
waived,  but  was  asserted  seasonably. 

A  trial  by  jury  means  something  more  than  a  hearing  before  a  com- 
mission such  as  that  prescribed  by  said  Act.  With  us,  in  civil  cases, 
it  means  a  due  and  orderly  trial  before  the  statutory  number  of  men, 
properly  qualified  for  such  jury  service,  impartial,  residing  within  the 
jurisdiction  of  the  court,  drawn  and  selected  according  to  statute,  duly 
empaneled  under  the  direction  of  a  court  of  competent  jurisdiction,  and 
sworn  to  render  an  impartial  verdict  according  to  the  law  and  the 
evidence,  the  hearing  to  be  in  the  presence  and  under  the  supervision 
of  a  court  duly  authorized  and  empowered  to  rule  on  the  evidence,  and, 
except  in  courts  of  justices  of  the  peace,  to  charge  on  the  law  of  the 
case,  and  to  set  aside  the  verdict  if,  in  the  opinion  of  the  court,  it  is 
contrary  to  the  law  and  the  evidence.  Capital  Traction  Co.  v.  Hof, 
174  U.  S.,  13,  43  L.  Ed.,  873,  19  Sup.  Ct.,  580,  citing  41  X.  H.,  550; 
24  Cyc,  98. 

A  duly  constituted  jury  is  an  "integral  part  of  the  court."  Mascall 
V.  Commrs.,  122  111.,  623*,  14  N.  E.,  47 ;  24  Cyc,  98. 

Obviously  the  commission  is  not  a  jury.  The  statute  does  not  so 
designate  it.  The  manner  of  its  selection,  and  its  composition,  are 
essentially  different  from  that  of  a  jury,  under  other  statutes,  for  the 
trial  of  other  civil  cases.  The  judge  of  the  court  does  not  rule  upon 
the  admissibility  of  the  evidence,  and,  it  seems,  need  not  be  present 
while  it  is  being  adduced.  No  one  commissioner  need  hear  all  the 
evidence.  Many  of  the  functions  of  the  commission  are  widely  different 
from  those  of  a  jury.  The  findings  of  the  commission  are  final,  and 
are  conclusive  of  the  issue  as  to  the  sanity  of  the  respondent.  They 
may  not  be  set  aside  by  the  court  or  judge.  Moreover,  upon  the  find- 
ings of  the  commission,  a  judjsrment  of  a  stated  character  must  be 
entered ;  and  from  such  judgment  the  respondent  can  in  no  event 
appeal,  and,  consequently,  can  not  liave  a  jury  trial  in  the  District 
Court.     Cockrill  v.   Cox,  05  Texas,  669. 

The  right  to  trial  by  jury  is  one  which,  from  time  immemorial,  has 
been  distinctly  reco^^nized  in  the  jurisprudence  of  many  nations.  As 
it  exists  witli  us,  it  is  traced  through  Magna  Charta.  Blackst one's 
Com.:  rroffattV  Jury  T.,  sec.  24;  24  Cyc,  101. 

Ever  since   that   pre-oxistent    right   was   enshrined,   in   substance,    in 
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that  bulwark  of  human  liberty  it  has  held  a  sacred  place  in  English  and 
American  history,  and  has  been  embodied,  in  one  or  another  form,  in 
the  organic  law  of  every  American  State;  yet,  in  certain  respects,  its 
precise  scope  and  effect,  as  worked  out  and  declared  by  the  courts  of 
various  States,  has  been  far  from  uniform,  and  especially  is  that  true 
in  its  relation  and  application  to  persons  of  unsound  mind. 

The  fundamental  and  settled  principle  of  construction  relative  to 
constitutional  guarantees  of  the  right  of  trial  by  jury  have  been  suc- 
cinctly stated  thus: 

*The  provisions  of  the  State  Constitutions,  however  worded,  are  uni- 
formly construed  as  not  conferring  a  right  to  a  trial  by  jury  in  all 
classes  of  cases;  but  merely  as  guaranteeing  the  continuance  of  the 
right  unchanged  as  it  existed  either  at  common  law  or  by  statute  in 
the  particular  state  at  the  time  of  the  adoption  of  the  Constitution. 
In  cases  where  the  right  existed  prior  to  the  Constitution,  it  can  not 
be  denied^  and  this  applies  to  cases  of  a  similar  character  arising  under 
statutes  enacted  subsequently  to  the  adoption  of  the  Constitution.'^ 
24  Cyc,  pp.  101-102,  and  cases  cited. 

Under  said  provisions  of  our  State  Constitution,  and  especially  under 
the  provisions  that  "the  right  of  trial  by  jury  shall  remain  inviolate,'' 
which  language  has  formed  a  part  of  every  Constitution  of  this  State 
and  of  the  Constitution  of  the  Republic  of  Texas  as  well,  and  of  many 
Constitutions  of  our  sister  States,  with  a  well  established  import  and 
meaning,  the  defendant  in  error  clearly  was  entitled  to  a  trial  by  jury, 
in  the  full  constitutional  sense,  if  that  practice  prevailed  in  this  State, 
according  to  then  existing  laws,  at  the  time  of  the  adoption  of  said 
provisions  as  portions,  of  our  present  State  Constitution  of  1876. 

In  Cockrill  v.  Cox,  supra,  the  rule  was  stated  thus,  by  this  court, 
through  Mr.  Justice  Robertson: 

"A  provision  preserving  the  right  of  trial  by  jury,  expressed  in  sub- 
stantially the  same  language,  it  is  said,  is  to  be  found  in  all  the  State 
Constitutions,  and  it  has  uniformly  been  construed  to  perpetuate  the 
right  in  the  cases  in  which  it  exists,  under  the  laws  in  force  and  the 
practice  prevailing  at  the  date  of  the  adoption  of  the  particular  Con- 
stitution. Cooley,  Const.  Lim.,  506."  See,  also,  Taylor  v.  Boyd,  63 
Texas,  541;  Central  &  Montg.  R.  R.  Co.  v.  Morris  &  Crawford.  68 
Texas,  49,  3  S.  W.,  457;  Tolle  v.  ToUe,  101  Texas,  33,  104  S.  W.,  1049; 
Davis  V.  Davis,  84  Texas,  24;  Loving  v.  Hazelwood  (Texas  Civ.  App.), 
184  S.  W.,  355 ;  Pittman  v.  Byars,  51  Texas  Civ.  App.,  83,  112  S.  W., 
102;  Sporza  v.  Bank,  192  N.  Y.,  8,  84  N.  E.,  406;  State  v.  Holtcamp, 
235  Mo.,  232,  138  S.  W.,  521;  Elks  Inv.  Co.  v.  Jones  (Mo.),  187 
S.  W.,  74;  Ex  parte  Dagley,  35  Okla.,  180,  44  L.  R.  A.,  389,  128 
Pac,  699;  Tabor  v.  Cook,  15  Mich.,  322,  and  cases  cited;  In  re  Moore, 
72  Cal.,  338, 13  Pac,  880 ;  31  Cent.  Dig.,  p.  183,  sec.  16,  and  cases  cited. 

Under  the  law  of  this  State,  and  the  practice,  as  they  existed  when 
the  above  quoted  provisions  were  embodied  in  and  adopted  as  portions 
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of  our  present  State  Constitution,  one  charged  with  insanity  was,  it 
seems  certain,  entitled  to  and  was  given,  a  trial  by  jury. 

At  common  law  trial  upon  a  charge  of  insanity  was  before  a  jury. 
Buswell  on  Insanity,  p.  35;  2  Maddock^s  Chan.,  728.  See  Shumway  v. 
Shumway,  2  Vt.,  341,  and  Howard  v.  Howard,  87  Ky.,  616,  9  S.  V., 
411,  1  L.  R.  A.,  610,  wherein  that  procedure  is  explained. 

'^The  common  law  of  England  (so  far  as  it  is  not  inconsistent  with 
the  Constitution  or  the  Acts  of  Congress  now  in  force)''  was  adopted 
by  the  Congress  of  the  Republic  of  Texas  by  Act  of  January  20,  1840, 
and  has  been  in  force  in  this  State  ev^r  since.  2  Gam.  L.,  177 ;  Grigsby 
V.  Beib,  105  Texas,  600,  153  S.  W.,  1124,  L.  R.  A.,  1915  E.,  1. 

The  Act  of  the  Congress  of  the  Republic  of  Texas,  approved  Decem- 
ber 20.  1836,  "organizing  the  inferior  courts,'^  etc.,  authorized  the 
chief  justice  of  the  county  to  hold  a  probate  court  (sec.  25),  and  to 
appoint  "guardians  to  minors,  idiots  and  lunatics"  (sec.  24),  and  pro- 
vided for  appeals  from  all  decisions  or  orders  of  the  probate  court  to 
the  District  Court  (sec.  26),  and  declared  that  "the  common  law  of 
England,  as  now  practiced  and  understood,  shall,  in  its  application  to 
juries  and  to  evidence,  be  followed  by  the  courts  of  this  Republic,  so 
far  as  the  same  may  not  be  inconsistent  with  this  Act,  or  any  other 
law  passed  bv  this  Congress."      (Sec.  41.)     Acts   1836,  pp.   153-157, 

1  Gam.  L.,  1213-1217. 

The  Act  of  December  22,  1836,  "establishing  the  jurisdiction  and 
powers  of  the  District  Courts,"  provided  for  the  drawing  of  juries 
therein.     I^ws  1836,  p.  207,  1  Gam.  L.,  267. 

It  may  ])e  presumed  that  it  was  contemplated  that  they  would  be 
called  to  act  in  cases  as  at  common  law.  The  Act  of  February'  5,  1840, 
"regulating  the  duties  of  probate  courts,"  etc.,  authorized  those  courts 
"to  appoint  guardians  for  idiots,  lunatics,  and  persons  non  compos 
mentis,  on  full  proof"  (sec.  54),  and  relieved  guardians  of  the  neces- 
sity for  giving  bond  on  appeal    (sec.  58).     Acts  1840,  pp.   128-129; 

2  Gam.  L.,  302-303. 

That  status  seems  to  have  existed  down  to  the  passage  of  the  Act 
of  March  20,  1848,  which  specifically  directed  the  chief  justice  of  tiie 
county  to  "cause  twelve  competent  jurors  of  the  coiinty  to  be  sum- 
moned, who  shall  be  sworn  to  inquire  and  a  true  verdict  render,  whether 
such  person  is  of  sound  mind  or  not."  Acts  1848,  ch.  159.  3  Gam. 
L.,  295. 

The  same  provision,  substantially,  was  incorporated  into  section  8 
of  the  Act  of  February  5,  1858,  ch.  93,  as  follows: 

"If  information  in  writing  be  given  to  any  chief  justice  of  a  county, 
that  any  person  in  his  county  is  an  idiot,  or  a  lunatic,  or  non  compoe 
mentis,  and  that  the  welfare  of  himself  or  of  others,  requires  that  he 
be  placed  under  restraint,  and  said  chief  justice  shall  believe  such 
information  to  be  true,  he  shall  order  such  person  to  be  brought  before 
him,  and  twelve  competent  jurors  of  the  county  to  be  summoned,  who 
shall  be  sworn  to  inquire  and   a  true  verdict  render,   whether  such 
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person  is  of  sound  mind  or  not;  whereupon,  the  matter  shall  be  tried, 
and  if  the  jury  shall  return  a  verdict  that  the  person  is  not  of  sound 
mind,  and  that  he  should  be  placed  under  restraint,  the  same  shall  be 
recorded,  and  the  chief  justice  shall  thereupon  order  him  to  be  sent  to 
the  lunatic  asylum,'^  unless  bond  be  given,  etc.     4  Gam.  L.,  989. 

No  change  as  to  jurv  was  made  by  the  amendatory  Acts  of  December 
16,  1863.  5  Gam.  L.,  697,  and  November  13,  1871,  7  Gam.  L.,  26. 

Thus  the  situation  stood,  it  seems,  on  February  15,  1876,  when  the 
people  ratified  our  present  Constitution  and  as  portions  thereof,  its 
above  quoted  provisions. 

Shortly  afterward,  by  Act  of  August  15,  1876,  the  County  Courts 
having  been  reorganized,  the  Legislature  amended  the  above  quoted 
portions  of  section  8  of  said  Act  of  1858,  by  substituting  the  words 
"County  Judge"  for  the  words  "Chief  Justice,"  and  by  making  some 
unimportant  changes  in  pliraseology,  but  retaining  the  requirement  that 
the  issue  be  tried  by  "twelve  competent  jurors."  Acts  1876,  ch.  XCV, 
sec.  1 ;  8  Gam.  L.,  974.  In  connection  with  said  change  it  should  be 
remembered  that  our  then  recently  adopted  Constitution  provided  that 
"the  County  Court (s)  shall  have  the  general  jurisdiction  of  a  probate 
court;  they  shall  probate  wills,  appoint  guardians  of  minors,  idiots, 
lunatics,  persons  non  compos  mentis  and  common  drunkards,  .  .  . 
transact  all  business  appertaining  to  estates  of  deceased  persons,  minors, 
idiots,  lunatics,  persons  non  compos  mentis,  and  common  drunkards," 
art.  5,  sec.  16,  and  that  "a  jury  in  the  County  Court  shall  consist  of 
six  men,"  art.  5,  sec.  17. 

Whatever  else  may  have  been  the  effect  of  that  legislative  action  re- 
taining at  "twelve"  the  number  of  jurors  in  such  cases,  it  emphasizes 
the  here  now  important  fact  that  under  the  pre-existing  laws  of  Texas 
trials  of  such  insanity  cases  had  been  by  juries. 

By  the  Revised  Statutes  of  1879,  the  number  of  jurors  in  such  cases 
was  reduced  to  six.  Art.  108.  That  change  probably  was  in  deference 
to  said  section  17  of  article  5. 

Upon  the  whole,  careful  investigation  has  led  us  to  the  conclusions 
that  the  foregoing  reflects  the  status  of  our  laws  upon  the  subject,  at 
the  dates  mentioned,  and  that  at  the  time  of  the  adoption  of  the 
quoted  provisions  of  our  present  Constitution  as  portions  of  that  in- 
strument, persons  charged  with  insanity  were  entitled  to  a  trial  by 
jur}%  and,  consequently,  substantially  the  same  pre-existing  right  of 
trial  by  jury  in  insanity  cases  is  perpetuated  by  our  organic  law  and 
now  exists  in  this  State.  Whether  that  right  goes  to  the  extent  of 
placing  twelve  men  upon  the  jury  or  is  fulfilled  by  a  .jury  of  only  six 
men,  is  a  question  the  decision  of  which  is  not  material  to  the  dispo- 
sition of  this  appeal,  inasmuch  as  the  Act  here  under  consideration 
neither  provides  nor  allows,  in  such  cases,  any  jury  whatever. 

To  practically  the  same  effect,  regarding  the  above  mentioned  early 
laws  of  Texas,  was  the  decision  of  the  Court  of  Civil  Appeals  in  this 
case,  and  also  the  decision  of  our  Court  of  Civil  Appeals  for  the  Seven tli 
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Supreme  Judicial  District  in  Loving  v.  Hazelwood,  184  S.  W.,  355, 
now  pending  in  this  court. 

Our  conclusion  as  to  the  effect  of  our  Constitution,  under  the  stated 
circumstances,  finds  strong  support  in  the  decisions  of  various  States. 

In  Shumway  v.  Shumway,  2  Vt.,  339,  upholding  the  right  of  an 
appeal  from  a  decree  appointing  a  guardian  of  a  person  of  unsound 
mind,  it  was  said : 

"It  would  be  dangerous  in  the  extreme  to  give  courts  of  probate 
(which  can  have  no  jury)  final  jurisdiction  o4  causes  of  such  vast  im- 
portance as  it  respects  the  liberty  and  happiness  of  our  citizens.  .  .  . 
We  find,  from  an  examination  of  the  authorities,  that  the  inquisition  is 
only  presumptive  evidence  of  lunacy  or  insanity,  and  that  a  traverse 
of  it  is  a  right  by  law,  and  may  be  sent  to  a  couri;  of  conmion  law  to 
be  tried  by  a  jury.     .     .     . 

"The  foregoing  principles  are  cleariy  established  in  Haddock's  Chan- 
cery, pp.  729,  731,  737-738;  also  in  3  Atkins,  p.  184,  and  1  Vesey, 
Jnn.,  455.^' 

In  Pennsylvania  it  was  declared: 

"No  man  can  be  deprived  of  his  liberty  without  the  judgment  of 
his  peers,  and  it  matters  not  to  the  law  whether  the  alleged  cause  of 
detention  is  insanitv  or  crime."  Com.  v.  Kirkbride,  2  Brews.  (Pa.), 
419. 

In  an  action  to  cancel  a  deed,  for  mental  incompetency  of  the  grantor, 
it  was  held  that,  in  accordance  with  the  principles  and  practice  of 
the  common  law,  the  issue  as  to  the  grantor's  sanity  "should  be  settled 
by  his  peers, — a  jury  of  his  country."  Howard  v.  Howard,  87  Ky., 
616,  9  S.  W.,  413. 

The  right  of  jury  trial  in  such  cases  was  upheld  in  Smith  v.  People, 
65  111.,  375,  and  in  Hamilton  v.  Traber,  78  Md.,  34,  44  Am.  St.,  258, 
27  Atl.,  229. 

"The  mere  fact  of  the  existence  of  insanity  can  not  of  itself  take 
away  or  abridge  the  civil  rights  of  the  subject,  since,  under  a  constitu- 
tional government,  no  man  can  be  deprived  of  his  liberty  without  the 
judgment  of  his  peers;  and  it  matters  not  to  the  law  whether  the 
alleged  cause  of  his  detention  be  insanity  or  crime.     .     .     . 

'T^t  being  admitted  that,  under  a  constitutional  government,  no  per- 
son is  to  be  deprived  of  his  personal  liberty  or  of  his  power  to  enter 
into  contracts  binding  himself  or  his  property  without  due  process  of 
law,  the  conclusion  follows  that  no  person  can  lawfully  be  declared 
insane,  his  personal  liberty  restrained,  and  the  control  and  management 
of  his  property  taken  from  him  by  a  judicial  determination  of  the 
issue  of  insanity  vel  non,  unless,  upon  the  original  trial  of  the  issue, 
or  an  appeal  therefrom,  such  person  may,  as  matter  of  right,  obtain 
the  verdict  of  a  jury  upon  the  facts  and  evidence  produced.  This  is  a 
rule  recognized  ]3y  the  English  law,  Lord  Eldon  having  laid  it  down 
as  unquestionable  that  the  crown  has  not,  in  England,  the  power  of 
taking  upon  itself  the  care  of  any  individuals,  either  as  to  their  per- 
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sons  or  property,  on  the  ground  that  they  are  of  unsound  mind,  with- 
out the  verdict  of  a  jurv,'^  citing  Shelf.  Lun.,  35,  60;  Bryce  v.  Graham, 
2  Wils   &  Shaw,  481,  517. 

"The  rule  is  believed  to  be  supported  by  the  weight  of  authority  in 
the  TTnited  States.'^    Buswell,  Insanity,  sees.  19  and  24. 

Xone  of  the  authorities  cited  in  behalf  of  the  plaintiff  in  error  seems 
to  us  of  very  serious  weight  or  controlling  force  on  the  issue  as  to  the 
right  of  a  trial  by  jury. 

The  constitutionality  of  said  Act  was  attacked,  in  a  habeas  corpus 
proceeding,  in  our  Court  of  Criminal  Appeals,  and  therein  a  majority 
of  that  court  said :  "If  we  could  properly  decide  the  question,  we  might 
hold  the  Act  constitutional,^'  citing  various  cases  hereinbelow  mentioned. 
Ex  parte  Singleton,  72  Texas  Cr.,  122,  161  S.  W.,  123.  But  the  point 
was  not  decided,  that  court  holding  that  it  was  without  jurisdiction 
over  the  case. 

In  Pittman  v.  Byars,  51  Texas  Civ.  App.,  83,  112  S.  W.,  102,  the 
right  which  was  denied  was  that  of  a  jury  trial  in  a  habeas  corpus 
proceeding.  The  reasoning  therein  supports  our  views  herein.  The 
next  preceding  statement  is  true  of  Dennee  v.  McCoy,  4  Ind.  T.,  233, 
69  S.  W.,  858,  and  of  Capitol  Trac.  Co.  v.  Hof,  174  U.  S.,  1,  43  L.  Ed., 
873,  19  Sup.  Ct.,  580. 

The  decisions  in  Black  Hawk  Co.  v.  Springer,  58  Iowa,  417,  10 
N.  W.,  791;  Chavannes  v.  Priestly,  80  Iowa,  361,  45  N.  W.,  766, 
9  L.  E.  A.,  193,  and  In  re  Breese,  82  Iowa,  573,  48  N.  W.,  991,  were 
tinder  the  Iowa  Constitution,  which  provided  that  "no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of  law.'' 
They  all  rest,  substantially,  upon  the  propositions  (a)  that  said  pro- 
vision applied  "only  to  criminal  prosecutions  or  accusations  for  offenses 
against  the  criminal  law,  where  it  is  sought  to  punish  the  offender  by 
fine  or  imprisonment,"  and  (b)  that  "the  inquest  of  lunacy  by  a  board 
•  of  commissioners  is  in  no  sense  a  criminal  proceeding."  The  right  of 
trial  by  jury  guaranteed  by  our  Constitution  is  not  so  restricted. 

In  Dowdell,  Petitioner,  169  Mass.,  387,  61  Am.  St.,  290,  47  N.  E.. 
1033,  the  decision  concerning  the  right  of  trial  by  jury  related  to  only 
said  Fourteenth  Amendment.  The  court  said  "it  has  been  declared 
repeatedly  that  the  phrase  -^due  process  of  law'  does  not  of  itself  re- 
quire a  trial  by  jury  in  States  where  the  usage  and  statutes  are  other- 
wise. Montana  Co.  v.  St.  Louis  Co.,  152  U.  S.,  160,  171 ;  Hurtado  v. 
People  (Cal.),  110  U.  S.,  516;  Walker  v.  Sauyinet,  92  U.  S.,  90." 

In  Kansas  v.  Linderholm,  84  Kan.,  603,  114  Pac,  857,  the  jury  in 
the  probate  court,  and  also  the  jury  in  the  District  Court,  consisted  of 
four  persons,  one  of  whom  was  a  physician,  as  prescribed  by  statute. 
It  was  held  that  the  right  of  trial  by  jury  had  not  been  violated.  The 
status  of  the  law  and  practice  in  such  matters  prior  to  the  adoption 
of  the  Kansas  Constitution  is  not  shown. 

In  Simon  v.  Craft,  182  U.  S.,  427,  45  L.  Ed.,  1165,  21  Sup.  Ct,  836, 
which  arose  under  an  Alabama  statute,  the  court  said:     ^^e  accept  as 
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conclusive  the  ruling  of  the  Supreme  Court  of  Alabama  that  the  jury 
which  passed  on  the  issues  in  the  lunacy  proceeding  was  a  lawful  jury/* 

In  re  Choo  Goo  Pooi,  25  Fed.,  77,  was  a  case  in  which  the  relator 
was  held  not  entitled  to  a  jury  trial,  the  Act  of  Congress  authorizing 
his  extradition  involving  an  exercise  of  the  police  power  not  involving 
punishment.  By  the  terms  of  the  Act  the  order  is  to  be  made,  not 
by  any  court  having  power  to  summon  a  jury,  but  "before  some  justice, 
judge,  or  commissioner  of  a  court  of  the  United  States.'' 

In  re  Clark,  86  Kan.,  539,  39  L.  R.  A.  (N.  S.),  680,  1913C,  Ann. 
Cases,  317,  121  Pac,  492,  was  a  habeas  corpus  case  in  which  the  re- 
lator, as  defendant  in  a  prior  criminal  case,  had  been  found  by  the 
jury  to  be  insane.  The  court  held  that  he  had  received  the  benefit 
of  due  process  of  law,  citing  In  re  Brown,  39  Wasli.,  160,  81  Pac,  552, 
1  L.  R.  A.  (N.  S.),  540,  109  Am.  St.,  868,  which  is  to  the  same  effect. 

In  the  matter  of  William  Ross,  38  La.  Ann.,  523,  arose  under  a 
statute  which  provided  that  the  person  represented  to  be  a  lunatic 
should  be  brought  before  the  judge  at  chambers,  and  if,  after  inquiry, 
the  judge  found  that  such  person  should  be  sent  to  the  insane  asylum, 
he  should  make  out  his  warrant  addressed  to  the  sheriff  directing  him 
to  convey  such  person  to  such  asylum. 

Upon  habeas  corpus  proceedings  it  was  contended  that  the  judge  had 
no  right  to  hear  and  determine  at  chambers,  and  that  the  trial  and 
decision  of  the  matters  were  without  "due  process  of  law."  Held :  The 
relator  had  not  been  denied  due  process  of  law.  No  issue  seems  to 
have  been  made  upon  the  point  that  the  trial  was  without  a  jury.  If 
the  Ijouisiana  Constitution  declared  that  "the  right  of  trial  by  jury 
shall  remain  inviolate,"  that  fact  is  not  disclosed  by  the  report  of  the 
case,  nor  does  it  show  the  status  of  pre-existing  laws  relating  to  trial 
by  jury. 

In  Fant  v.  Buchanan  (Miss.),  17  So.,  371,  it  was  held  that  a  statute 
providing  for  a  jury  of  six  in  inquests  of  lunacy  did  not  conflict  with 
tlie  provision  of  the  State  Constitution  that  "the  right  of  trial  by  jury 
shall  remain  inviolate,"-  nor  with  said  Fourteenth  Amendment.  Therein 
the  court  said:  ^The  fact  that  the  Code  of  1880  provided  for  an  in- 
quest of  six  men,  and  was  in  force  when  the  Constitution  of  1890  was 
adopted,  and  conferred  on  the  chancery  court  full  jurisdiction  in  cases 
of  idiocv,  lunacy  and  persons  of  unsound  mind  is  suggestive  that  the 
grant  was  made  with  reference  to  the  manner  in  which  the  jurisdiction 
had  been  made  and  was  being  exercised  under  the  statutes  of  the  State.'^ 
It  was  held:  "The  Ix}gislature,  in  regulating  the  exercise  of  its  juris- 
diction by  the  chancery  court,  to  which  a  jury  does  not  belong  except 
as  specially  provided  by  legislation,  might  dispense  with  a  jury  or 
prescribe  any  number  it  pleased,  without  violating  any  provision  of 
the  Constitution." 

That  reasoning  as  to  the  right  of  the  Legislature  to  dispense  with 
jury  trials   is   not   applicable*  to   our  judicial   system   and   laws,   and 
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is  obnoxious  to  our  Constitution  when  it  is  read  in  the  light  of 
pre-existing  Texas  laws  relating  to  jury  trials  in  lunacy  cases. 

In  re  Crosswell,  28  B.  I.,  137,  13  Ann.  Cas.,  877,  66  Atl.,  55,  was 
a  case  wherein  it  was  held  that  "due  process  of  law'^  was  afforded  by 
a  statute  which  provided  that  an  insane  person  might  be  placed  in 
any  hospital  of  a  certain  class  upon  a  certificate  from  two  practicing 
physicians  of  good  standing,  stating  that  such  person  was  insane;  but 
making  it  the  duty  of  the  court,  upon  an  application  for  a  writ  of 
habeas  corpus,  thereafter,  "to  inquire  and  determine  as  to  the  sanity 
or  insanity  or  the  necessity  of  further  restraint  of  the  person  confined 
at  the  time  such  application  was  made,"  and  further  providing  for  a 
trial  of  the  issue  before  a  jury,  at  ths  discretion  of  the  court,  and  for 
his  discharge  from  confinement  "if  it  appears  upon  the  verdict  of  a 
jury  or  in  the  opinion  of  the  court,  that  such  person  is  not  insane  or 
is  not  dangerous  to  himself  or  others,  dnd  ought  not  longer  to  be 
confined." 

In  so  far  as  the  right  of  a  jury  trial  is  not  made  absolute,  that  de- 
cision may  conflict  with  our  views;  but  the  status  of  the  law  of  that 
State  with  regard  to  juries  in  such  cases  prior  to  the  adoption  of  its 
Constitution,  is  not  shown. 

The  asserted  right  having  existed  at  common  law,  and  in  various 
American  States  and  especially  in  Texas  prior  and  down  to  the  adop- 
tion of  our  present  Constitution,  so  much  of  said  Act  of  1913  as  relates 
to  a  hearing  before  a  commission,  in  lieu  of  the  time  honored  trial 
by  jury,  is  invalid;  and,  inasmuch  as  that  vice  obviously  permeates 
said  entire  Act,  we  hold  it  void  as  a  whole.  The  effect  of  course,  is 
to  leave  the  old  law  in  force. 

Failure  of  defendant  in  error  to  deny,  in  the  habeas  corpus  proceed- 
ing, that  she  is  a  lunatic,  is  of  no  consequence,  the  presumption  of  law 
being  that  she  is  of  sound  mind.  In  re  Phillips,  158  Mich.,  155,  122 
N.  W.,  554;  note  in  44  L.  E.  A.  (K  S.),  119. 

Necessarily  defendant  in  error  would  be  entitled  tt)  full  liberty  were 
it  not  for  the  fact  that,  in  compliance  with  the  requirements  of  the 
old  law,  an  affidavit  charging  her  with  lunacy  has  been  presented  to 
the  county  judge. 

For  further  proceedings  under  Rev.  Stats.,  1911,  art.  150  et  seq., 
she  should  be  remanded  to  the  custody  of  the  sheriff  of  El  Paso  County, 
and  if  such  proceedings  be  not  instituted  within  ten  days  after  issu- 
ance of  the  mandate  of  this  court,  she  should  be  released  from  all 
restraint. 

The  judgment  of  the  Court  of  Civil  Appeals  is  modified  to  the 
extent  of  fixing  such  definite  time  limit  within  which  such  further 
proceedings  may  be  instituted,  and,  as  so  modified,  it  is  affirmed. 

Mr.  Justice  Yantis  absent  and  not  sitting. 

Opinion  delivered  June  30,  1917. 
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ADDENDUM  BY  ASSOCIATE  JUSTICE  HAWKINS  ONLY. 

Certain  other  questions  are  presented.  It  is  true  that  decision  thereof 
is  not  essential  to  a  disposition  of  this  appeal;  nevertheless,  inasmuch 
as  they  are  constitutional  in  character  and  recurrent  in  nature,  I  think 
that  they,  too,  should  be  discussed. 

1.  As  to  notice. 

Due  process  of  law  requires  due  and  reasonable  notice  in  proceedings 
to  determine  whether  a  person  is  of  sound  or  unsound  mind.  To  that 
effect  are  reason  and  nearly  all  the  authorities,  although  a  few  cases 
in  other  States  hold  such  notice  unnecessary  as  being  valueless  to  an 
insane  person,  thereby  assuming  the  very  fact  which  is  to  be  determined. 

Such  notice  is  not  in  express  terms  required  by  said  Act  of  1913. 
However,  in  view  of  the  requirements  of  the  common  law,  and  our  law 
and  practice  in  regard,  to  notice  in  other  civil  cases,  and  constitutional 
requirements  relating  to  notice  and  an  opportunity  to  prepare  and  to 
be  present  and  to  defend,  I  think  that,  in  support  of  said  Act  it  should 
be  construed  as  contemplating  that  such  due  notice  shall  be  given. 
That  view  is  supported  by  many  high  authorities.  The  record  in  the 
case  at  bar  is  such  as  to  justify  indulgence  of  the  presumption  that 
such  notice  was  given. 

2.  As  to  judicial  power. 

The  judicial  power  of  this  State  is  vested,  by  our  Constitution,  in 
"courts/'  except  that,  in  carefully  enumerated  matters  and  for  specified 
purposes,  it  is  vested  in  certain  justices  and  judges.     Art.  5. 

Said  Act  apparently  attempts  to  confer  upon  the  county  judge,  rather 
than  upon  the  County  Court,  jurisdiction  and  authority  to  perform  the 
specified  duties  and  to  exercise  the  stated  powers,  including  the  pro- 
nouncement of  judgment,  under  stated  circumstances  (art.  159),  and 
the  entry  of  the  order  setting  aside  such  judgment  whenever  the  lunatic 
shall  have  been  discharged  from  the  asylum  as  cured  and  the  super- 
intendent shall  so  certify.  Art.  161.  That  impression  is  somewhat 
heightened,  perhaps,  by  the  fact  that  various  earlier  Texas  laws  on 
the  subject,  including  those  set  out  in  Revised  Statutes,  1911,  appear 
much  more  clearly  to  impose  the  more  serious  of  those  duties  upon 
the  County  Court  as  a  court.  Whether,  under  our  Constitution,  those 
powers  validly  may  be  conferred  upon  and  exercised  by  the  county 
judge,  as  a  judge  and  not  as  a  court,  is  a  question  which  seems  to  me 
to  lie  upon  the  face  of  the  Act,  calling  for  consideration,  although  not 
specifically  presented  by  the  litigants;  and  upon  that  point  my  mind 
is  not  now  fully  satisfied.  It  may  be  that  the  law  which  the  Act  of 
1913  sought  to  amend  is  not  fairly  open  to  such  possible  objection;  but, 
if  it  is,  the  point  suggested  may  be  best  determined  in  proceedings 
based  upon  that  old  law. 

However,  regardless  of  the  suggested  distinction  between  the  "County 
Court"  and  the  "county  judge,''  in  the  matter  of  the  exercise  of  judi- 
cial power,  it  is  clear  to  my  mind  that  said  Act  of  1910  practically 
places  the  exercise  of  such  power,  not  in  the  court,  nor  yet   in   the 
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judge,  but  in  the  commission,  and  in  the  superintendent.  The  Act 
arbitrarily  requires  that  the  original  judgment  shall  be  of  a  certain 
prescribed  character,  and  with  stated  legal  effects,  to  be  determined 
solely  by  the  nature  of  the  report  of  the  commission;  and,  under  the 
stated  conditions,  such  judgment  may  result  in  depriving  the  respondent 
of  his  liberty  and  of  his  property.  Likewise  the  certificate  of  the 
superintendent  controls  the  judgment  of  restoration.  Evidently  neither 
the  report  nor  the  certificate  is  merely  to  aid  the  court  or  the  judge 
in  the  exercise  of  judicial  power. 

The  judgment  is  in  every  instance,  indeed,  pronounced  by  the  court 
or  the  judge;  but  that,  it  seems  to  me,  is  purely  formal,  and,  in  prac- 
tical effect,  neither  the  court  nor  the  judge  really  exercises  one  whit 
more  of  judicial  discretion  and  power  than  does  the  clerk  who  records 
the  judgment.  I  do  not  believe  that  the  prescribed  procedure  involves 
due  exercise  of  judicial  power  within  contemplation  of  said  judiciary 
article  6;  and  for  that  reason,  if  for  none  other,  I  regard  the  entire 
Act  as  invalid. 

Addendum  filed  June  30,  lp917. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


GASES  REVIEWED 


The  following  table  contains  a  list  of  all  cases  in  the  Courts  of 
Civil  Appeals  in  which  applications  for  writs  of  error  were  made  to 
the  Supreme  Court  from  January  1,  1914,  to  December  31,  1915,  with 
the  disposition  made  of  such  cases. 

All  such  cases  appear  here,  in  alphabetical  order,  under  the  style 
which  they  bear  on  the  application  docket.  Since  they  do  not  always 
bear  the  same  style  in  the  Courts  of  Civil  Appeals,  they  are  also,  when 
this  is  different,  inserted  in  this  list  by  the  titles  under  which  they 
appeared  in  the  appellate  court.  Thus,  the  first  case  on  this  list  ap- 
pears as  Abilene  &  So.  Ry.  Co.  v.  Burleson,  173  S.  W.,  517,  the  style 
of  the  case  being  the  same  in  each  court.  The  second  case,  Abney 
V.  Bryson,  so  appearing  on  the  application  docket,  was,  in  the  Court 
of  Civil  Appeals,  Bryson  v.  Abney,  and  reference  is  made  to  that  title, 
where  the  volume  and  page  of  the  decision  on  .appeal  are  given,  and 
the  action  refusing  the  application. 

Sometimes  the  names  of  the  parties  will  not  be  the  same  in  the  two 
courts.  The  application  of  Fidelity  &  Dep.  Co.  of  Md.  v.  American 
Const.  Co.  was  made  in  the  case  appearing  in  the  appellate  court  as 
American  Const.  Co.  v.  Kleine,  177  S.  W.,  1176.  The  application  of 
Southwestern  Const.  Co.  v.  Commonwealth  Bond.  &  Cas.  Co.  was  in 
the  case  of  Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Goodwin,  177  S.  W.,  545. 

In  the  sixth  case  on  the  list,  Adams  v.  Zellner,  the  application  having 
been  refused,  it  is  noted  that  a  written  opinion  was  delivered  by  the 
Supreme  Court  in  refusing  the  writ,  which  is  reported  in  107  Texas. 
653.  Where  the  writ  has  been  granted  and  no  subsequent  action  by 
the  Supreme  Court  noted,  it  is  to  be  understood  that  the  case  was  still 
pending  there  and  undetermined  when  this  list  was  prepared. 

Where  the  letter  R.  follows  the  notation  of  action  refusing,  granting, 
or  dismissing  the  application,  it  i?  to  be  understood  that  the  applica- 
tion had  been  referred  by  the  Supreme  Court  to  the  committee  of 
judges  of  Courts  of  Civil  Appeals  provided  for  by  the  Act  of  March 
15,  1917,  and  was  acted  on  by  them,  not  by  the  Supreme  Court. 

Abilene  &  So.  Ry.  Co.  v.  Burleson,  Second  District,  173  S.  W.,  517. 

Dismissed  by  agreement  October  27,  1915. 
Abney  v.  Bryson,  Sixth  District.     See  Bryson  v.  Abney. 
Acme  Steam  Laundl-y  v.  Weinstein,  Second  District,  182  S.  W.,  408. 

Writ  of  error  refused  Xovember  22,  1*916. 
Adams  &  Garrett  v.  Randle,  Fourth  District,  171  S.  W.,  256.     Writ 

of  error  refused  November  3,  1915. 
Adams  v.  San  Antonio  Life  Ins.  Co.,  Fifth  District.  185  S.  W.,  610. 

Writ  of  error  refused  April  25,  1917.     R.     (San  Antonio  Life  Tns. 

Co.  V.  Adams.) 
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Adams  v.  Stark,  Ninth  District.     See  Stark  v.  Adams. 
Adams  v.  Zellner,  Fifth  District,  174  S.  W.,  933.     Writ  of  error  re- 
fused March  15,  1916.     Written  opinion,  107  Texas,  653. 
Aetna  Accident  &  Liability  Co.  v.  WTiite,  Fifth  District,  177  S.  W.,  162. 

Writ  of  error  refused  May  3,  1916. 
Aetna  Ins.  Co.  r.  Dancer,  Third  District,  181  S.  W.,  772.     Writ  of 

error  granted  January  24,  1917. 
Aetna  Life  Ins.  Co.  v.  El  Paso  Elec.  Ry.  Co.,  Eighth  District,  184  S.  W., 

628.     Writ  of  error  refused  January  17,  1917. 
Ahlrep  v.  James  A.  Dick  Co.,  Eighth  District,  181  S.  W.,  269.     Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  March  29, 

1916. 
Alamo  Auto  Sales  Co.  v.  Herms,  Fourth  District,  184  S.  W.,  740.    Writ 

of  error  refused  January  24,  1917  (Herms  v.  Alanio  A.  S.  Co.). 
Alamo  Oil  &  Refining  Co.\\  Richards,  Fourth  District,  172  S.  W.,  159. 

Writ  of  error  refused  November  17,  1915. 
Alkemever   (E.)   Co.  v.  McCardill,  First  District.     See  E.  Alkemeyer 

Co.  V.  McCardill. 
Allen  V.  Pollard,  Extr.,  Seventh  District.     See  Pollard,  Extr.,  v.  Allen. 
Allen   V.   Traylor,   Fourth    District,   174   S.   W.,   923.     Writ   of   error 

granted  March  15,  191<>. 
Allison  V.  Richardson,  Fifth  District,  171  S.  W.,  1021.     Writ  of  error 

granted  November  17,  1915   (Richardson  v.  Allison). 
Altgelt  V.  Gutzeit,   Fourth  District,  187   S.   W\,  220.     Writ   of  error 

granted  October  11,  1916. 
Amend   v.  Jahns,   Seventh   District,   184   S.   W.,   729.     Writ   of   error 

granted  January  17,  1917. 
American   Brewing   Assn.    v.    Woods,    Ninth    District.     See   Woods    v. 

Am.  Brew.  Assn. 
American   Cement   Plaster  Co.  v.   Acme  Cement  Plaster  Co.,  Seventh 

District,  181  S.  W.,  257.     Writ  of  error  refused  December  13,  1916. 
American  Construction  Co.  v.  Kleine,  Eighth  District,  177  S.  W.,  1176. 

Writ  of  error  granted  May  17,  1916   (Fidelity  &  Dep.  Co.  of  Md. 

v.  Am.  Const.  Co.;  Kleine  v.  Am.  Const.  Co.). 
American  Natl.  Bank  v.  Warner,  Eighth  District,  176  S.  W.,  863.    Writ 

of  error  refu.^ed  May  3,  1916  (Mastcrson  v.  Warner). 
American  Natl.  Ins.  Co.  v.  Thomson,  First  District,  186  S.  W.,  254. 

Writ  of  error  refused  April  18,  1917.     R. 
American  Surety  (\>.  of  N.  Y.  v.  Harflwick,  Fifth  District,  186  S.  W., 

804.     Writ  of  error  refused  May  2,  1917.     R. 
Anierman  v.  ^lissoiiri,  K.  <^^  T.  Ry.  Co.  of  Texas,  First  District,  182 

S.  W.,   54.     Writ  of  error   refused   November  29,   1916    (Collins  v. 

Mo.,  K.  &  T.  Hy   Co.  of  T.). 
Anderson  v.   Galveston,  H.  &   H.   R.  R.  of  1882,  First   District.     S* 

Galveston.  Houston  &  H.  R.  R.  Co.  v.  Anderson. 
Anderson  v.  Menefee,  Second  District,  174  S.  W.,  904.     Writ  of  error 

refused   Marcli   1,  1916. 
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Andrews,  Eeceiver,  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  First  District.     See 

Broughton  v.  Gulf,  C.  &  S.  F.  Ry.  Co. 
Angelina  County  Lumb.  Co.  v.  Hines,  Ninth  District,  184  S.  W.,  596. 

Writ  of  error  granted  January  10,  1917  (Tucker  v.  Angelina  County 

Lumb.  Co.). 
Ara  V.  Rutland,  Fourth  District,  172  S.  W.,  993.     Writ  of  error  granted 

February  2,  1916. 
Aransas  County  v.  Coleman-Fulton  Pasture  Co.,  Fourth  District.     See 

Coleman-Fulton  Pasture  Co.  v.  Aransas  County. 
Aransas  County  v.  Coleman-Fulton  Pasture  Co.,  Fourth  District.     See 

Coleman-Fulton  Pasture  Co.  v.  Aransas  County. 
Aransas  Harbor  Term.  Ry.  Co.  v.  Sims,  Fourth  District,  179  S.  W., 

895.     Writ  of  error  refused  October  25,  1916. 
Arden   v.   Boone,    Second   District,   1:87    S.   W.,   995.     Writ   of   error 

granted  May  2,  1917.     R. 
Armstrong  v.  Rawleigh    (W.   T.)    Medical   Co.,   Second   District,   178 

S.  W.,  582.    Application  for  writ  of  error  dismissed  for  want  of  juris- 
diction May  24,  1916  (W.  T.  Rawleigh  Med.  Co.  v.  Armstrong). 
Arno  Coop.  Irrig.  Co.  v.  Pugh,  Eighth  District,  177  S.  W.,  991.     Writ 

of  error  granted  May  31,  1916. 
Arnold  v.  Fly,  Second  District.     Dismissed  on  certificate  below  without 

written  opinion.    Dismissed  for  want  of  jurisdiction  February  7,  1917. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hargrave,  Eighth  District,  177  S.  W., 

509.     Writ  of  error  refused  May  24,  1916. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Reeves,  Seventh  District.     Opinion 

unpublished.     Writ  of  error  refused  October  18,  1916. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Skeen,  Eighth  District,  174  S.  W.,  655. 

•  Writ  of  error  refused  March  8,  1916. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  White,  Seventh  District,  188  S.  W.,  714. 

Writ  of  error  refused  May  16,  1917.     R.   (White  v.  Panhandle  & 

S.  F.  Ry.  Co.). 
Athens  Teleph.  Co.  v.  City  of  Athens,  Fifth  District,  182  S    W.,  42. 

Writ  of  error  refused  December  20,  1916. 
Auto  Transit  Co.  v.  City  of  Ft.  Worth,  Second  District,  182  S.  W.,  685. 

Writ  of  error  refused  October  4,  1916    (Walton  et  al.  v.   City  of 

Ft.  Worih). 
Ayers  v.  Snowball,  First  District,  181  S.  W.,  827.     Writ  of  error  re- 
fused November  29,  1916. 

Babcock  v.  Glover,  First  District,  174  S.  W.,  710.  Writ  of  error  re- 
fused March  8,  1916. 

Baber,  Executor,  v.  Galbraith,  First  District,  186  S.  W.,  345.  Writ  of 
error  refused  April  25,  1917.     R. 

Bailey  v.  Tx)ok,  Eighth  District,  174  S.  W.,  1010.  Application  for  writ 
of  error  dismissed  for  want  of  jurisdiction  March  29,  1916  (Look 
V.  Bailey). 

Baker  v.  Coman,  Eighth  District.     See  Coman  v.  Baker. 
Vol.  108-38 
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Baldwin  v.  Jordan,  Eighth  District,  171  S.  W.,  1016.     Writ  of  error 

refused  November  10,  1915. 
Baldwin  v.   Smith,  Ninth   District,   181   S.   W.,   785.     Writ  of  error 

refused  November  22,  1916. 
Ball-Carden  Co.-  v.  Ridgell,  Fifth  District,  171   S.  W.,  509.     Writ  of 

error  refused  November  10,  1915  (Ridgell  v.  Ball-Carden  Co.). 
Bankers  Trust  Co.  v.  Franks,  Second  District,  178  S.  W.,  602.     Writ 

of  error  refused  May  17,  1916. 
.  Banks  v.  Blake,  First  District,  171  S.  W.,  514.     Writ  of  error  refused 

November  10,  1915. 
Barber  v.  Cleburne  St.  Ry.  Co.,  Second  District.     See  Cleburne  St.  Ry. 

Co.  v.  Barber. 
Barcus  v.  O'Brien,  Seventh  District,  171  S.  W.,  492.     Writ  of  error 

granted  (on  rehearing)  March  5,  1916  (O'Brien  v.  Barcus). 
Barlow  v.  Linas,  Eighth  District,  180  S.  W.,  652.     Writ  of  error  re- 
fused November  15,  1916. 
Barnes,  Admr.,  v.  Southern  Kan.  Ry.  Co.  of  Texas,  Seventh  District. 

See  Southern  Kan.  Ry.  Co.  of  Texas  v.  Barnes,  Admr. 
Barstow  v.  Ward  County  Irrig.  Dist.  No.  1,  Eighth  District,  177  S.  W., 

563.     Writ  of  error  refused  October  20,  1915. 
Barthold  v.  Thomas,  Second  District.     See  Thomas  v.  Barthold. 
Barton  v.  Cox,  Second  District,  176  S.  W.,  793.     Writ  of  error  granted 

April  26,  1916  (Cox  v.  Barton). 
Barton  v.  Wichita  River  Oil  Co.,  Second  District,  187  S.  W.,  ?043. 

Writ  of  error  refused  November  14,  1917.     R.     (Minor  v.  Barton). 
Bass  V.  McCord,  Third  District,  178  S.  W.,  998.     Writ  of  error  granted" 

April  11,  1917   (McCord  v.  Bass). 
Bastrop  &  Austin  Bayou  Rice  Growers'  Assn.  v.  Cochran,  Eighth  Dis- 
trict, 171  S.  W.,  294.     Writ  of  error  refused  November  10,  1915. 
Baugh  V.   McLain,   Sixth   District,   173   S.   W.,   922.     Writ   of   error 

refused  March  1,  1916. 
Beard  v.  International  &  G.  N.  R.  R.  Co.,  Sixth  District,  171  S.  W.,  553. 

Writ  of  error  refused  November  17,  1915. 
Beaty  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  Third  District,  175  S.  W., 

450.     Writ  of  error  refused  March  15,   1916.     Written   opinion  in 

dissent,  108  Texas,  82,  185  S.  W.,  298. 
Beaumont  Irrig.  Co.  v.  Delaune,  First  District,  180  S.  W.,  98.     Appli- 
cation for  writ  of  error  (Delaune  v.  Beaumont  Irrig.  Co.)  dismissed- 

for  want  of  jurisdiction  November  17,  1915. 
Beaumont,  Sour  Lake  &  W.  Ry.  Co.  v.  Manning,  First  District,  186 

S.  W.,  387.     Writ  of  error  refused  April  25,  1917.     R. 
Beaumont,  Sour  Lake  &  W.  Ry.  Co.  v.  Moore,  174  S.  W.,  844.     Writ 

of  error  refused  March  1,  1916    (Moore  v.  Beaumont,  S.  L.  &  W. 

Ry.  Co.). 
Beaumont,  Sour  Lake  &  W.  Ry.  Co.  v.  Moy,  First  District,  174  S.  W., 

697.    Writ  of  eiror  granted  March  8,  1916  (Moy  v.  Beaumont,  S.  L. 

&  W.  Ry.  Co.). 
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Beaumont  Wharf  &  Term.  Co.  v.  McFaddin,  First  District,  178  S.  W., 

722.     Writ  of  error  refused  October  11,  1916. 
Beaver  v.  Costley,  Third  District,  175  S.  W.,  761.     Writ  of  error  refused 

March  22,  1916. 
Belcher  (W.  C.)  Ld.  Mtg.  Co.  v.  Taylor,  Third  District,  1-^3  S.  W.,  278. 

Writ  of  error  granted  January  12,  1916. 
Bell  V.  Swim,  Seventh  District,  178  S.  W.,  850.     Writ  of  error  granted 

October  11,  1916. 
Bender   v.   Bender,   First   District,    187    S.    W.,    735.     Writ   of   error 

granted  November  14,  1917  (Bergstedt  v.  Bender). 
Benham  v.  Tipton,  Eighth  District,  181   S.  W.,  510.     Writ  of  error 

refused  November  29,  1916. 
Bennett  v.  Rio  Grande  Canal  Co.,  Fourth  District,  182  S.  W.,  713. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  De- 
cember 13,  1916. 
Bennett  v.  Sovereign  Camp,  W.  of  W.,  Sixth  District,  168  S.  W.,  1023. 

Writ  of  error  refused  April  12,  1916. 
Bennett,  Exr.,  v.  Zeigel,  Fourth  District.     See  Zeigel  v.  Magee. 
Bennett   &    Son   v.    Reinertsen,    Eighth    District.      See   Reinertsen    v. 

Bennett  &  Son. 
Benson  v.  Hartford  Tjife  Ins.  Co.,  Third  District.     See  Hartford  Life 

Ins    Co.  V.  Benson. 
Berry  v.  Godwin,  Sixth  District,  .188  S.  W.,  30.     Writ  of  error  granted 

November  21,  1917.     R. 
Betka  v.  Houston  &  T.  C.  Ry.  Co.,  First  District,  189  S.  W.,  532.    Writ 

of  error  refused  May  23,  1917.     R. 
Billingsley  v.  Houston  Oil  Co.  of  Texas,  First  District,  182  S.  W.,  373. 

Writ  of  error  granted  November  29,  1916  (Houston  Oil  Co.  of  Texas 

V.  Billingsley). 
Birge-Forbes  Co.  v.  Wolcott,  Eighth  District,  176  S.  W.,  605.     Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  Mav  24, 

1916. 
Biswell  v.  Gladney,  Seventh  District,  182  S.  W.,  1168.     Writ  of  error 

granted  December  20,  1916. 
Black  V.  Missouri,  Okla.  &  Gulf  Ry.  Co.,  Fifth  District.    See  Missouri, 

0.  &  G.  Ry.  Co.  V.  Black. 
Black  V.  Wilson,   Fourth  District,.  187   S.  W.,  493.     Application  for 

writ  of  error  dij>missed  for  want  of  jurisdiction  December  13,  1916. 
Blakeley  v.  Cunningham,  Eighth  District.     See  Fordtran  v.  Cunning- 
ham. 
Blasingame  v.  Cattlemen's  Trust  Co.  of  Ft.  'Worth,   Second  District, 

174  S.  W.,  900.     Application  for  writ  of  error  dismissed  for  want 

of  jurisdiction  May  26,  1915. 
Blias  V.  San  Antonio  School  Board,  Fourth  District,  173  S.  W.,  1176. 

Writ  of  error  refused  March  1,  1916. 
Blome   (Rudolph  S.)    Co.  v.  Herd,  Second  District.     See  Rudolph  S. 

Blome  Co.  v.  Herd. 
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Bock  V.  Fellman  Dry  Goods  Co.,  First  District,  173  S.  W.,  582.    Writ 

of  error  granted  February  23,  1916. 
Boesen  v.  County  of  Potter,  Seventh  District,  173  S.  W.,  462.     Writ 

of  error  refused  February  23,  1916  (County  of  Potter  v.  Boesen). 
Bond-Reed  Hardware  Co.  v.  Walsh,  Fourth  District,  181  S.  W.,  248. 

Application   for   writ  of  error   dismissed   for  want   of   jurisdiction 

March  8,  1916. 
Bonham  v.  Moody,  Third  District.     See  Moody  v.  Bonham. 
Bonougli  V.  Brown,  Fourth  District,  185   S.  W.,  47.     Writ  of  error 

granted  October  31,  1917  (Brown  v.  Bonougli). 
Booth  V.  Citv  of  Dallas,  Fifth  District,  179  S.  W.,  301.    Writ  of  error 

refused  October  18,  1916. 
Borgstedt  v.  Bender,  First  District.     See  Bender  v.  Bender. 
Bost  V.  McCrea,  Seventh  District,  172  S.  W.,  561.     Writ  of  error  re- 
fused December  1,  1915. 
Bounds  V.  Stephenson.  Fifth  District,  187  S.  W.,  1031.     Writ  of  error 

refused  May  9,  1917.     R. 
Bowman  v.  Stark,  Seventh  District,  185   S.  W.,  921.     Writ  of  error 

granted  May  2,  1917  (Stark  v.  Bowman). 
Boyd  V.  Driskill,  Third  District.     See  Driskill  v.  Boyd. 
Braly  v.  Connally,  Sixth  District,  180  S.  W.,  916.     Writ  of  error  re- 
fused October  25,  1916. 
Brass  v.  Texarkana  &  Ft.  S.  Rv.  Co.,  Fifth  District.     See  Texarkana  & 

Ft.  S.  Ry.  Co.  V.  Brass. 
Braun  v.  Hickman,  Second  District,  176  S.  W.,  879.     Writ  of  error 

refused  April  12,  1916. 
Br^zile  v.  Blaylock,  Third  District,  177  S.  W.,  155.     Writ  of  error 

refused  April  19,  1916. 
Brazos  Valley  Tel.  &  Teleph.  Co.  v.  Wilson,  Third  District,  187  S.  W., 

234.    Writ  of  error  refused  April  25,  1917.    R.  (Brazos  Val.  T.  &  T. 

Co.  V.  Wilson:  Texas  Power  &  Light  Co.  v.  Wilsen). 
Briggs-Weaver  ^faoh.  Co.  v.  Pratt,  Fifth  District,  184  S.  W.,  732.    Writ 

of  error  refused  January  24,  1917. 
Broocks  V.  Moss,  First  District,  175  S.  W.,  791.    Writ  of  error  refused 

March  22,  1916  (Moss  v.  Broocks).     Writ  of  error  granted  (Broocks 

V.  Moss). 
Broom  v.  Pearson,  Sixth  District,  180  S.  W.,  895.     Writ  of  error  re- 
fused October  18,  1916  (Pearson  v.  Broom). 
Broughton  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  First  District,  186  S.  W.,  354. 

Writ  of  error  refused  .April  25,  1917.     R.  (Andrews,  Recvr.,  v.  Gulf, 

C.  &  S.  F.  Ry.  Co.). 
Brou>sard  v.  Tx^Blanc,  Xinth  District,  182  S.  W.,  78.     Writ  of  error 

refused  Xovembor  22,  1916. 
Browder  v.  City  of  Afempjiis,  Seventh  District.     See  City  of  Memphis 

V.  Browder. 
Browder  v.  Memphis  Ind.  Sch.  Dist.,  Seventh  District,  172  S.  W.,  152. 

Writ  of  error  granted  November  10,  1915.    Affirmed,  107  Texas.  535. 
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Brown  v.  Bonongli,  Fourth  District.     See  Bonougli  v.  Brown. 
Brown  v.  City  of  Amarillo,  Seventh  District,  180  S.  W.,  654.    Writ  of 

error  refused  December  13,  1916  (Brown  v.  City  of  Am.;  Ware,  Lay 

and  Anthony  v.  City  of  Am.). 
Brown  v.  Cnimpton,  Seventh  District,  181  S.  W.,  540.    Application  for 

writ  of  error  (Cnimpton  v.  Brown)  dismissed  for  want  of  jurisdiction 

December  13,  1916. 
Brown  v.  First  Natl.  Bapk  of  Corsicana,  Fifth  District.  175  S.  W., 

1122.     Writ  of  error  refused  May   31,   1916    (First   Natl.   Bk.   of 

Corsicana  v.  Brown). 
Brown,  Admr.,  v.  Fleming,  Shrf.,  Third  District,  178  S.  W.,  964.    Writ 

of  error  granted  October  20,  1915. 
Brown  v.  Ft.  Worth  &  R.  G.  Ry.  Co.,  Second  District.    See  Ft.  Worth 

&  R.  G.  Ry.  Co.  V.  Brown. 
Brown  v.  Foster  Lumb.  Co.,  First  District,  17S  S.  W.,  787.     Writ  of 

error  refused  May  3,  1916. 
Brown  v.  Gatewood,   Seventh  District.     No  published  opinion.     Writ 

of  error  refused  April  12,  1916. 
Brown  v.  Southern  Gas  &  Gasoline.  Engine  Co.,  Eighth  District,  176 

S.  W.,  73.     Writ  of  error  refused  April  19,  1916. 
Brown  v.  TJhr,  Fourth  District,  187  S.  W.,  381.     Writ  of  error  refused 

May  2,  1917.     R. 
Browning  Engineering  Co.  v.  Willett,  Fifth  District.     See  Willett  v. 

Browning  Eng.  Co. 
Brownsville,  City  of^  v.  Kinder,  Fourth  District.     See  City  of  Browns- 
ville V.  Kinder. 
Bruns,  Kimball  &  Co.  v.  Amundsen,  First  District,  188   S.  W.,  729. 

Dismissed  for  want  of  jurisdiction  December  13,  1916. 
Bryan  v.  Wharton  Bank  &  Trust  Co.,  174  S.  W.,  827.     Writ  of  error 

refused  March  1,  1916. 
Bryson  v.  Abney,  Sixth  District,  171  S.  W.,  508.    Writ  of  error  refused 

November  3,  19^5  (Abney  v.  Brj^son). 
Buffalo  Pitts  Co.'v.  Alderdice,  Fifth  District,  177  S.  W.,  1044.     Writ 

of  error  refused  May  24,  1916. 
Buie  &  Simpson  v.  Penn,  Sixth  District,  172  S.  W.,  547.     Writ  of 

error  refused  January  19,  1916  (Penn  v.  Buie  &  Simpson). 
Bullard  v.  Lanius  Press  Brick  Co.,  Second  District,  187  S.  W.,  1199. 

Writ  of  error  refused  November  14,  1917.     R.  (Lanius  P.  B.  Co.  v. 

BuUard). 
Bullock  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  Sixth  District,  171 

S.  W.,  808.    Writ  of  error  refused  November  17,  1915. 
Burch  V.  Mounts,  Seventh  District,  185   S.  W.,  889.     Writ  of  error 

refused  May  2,  1917.     R.  (Mounts  v.  Burch). 
Burchett  v.  Bristow,  Executor,  Sixth  District,  185  S.  W.,  349.     Writ 

of  error  refused  April  25,  1917.     R. 
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Burks  V.  Northern  Texas  Traction  Co.,  Fifth  District,  185  S.  W.,  428. 

Writ  of  error  refused  November  7,  1917.     R.   (Northern  Texas  Tr. 

Co.  V.  Burks). 
Burks-Simmons  Co.  v.  Konz,  Second  District,  178  S.  W.,  587.     Writ 

of  error  refused  May  24,  1916. 
Bums  V.  Davis,  Recvr.,  First  District.     See  Davis,  Recvr.,  v.  Bums. 
Burrell    Engineering   &    Const.    Co.    v.    Grisier,    Second   District,    189 

S.  W.,  102.    Writ  of  error  granted  November  28,  1917.     R. 
Burton  v.  Stayner,  Fourth  District,  182   S.   W.,  394.     Writ  of  error 

refused  December  6,  1916. 
Burttschell  v.  Colorado  County,  Third  District,  183  S.  W.,  1183.     Writ 

of  error  refused  December  20,  1916  (Colorado  County  v.  Burttschell). 
Bushong  V.  Scrimshire.  Second  District,  172  S.  W.,  155.    Writ  of  error 

refused  November  10,  1915. 

Cadena  v.  State  ex  rel.  Leslie,  Fourth  District,  185  S.  W.,  367.  Writ 
of  error  refused  October  4,  1916  (State  ex  rel.  Leslie  v.  Cadena). 

Caldwell  Natl.  Bank  v.  Keep,  Seventh  District,  188  S.  W.,  507.  Writ 
of  error  refused  May  9,  1917.     R. 

Camden  Fire  Ins.  Co.  v.  Yarbrough,  First  District,  182  S.  W.,  66.  Writ 
of  error  granted  November  15,  1916. 

Cameron  (Wm.)  &  Co.,  Inc.,  v.  Polk,  Fourth  District.  See  Wm.  Cam- 
eron &  Co.,  Inc.,  V.  Polk. 

Camp  v.  National  Equitable  Soc.  of  Belton,  Sixth  District.  See  Na- 
tional Equitable  Soc.  of  Belton  v.  Camp. 

Canales  v.  Mullen,  Co.  Attv.,  Fourth  District,  185  S,  W.,  420.  Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  October  2, 
1916  (Mullen,  Co.  Atty.,  v.  Canales). 

Caples  V.  Ward,  Eighth  District.     See  Ward  v.  Caples. 

Capps  V.  City  of  Longview,  Sixth  District,  178  S.  W.,  730.  Application 
for  writ  of  error  dismissed  for  want  of  jurisdiction,  October  11,  1916. 

Carlton  Lumb.  Co.  v.  First  Baptist  Church  of  Tyler,  Texas,  Sixth  Dis- 
trict.   See  First  Bap.  Church  of  Tyler  v.  Carlton  Liunb.  Co. 

Carpenter  v.  Hume,  Third  District.     See  Hume  v.  Carpenter. 

Carroll  v.  Williams,  Co.  Treasurer,  Ninth  District.  See  Williams,  Co. 
Treas.,  v.  Carroll. 

Carter  v.  Brown,  Second  District,  169  S.  W.,  385.  Application  for 
writ  of  error  dismissed  for  want  of  jurisdiction  January  5,  1916. 
Written  opinion  by  Mr.  Chief  Justice  Phillips,  107  Texas,  539. 

Carter  v.  Smith,  Fifth  District,  184  S.  W.,  244.  Writ  of  error  refused 
January  10,  1917. 

Carter-Mullaly  Transfer  Co.  v.  Bustos,  Fourth  District,  187  S.  W.,  396. 
Writ  Qf  error  refused  November  14,  1917. 

Carver  Bros.  v.  Merrett,  Sixth  District,  184  S.  W.,  741.  Writ  of  error 
refused  December  6,  1916. 

Case  (J.  I.)  Threshing  ^[achine  Co.  v.  Webb,  First  District.  See  J.  L 
Case  Thresh.  Mach.  Co.  v.  Webb. 
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Caswell  V.  Lensing  &  Bennett,  Third  District,  183  S.  W.,  7S.  Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  December 
6,  1916. 

Cator  V.  Commonwealth  Bonding  &  Cas.  Ins.  Co.,  Seventh  District.  See 
Com.  B.  &  C.  Ins.  Co.  v.  Cator. 

Cattlemen's  Trust  Co.  of  Ft.  Worth  v.  Blasingame,  Seventh  District, 
184  S.  W.,  574.    Writ  of  error  refused  January  24,  1917. 

Cattlemen's  Trust  Co.  of  Ft.  Worth  v.  Pruett,  Eighth  District,  184 
S.  W..  716.  Writ  of  error  granted  April  18,  1917.  R.  (Pruett  v. 
Cattlemen's  Tr.  Co.  of  Ft.  W.). 

Cattlemen's  Trust  Co.  of  Ft.  Worth  v.  Turner,  Second  District,  182 
S.  W.,  438.  Writ  of  error  granted  November  29,  1916  (Turner  v. 
Cattlemen's  Trust  Co.  of  Ft.  W.). 

Celli  and  Del  Papa  v.  Galveston  Brewing  Co.,  First  District,  186  S.  W., 
278.  Writ  of  error  granted  April  18,  1917.  R.  f Celli  v.  Galveston 
Brewing  Co.  Application  of  Del  Papa  v.  Galv.  Brew.  Co.  refused 
on  same  day). 

Channell  Chemical  Co.  v.  Hall,  Fifth  District,  187  S.  W.,  704.  Writ 
of  error  refused  May  9,  1917.     R. 

Chapa  V.  Abernathy,  Fourth  District,  175  S.  W.;  166.  Writ  of  error 
refused  March  15,  1916. 

Chapman  v.  Weaver,  First  District,  178  S.  W.,  660.  Writ  of  error 
refused  October  4,  1916   (Weaver  v.  Chapman). 

Charles  Clarke  &  Co.  v.  Texas  Co.,  First  District.  See  Texas  Co.  v. 
Charles  Clarke  &  Co. 

Cherokee  Life  Ins.  Co.  v.  De  Garcia,  Fourth  District.  See  De  Garcia 
V.  Cherokee  Life  Ins.  Co. 

Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Comstock,  Second  District,  189  S.  W., 
109.     Writ  of  error  refused  May  16,  1917.     R. 

Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Cosio,  Seventh  District,  182  S.  W.,  83. 
Writ  of  error  refused  December  20,  1916. 

Chicago,  R.  I.  &  G.  'Ry.  Co.  v.  Liberal  Elevator  Co.,  Seventh  District, 
182  S.  W.,  355.     Writ  of  error  refused  December  20,  1916. 

Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Ratliif,  Seventh  District,  177  S.' W.,  571. 
Writ  of  error  refused  May  10,  1916. 

Childress  v.  Crow,  Sixth  District,  185  S.  W.,  414.  Writ  of  error  re- 
fused April  25,  1917.     R. 

Childs  V.  McGrew,  Eighth  District,  171  S.  W.,  506.  Writ  of  error 
refused  November  10,  1915   (Woods,  I^ee  and  Ramsey  v.  McGrew). 

Churchill  v.  Olds  Motor  Works,  Second  District.  See  Olds  Motor 
Works  V.  Churchill. 

City  of  Brownsville  v.  Kinder,  Fourth  District,  180  S.  W.,  623.  Ap- 
plication for  writ  of  error  dismissed  for  want  of  jurisdiction  Novem- 
ber 15,  1916. 

City  of  Coleman  v.  Dibrell,  Third  District.  See  Dibrell  v.  City  of 
Coleman. 
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City  of  Colorado  v.  Young,  Second  District.     See  Young  v.  City  of 

Colorado. 
City  of  Dallas  v.  Shows,  Fifth  District.     See  Shows  v.  City  of  Dallas. 
City  of  Ft.  Worth  v.  Eubank,  Second  District.     See  Eubank  v.  City 

of  Ft.  Worth. 
City  of  Hereford  v.  Landrum,  Seventh  District.    Opinion  unpublished. 

Writ  of  error  refused  November  8,  1916. 
City  of  Houston  v.  Baker,  First  District,  178  S.  !¥.,  820.     Writ  of 

error  refused  October  11,  1916  (Ring  v.  Baker). 
City  of  Memphis  ex  rel.  Dial  v.  Browder,  Seventh  District,  174  S.  W., 

982.     Writ  of  error  refused  March  22,  1916   (Browder  v.  City  of 

Memphis). 
City  of  Paris  v.  Wells,  Sixth  District.     See  Glasscock  v.  Wells. 
City  of  San  Antonio  v.  Steingruber,  Fourth  District,  177  S.  W.,  1023. 

Writ  of  error  refused  May  31,  1916  (City  of  San  Antonio  v.  Stein- 
gruber).     Granted    May    31,    1916    (Steingruber    v.    City    of    San 

Antonio). 
Clampitt  V.  St.  Louis  S.  W.  Ry.  Co.  of  Texas,  Second  District,  185 

S.  W.,  342.     Writ  of  error  refused  January  10,  1917. 
Clark  V.  First  Natl.  Bank  of  New  Boston,  Texas,  Sixth  District.     See 

First  Natl.  Bank  of  New  Boston  v.  Daniel. 
Clark  V.  State  of  Texas,  Second  District,  189  S.  W.,  84.    Writ  of  error 

refused  May  16,  1917.     R. 
Clarke  (Charles)  &  Co.  v.  Texas  Co.,  First  District.     See  Texas  Co.  v. 

Charles  Clarke  &  Co. 
Clarkeon  (W.  B.)  &  Co.  v.  Gans  Steamship  Line,  First  District,  187 

S.  W.,  1106.    Writ  of  error  refused  May  9,  1917.     R. 
Cleburne  Peanut  &  Product  Co.  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 

Second  District,  184  S.  W.,  1070.    Writ  of  error  granted  January  17, 

1917. 
Cleburne  St.  Ry.  Co.  v.  Barber,  Second  District,  180  S.  W.,  1176.    Writ 

of  error  refused  November  3,  1915  (Barber  v.  Cleburne  St.  Ry.  Co.). 
Clemenger  v.  Flesher,  Second  District,  185  S.  W.,  304.     Writ  of  error 

refused  January  17,  1917. 
Cline  V.  Booty,  Fourth  District,  175  S.  W.,  1081.    Writ  of  error  refused 

March  22,  1916. 
Clopton  V.  Caldwell  County,  Fourth  District,  187  S.  W.,  400.    Writ  of 

error  refused  November  14,  1917. 
Coalson  v.  Holmes,  Fifth  District.     See  Holmes  v.  Coalson. 
Cohen  v.  City  of  Houston,  First  District,  176  S.  W.,  809.     Writ  of 

error  refused  October  13,  1915. 
Cojnaeky  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  Fourth  District.     See  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Cojnaeky. 
Coker  v.  Estate  of  Cooper,  Fourth  District,  176  S.  W.,  145.     Writ  of 

error  refused  May  10,  1916. 
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Coleman  v.  Crowdiis,  Second  District,  178  S.  W.,  585.    Writ  of  error 

refused  May  17,  1916  (Crowdus  v.  Coleman). 
Coleman-Fulton  Pasture  Co.  v.  Aransas  County,  Fourth  District,  180 

S.  W.,  «312.    Writ  of  error  granted  March  1,  1916  (Aransas  County 

V.  Coleman-Fulton  Past.  Co.).     Reversed  and  judgment  of  District 

Court  affirmed,  108  Texas,  216. 
Coleman-Fulton  Pasture  Co.  v.  Aransas  County,  Fourth  District,  180 

S.  W.,  316.     Writ  of  error  granted  March  1,  1916  (Aransas  County 

V.  Coleman-Fulton  Past.  Co.).     Reversed  in  part  and  judgment  of 

District  Court  affirmed,  108  Texas,  223. 
Coleman  Natl.  Bank  v.  Cathey,  Third  District,  185  S.  W.,  661.     Writ 

of  error  refused   January   24,   1917    (Henderson  v.   Coleman   Natl. 

Bank;  Johnson  &  Cathey  v.  Coleman  Natl.  Bank.     Separate  appeals 

were  made  by  Henderson  and  the  bank — ^were  decided  together  but 

applications  made  by  Henderson  in  each  separately). 
Coleman  Vitrified  Brick  Co.  v.  Smith,  Third  District,  175  S.  W.,  860. 

Writ  of  error  refused  March  29,  1916. 
Colleps  V.  Geo.  W.  Smyth  Lumb.  Co.,  Ninth  District,  185  S.  W.,  1043. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  Jan- 

uarv  24,  1917. 
CoUett  V.  Houston  &  T.  C.  Ry.  Co.,  Seventh  District,  186  S.  W.,  232. 

Writ  of  error  refused  May  2,  1917.     R. 
Collins  (Collings)  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  First  Di&. 

trict.     See  Amerman  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas. 
Collins  V.  Pecos  &  N.  T.  Ry.  Co.,  Seventh  District.     See  Pecos  &  N.  T. 

Ry.  Co.  V.  Collins. 
Colorado   County  v.   Burttschell,   Third   District.     See   Burttschell  v. 

Colorado  Co. 
Coman  v.  Baker,  Eighth  District,  179  S.  W.,  937.    Writ  of  error  granted 

October  25,  1916    (Baker  v.   Coman).     Reversed  and  judgment  of 

District  Court  affirmed,  198  S.  W.,  141. 
Commercial  Union  Assurance  Co.,  Ltd.,  v.   Gulf  Refining  Co.,  First 

District,  174  S.  W.,  874.    Writ  of  error  refused  March  8,  1916. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Adams,  Eighth  District,  186 

"S.  W.,  862.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Anderson,  Eighth  District,  186 

S.  W.,  862.     Writ  of  error  refused  May  2,  1917.    ll. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Beavers,  Eighth  District,  186 

S.  W.,  859.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Brannin,  Eighth  District,  186 

S.  W.,  862.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Brown,  Eighth  District,  186 

S.  W.,  862.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Bryant,  Fifth  District,  185 

S.  W.,  974.    Writ  of  error  granted  October  31,  1917. 
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Commonwealth  Bond.  &  Cas.  Tne.  Co.  v.  Cator,  Seventh  District,  175 

S.  W.,  1074.     Writ  of  error  granted  May  17,  1916   (Cator  v.  Com. 

B.  &  C.  Ins.  Co.). 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Chesser,  Eighth  District,  186 

S.  W.,  862.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Coffman,  Eighth  District,  186 

S.  W.,  862.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Curry,  Seventh  District,  183 

S.  W.,  1.    Writ  of  error  refused  December  20,  1916  (Currie  on  app. 

docket). 
Comnionwealth  Bond  &  Cas.  Ins.  Co.  v.  Hollifield,  Seventh  District,  184 

S.  W.,  776.     Writ  of  error  granted  Januars^  17,  1917. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Meek?,  Seventh  District,  187 

S.  W\,  681.     Writ  of  error  refused  May  16,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  ^foorehouse.  Eighth  District, 

186  S.  W.,  862.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Morrison,  Eighth  District,  186 

S.  W.,  862.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.  Ins.  Co.  v.  Patton,  Eighth  District,  186 

S.  W.,  862.     Writ  of  error  refused  May  2,  1917.     R. 
Commonwealth  Bond.  &  Cas.   Ins.  Co.  v.  Ward,  Eighth  District,  186 

S.  W.,  862.     Writ  of  error  refused  Mav  2,  1917.     R. 
Condit  v.  Galveston  City  Co.,  First  District,  186  S.  W.,  395.    Writ  of 

error  refused  April  11,  1917.     R. 
Conlet^  V.  Merchants  &  P.  Lumb.  Co.,  First  District,  173  S.  W.  Rep.,  586. 

Writ  of  error  refused  January  19,  1916  (Merchants  &  P.  Lumb.  Co.  v. 

Coulee). 
Conn  V.  Hout^ton  Oil  Co.  of  Texas,  First  District,  171  S.  W.,  520.    Writ 

of  error  refused  November  10,  1915. 
Consolidated  K.  C.  Smelting  &  Ref.  Co.  v.  Dill,  Eighth  District,  188 

S.  W.,  439.     Writ  of  error  refused  May  16,  1917.     R. 
Consolidated  K.  C.  Smelting  &  Ref.  Co.*^  v.  Schulte,  Eighth  District, 

176  S.  W.,  94.     Writ  of  error  refused  April  19,  1916. 
Consumers  Lignite  Co.  v.  Grant,  Fifth  District,  181  S.  W.,  202.    Writ 

of  error  refused  November  15,  1916. 
Continental  Oil  &  Cotton  Co.  v.  Steele,. Eighth  District,  186  S.  W.,  269. 

Writ  of  error  refused  April  25,  1917.     R. 
Converse  v.  Galveston  City  Co.,  First  District,  189  S.  W.,  539.     Writ 

of  error  refused  April  11,  1917. 
Cooney  v.  Isaacks,  Eighth  District,  173  S.  W.,  901.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  March  1,  1916. 
Cooper  v.  First  State  Bank  of  Amarillo,  Seventh  District.     See  First 

State  Bank  of  Amarillo  v.  Cooper. 
Cooper  V.  Golding,  Sixth  District,  176  S.  W.,  92.     Writ  of  error  refused 

April  19,  1916. 
Corbett  V.   Allman,   Second   District,   189   S.  W.,   91.     Writ  of  error 

granted  May  23,  1917.     R.     Dismissed  by  agreement,  at  cost  of  de- 
fendant in  error  January  30,  1918. 
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Corbin  v.  Booker,  Eighth  District,  184  S.  W.,  696.  Writ  of  error  re- 
fused January  24,  1917. 

Cornelius  v.  Francis,  Second  District.     See  Francis  v.  Cornelius. 

Corsicana  Transit  Co.  v.  Walton,  Sixth  District,  189  S.  W.,  307.  Writ 
of  error  granted  May  23,  1917   (Walton  v.  Corsicana  Transit  Co.). 

Country  Club  v.  State  oi  Texas,  Third  District.  See  State  v.  Country 
Club. 

County  of  Matagorda  v.  Home,  First  District.  See  Matagorda  Co.  v. 
Home. 

County  of  Potter  v.  Boesen,  Seventh  District.  See  Boesen  v.  County 
of  Potter. 

Cowboy  State  Bank  &  Trust  Co.  v.  Guinn,  Seventh  District,  175  S.  W., 
813.*    Writ  of  error  refused  March  29,  1916. 

Cox  v.  Barton,  Second  District.     See  Barton  v.  Cox. 

Cox  V.  George,  Sixth  District,  184  S.  W.,  326.  Writ  of  error  refused 
January  10,  1917  (George  v.  Cox). 

Cox  V.  Kearby,  Second  District.  175  S.  W.,  731.  Writ  of  error  .granted 
March  29,  1916  (Kearby  &  Cox). 

Cox  V.  Mailander,  Third  District,  178  S.  W.,  1012.  Writ  of  error  re- 
fused October  18,  1916. 

Craig  V.  Ft.  Worth  &  D.  C.  Ry.  Co.,  Second  District,  185  S.  W.,  944. 
Writ  of  error  refused  January  9,  1918.     R. 

Crawford  v.  Spruill,  Fourth  District,  187  S.  W.,  361.  Writ  of  error 
refused  May  2,  1917..  R.   (Spruill  v.  Crawford). 

Crawford  v.  Wellington  Railroad  Committee,  Seventh  District,  174 
S.  W.,  1004.  Writ  of  error  granted  April  5,  1916  (Wellington  R. 
Com.  V.  Crawford). 

Crawford  v.  Woods,  Third  District,  185  S.  W.,  667.  Writ  of  error  re- 
fused November  7,  1917. 

Crosby  v.  Stevens,  Eighth  District,  184  S.  W.,  705.  Application  for 
writ  of  error  dismissed  for  want  of  jurisdiction  January  17,  1917. 

Crowdus  V.  Coleman,  Second  District.     See  Coleman  v.  Crowdus. 

Crowell  Ind.  Sch.  Dist.  v.  First  Natl.  Bank  of  Benjamin,  Second  Dis- 
trict, 174  S.  W.,  878.  Application  for  writ  of  error  dismissed  for 
want  of  jurisdiction  March  1,  1916. 

Crumpton  v.  Brown,  Seventh  District.     See  Brown  v.  Crumpton. 

Crutcher  v.  Wilson,  Sixth  District.     See  Wilson  v.  Crutcher. 

Cunningham  v.  Gaines,  First  District,  176  S.  W.,  148.  Writ  of  error 
refused  March  15,  1916. 

Cunningham  v.  Irwin,  Fourth  District.     See  Irwin  v.  Cunningham. 

Currie,  Executrix,  v.  Glasscock  County,  Eighth  District,  183  S.  W., 
1193.    Writ  of  error  refused  December  20,  1916. 

Dallam  County  v.  S.  H.  Supply  Co.,  First  District,  176  S.  W.,  798. 

Writ  of  error  refused  April  26,  1916. 
Dalton  V.  Norwich  Union  Fire  Ins.  See.,  Third  District.    See  Norwich 

Union  Fir^  Ins.  Soc.  v.  Dalton. 
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Dalton  V.  Reliance  Ins.  Co.,  Third  District.     See  Reliance  Ins.  Co.  v. 

Dalton. 
DaMoth  &  Rose  v.  ITillsboro  Ind.  Sch.  Dist.,  Fifth  District,  186  S.  W., 

437.     Writ  of  error  refused  May  9,  1917.     R.   (DaMoth  &  Rose  v. 

Hillsboro  Ind.  Sch.  Dist. ;  DaMoth  &  Rose  v.  Trussed  Concrete  Steel 

Co.;  General  Bonding  &  Casualty  Co.  v.  Hillsboro  Ind.  Sch.  Dist.). 
DaMoth  &  Rose  v.  Trussed  Concrete  Steel   Co.,  Fifth  District.     See 

DaMoth  &  Rose  v.  Hillsboro  Ind.  Sch.  Dist. 
Darden  v.  Vanlandingham,  Sixth  District,  189  S.  W.,  297.     Writ  of 

error  refused  May  16,  1917.     R.  (Vanlandingham  v.  Darden). 
Dashiell  v.  Ledgerwood,  Fourth  District.     See  Ijedgerwood  v.  Dashiell. 
David  V.  First  Xatl.  Bank  of  Claude,  Seventh  District,  172  S.  W.,  579. 

Writ  of  error  refused  December  1,  1915. 
Davis  V.  Davis,  Sixth  District,  186  S.  W.,  775.     Dismissed  on  motion 

of  plaintiff  in  error  May  2,  1917. 
Davis  V.  Howe.  Seventh  District,  176  S.  W.,  759.    Writ  of  error  granted 

April  26,  1916. 
Davis,  Receiver,  v.  Allison,  Fourth  District,  189  S.  W.,  968.     Writ  of 

error  granted  April  11,  1917.     R. 
Davis,  Recvr.,  v.  Burns,  First  District,  173  S.  W.,  476.    Writ  of  error 

refused  Februar}^  23,  1916  (Bums  v.  Davis). 
Dawson  v.   Falfurrias   State  Bank,  Fourth  District,  181   S.  W.,  853. 

Writ  of  error  refused  November  22,  1916. 
Dean  v.  A.  G.  McAdams  Lumb.  Co.,  Seventh  District,  172  S.  W.,  762. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  Jan- 
uary 26,  1916. 
Decatur  Cotton  Seed  Oil  Co.  v.  Belew,  Second  District,  178  S   W.,  607. 

Writ  of  error  refused  May  31,  1916. 
Decatur  Cotton  Seed  Oil  Co.  v.  Taylor,  Second  District,  182  S.  W.,  401. 

Writ  of  error  refused  November  29,  1916. 
De  Garcia  v.  Cherokee  Life  Ins.  Co.  of  Rome,  Ga.,  Fourth  District, 

180  S.  W.,  153.     Application  for  writ  of  error  dismissed  for  want 

of  jurisdiction  October  18,  1916  (Cherokee  L.  Ins.  Co.  v.  De  Garcia). 
De  Laune  v.  Beaumont  Irrig.  Co.,  First  District.    See  Beaumont  Irrig. 

Co.  v.  Delaune. 
DeLay  v.  Truett,  Seventh  District,  182  S.  W.,  732.    Writ  of  error  re- 
fused April  18,  1917.     R. 
Del  Papa   (Celli  &)    v.  Galveston  Brewing  Co.,  First  District.     See 

Celli  and  Del  Papa  v.  Galveston  Brewing  Co. 
Denison  Cotton  Mill  Co.  v.  McAmig^  Sixth  District,  176  S.  W.,  621. 

Writ  of  error  granted  April  26,  1916. 
Denny  (H.  C)  &  Co.  v.  Lee,  Third  District,  188  S.  W.,  294.    Writ  of 

error  granted  May  9,  1917.     R. 
Denton  v.  English,  Fourth  District,  171  S.  W.,  248.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  June  26,  1915. 
Denton  v.  Holbert,  Fourth  District,  184  S.  W.,  251.     Writ  of  error 

refused  January  10,  1917. 
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Denton  v.  Hume,  Third  District.     See  Hume  v.  Denton. 

Deyerle  v.  Evetts,  Third  District.     See  Gulf  States  Tel.  Co.  v.  Evetts. 

Dibrell  v.  City  of  Coleman,  Third  District,  172  S.  W.,  550.    Writ  of 

error  refused  November  17,  1915  (City  of  Coleman  v.  Dibrell). 
Dickens  v.  Cruse,  First  District,  176  S.  W.,  655.    Writ  of  error  refused 

April  12,  1916. 
Dickey  v.  Quanah,  Acme  &  Pac.  Ry.  Co.,  Seventh  District.    See  Quanah, 

Acme  &  Pac.  Ry.  Co.  v.  Dickey. 
Dickson  V.  Rogers,  Exr.,  Second  District.     See  Rogers  v.  Dickson. 
Dobie  V.  Scott,  Dist.  Judge,  Third  District,  188  S.  W.,  286.    Dismissed 

for  want  of  jurisdiction  May  16,  1917.     R. 
Donada  v.  Power,  Fourth  District,   186   S.  W.,  871.     Writ  of  error 

refused  May  2,  1917.     R. 
Donaldson  v.  McElroy,  Sixth  District,  184  S.  W.,  1100.     Writ  of  error 

refused  April  25,  1917.     R. 
Dowdy  V.  Southern  Traction  Co.,  Fifth  District,  184  S.  W.,  687.    Writ 

of  error  granted  January  24.  1917. 
Dowlen  v.  Texas  Power  &  Light  Co.,  Sixth  District,  174  S.  W.,  674. 

Writ  of  error  refused  March  15,  1916. 
Driskill  V.  Boyd,  Third  District,  181  S.  W.,  715.    Writ  of  error  refused 

November  29,  1916  (Boyd  v.  Driskill). 
Dudley  &  Orr  v.  Hawkins,  Eighth  District,  183  S.  W.,  776.    Applica- 
tion for  writ  of  error  dismissed  on  motion  of  plaintiff  in  error  Jan- 
uary 3,  1917  (Hawkins  v.  Dudley  &  Orr). 
Dupont  De  Nemours  Powder  Co.  v.  Collins,  Second  District.    See  Texas 

Building  Co.  v.  Collins. 
Durr  V.  Oglesby,  Recvr.,  Third  District.     See  Oglesby  v.  Durr. 
Dyess  v.  Rowe,  Fourth  District,  177  S.  W.,  1001.    Writ  of  error  refused 

May  17,  1916  (Rowe  v.  Dyess  and  Cline). 
Dyess  v.  Rowe,  Fourth  District,  177  S.  W.,  523.    Writ  of  error  (refused 

May  3,  1916)  granted  on  rehearing  June  21,  1916  (Rowe  v.  Dyess 

and  Cline). 

E.  Alkemeyer  Co.  v.  McCardill,  First  District,  183  S.  W.,  416.  Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  November 
29,  1916. 

Eastern  Texas  Traction  Co.  v.  Birdsong,  Sixth  District,  185  S.  W., 
1031.    Writ  of  error  refused  May  16,  1917.     R. 

Eastern  Texas  Traction  Co.  v.  Harrison,  Sixth  District,  189  S.  W.,  302. 
Writ  of  error  refused  May  16,  1917.     R. 

Eisenlohr  v.  Rice,  Third  District.     See  Rice  v.  Roberts. 

El  Paso  Sash  &  Door  Co.  v.  Carraway,  Eighth  District,  186  S.  W.,  363. 
Writ  of  error  refused  October  18,  1916. 

El  Paso  &  S.  W.  Ry.  Co.  v.  Ankenbauer,  Eighth  District,  175  S.  W., 
1090.    Writ  of  error  refused  March  29,  1916. 

El  Paso  &  S.  W.  Ry.  Co.  v.  Chisholm,  Eighth  District,  180  S.  W.,  156. 
Dismissed  on  motion  of  plaintiff  in  error  October  18,  1916. 
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El  Paso  &  S.  W.  Ry.  Co.  v.  Kezer,  Eighth  District.    See  Southwestern 

Portland  Cement  Co.  v.  Kezer. 
El  Paso  &  S.  W.  Ry.  Co.  v.  LaLonde,  Eighth  District,  173  S.  W.,  890. 

Writ   of  error  refused   February   23,   1916.     Written   opinion,   108 

Texas,  67,  184  S.  W.,  498. 
El  Paso  &  S.  W.  Ry.  Co.  v.  Scott,  Eighth  District,  182  S.  W.,  1198. 

Dismissed  November  29,  1916. 
El  Paso  &  S.  W.  Ry.  Co.  v.  Taylor  (Mrs.  Allen),  Eighth  District,  182 

S.  W.,  1198.     Dismissed  November  29,  1916. 
El  Paso  &  S.  W.  Ry.  Co.  v.  Taylor  (Claude  J.),  Eighth  District,  182 

S.  W.,  1199.    Dismissed  November  29,  1916. 
Elser  V.  Putnam  Land  &  Development  Co.,  Second  District,  171  S.  W., 

1052,  1200.    Writ  of  error  refused  November  10,  1915. 
Emory  v.  Bailey,  First  District,  181  S.  W.,  831.    Writ  of  error  granted 

November  22,  1916. 
Enid,  Ochiltree  &  W.  Ry.  Co.  v.  State  of  Texas,  Third  District,  181 

S.  W.,  498.     Writ  of  error  granted  March  15,  1916  (State  v.  Enid, 

Och.   &  W.   Ry.   Co.).     Reversed  and  judgment   of  District  Court 

affirmed,  108  Texas,  239. 
Essex  V.   Mitchell,  Second   District,   183   S.   W.,  399.     Writ  of  error 

refused  December  6,  1916. 
Etheridge  v.  Campbell,  Fifth  District,  179  S.  W.,  1144.     Writ  of  error 

granted  October  25,  1916. 
Etter  V.  Greenville  Ry.  &  Light  Co.,  Fifth  District.    No  written  opinion. 

Writ  of  error  refused  October  25,  1916. 
Eubank  v.  City  of  Ft.  Worth,  Second  District,  173  S.  W.,  1003.    Writ 

of  error  refused  April  12,  1916  (City  of  Ft.  Worth  v.  Eubank). 
Eureka  Ice  Co.  v.  Buckloo,  Eighth  District,  188  S.  W.,  510.     Writ  of 

error  refused  May  16,  1917.     R. 
Ewing  V.  Litzman,  First  District,  188  S.  W.,  742.    Writ  of  error  refused 

May  16,  1917.     R.   (Litzman  v.  Ewing). 

Fahey  v.  Kaies,  First  District,  181  S.  W.,  782.     Writ  of  error  refused 

November  8,  1916. 
Falvcy  v.  Farmers  &  ^rerchants  State  Bank,  First  District.    See  Farmers 

&  Mcbts.  St.  Bank  v.  Falvey). 
Farmers  S^  M  Natl   Bk.  of  Abilene  v.  Ivy,'  Seventh  District,  182  S.  W., 

706.     Writ  of  error  refused  April  18,  1917.     R. 
Fanners  &  Merchants  State  Bank  v.  Falvey,  First  District,  175  S.  W., 

833.     Writ  of  error  refused  March  22,  1916   (Falvev  v.  Farmers  & 

Mcbts.  St.  Bank). 
Farmers  State  Guaranty  Bank  v.  Pierson,  Sixth  District.     See  Pierson 

v.  Beard. 
Fea^ins  v.  Texas  Macb.  &  Supply  Co.,  Fifth  District,  185  S.  W.,  961- 

Writ  of  error  refused  November  17,  1917. 
Feeirlos  v.    Slaufrhter,   Fifth   District,   182    S.   W.,   10.     Writ   of  error 

refused  November  29,  1916. 
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Fennimore  v.  Ingham,  Seventh  District,  181  S.  W.,  513.    Writ  of  error 

(refused  December  20,  1916)  granted  on  rehearing  January  24,  1917 

(Gray  v.  Fennimore). 
Ferguson  v.  Dodd,  First  District,  183  S.  W.,  391.    Writ  of  error  refused 

December  13,  1916. 
Ferguson  v.  Fitze,  First  District,  173  S.  W.,  500.     Writ  of  error  re- 
fused January  19,  1916  (Fitze  v.  Ferguson). 
Ferrell-Michael  Abst.  &  Title  Co.  v.  McCormac,  184  S.  W.,  1081.    Writ 

of  error  granted  January  17,  1917  (Ferrell-Michael  Abst.  &  Tit.  Co. 

V.  McCormac;  Vaught  v.  McCormac). 
Fidelity  &  Casualty  Co.  of  N.  Y.  v.  Joiner,  Sixth  District,  178  S.  W., 

806.    Writ  of  error  refused  October  11,  1916. 
Fidelity  &  Dep.  Co.  of  Md.  v.  Albrecht,  Eighth  District,  171  S.  W., 

819.     Writ  of  error  refused  November   17,   1915. 
Fidelity  &  Dep.  Co.  of  Md.  v.  American  Constr.  Co.,  Eighth  District. 

See  American  Const.  Co.  v.  Kleine. 
Findlay  v.  Lumsden,  Sixth  District,  171   S.  W.,  818.     Writ  of  error 

refused  November  3,  1915. 
Fink  V.  Brown,  Eighth  District,  183  S.  W.,  46.     Writ  of  error  granted 

December  20,  1916. 
Finley  v.  Wakefield,  Fifth  District,  184  S.  W.,  755.     Writ  of  error 

refused  April  25,  1917.     R. 
Fire  Assn.  of  Phila.  v.  Perry,  First  District,  185  S.  W.,  374.     Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  June  24, 

1916  (Perry  v.  Fire  Assn.. of  Phila.). 
Fire  Assn.  of  Yhila.  v.  Powell,  Sixth  District,  188  S.  W.,  47.     Writ  of 

error  refused  May  9,  1917.     B. 
First  Baptist  Church  of  Tyler  v.  Carlton   Lumb.  Co.,  Sixth  District, 

173  S.  W.,  1179.     Writ* of  error  refused  March  1,  1916    (Carlton 

Lumb.  Co.  v.  First  Bap.  Church  of  Tyler) . 
First  Natl.  Bank  of  Corsieana  v.  Brown,  Fifth  District.     See  Brown  v. 

First  Natl.  Bank  of  Corsieana. 
First  Natl.  Bank  of  Ft.  Wayne,  Ind.,  v.  Howard,  Fourth  District,  174 

S.  W.,  719.     Application  for  writ  of  error  dismissed   for  want  of 

jurisdiction  February  2,  1916. 
First  Natl.  Bank  of  Hereford  v.  Hogan,  Seventh  District,  185  S.  W., 

880.     Writ  of  error  refused  November  14,  1917.     R. 
First  Natl.  Bk.  of  New  Boston  v.  Daniel,  Sixth  District,  172  S.  W.,  747. 

Writ  of  error  granted  January  19,  1916  (Clark  v.  First  Natl.  Bk.  of 

New  Boston). 
First  Natl.  Bank  of  Paris,  Texas,  v.  O'Neil  Engineering  Co.,   Sixth 

District,  176  S.  W.,  74.     Writ  of  error  granted  January  10,  1917 

(O'Neil  Engr.  Co.  v.  First  Natl.  Bk.  of  Paris). 
First  State  Bank  of  Amarillo  v.  Cooper,  Seventh  .District,  179  S.  W., 

295.    Application  for  writ  of  error  dismissed  for  want  of  jurisdiction 

October  18,  1916  (Cooper  v.  First  State  Bank  of  Amarillo). 
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First  State  Bank  of  Amarillo  v.  Jones,  Second  District,  171  S.  W.,  1057. 

Writ  of  error  granted  November  17,  1915.     Reversed  and  remanded. 

107  Texas,  623,  183  S.  W.,  874. 
First  State  Bank  &  Trust  Co.  of  Hereford  v.  Vardeman,  Seventh  Dis- 
trict, 188  S.  W.,  695.    Writ  of  error  granted  May  16,  1917.     R. 
First  Texas  State  Ins.  Co.  v.  Bell,  Sixth  District,  184  S.  W.,  277.    Ap- 
plication for  writ  of  error  dismissed  for  want  of  jurisdiction  May  3, 

1916. 
Fitts  V.  Panhandle  &  Santa  Fe  Ry.  Co.,  Seventh  District.     See  Pan- 
handle &  S.  F.  Ry.  Co.  v.  Fitts.^ 
Fitze  V.  Ferguson,  First  District.     See  Ferguson  v.  Fitze. 
Fitzgerald  v.  Ayres  &  Terry,  Exrs.,  Fifth  District,  179  S.  W.,  289. 

Writ  of  error  refused  October  18,  1916. 
Flatterv'  v.  Miller,  Eighth  District.     See  Miller  v.  Flattery. 
Flewellen  v.  Hume,  Third  District.     See  Hume  v.  Flewellen. 
Flynn  .v.  J.  M.  Radford  Grocery  Co.,  Second  District,  174  S.  W.,  902. 

Writ  of  error  refused  March  8,  1916. 
Foos  Gas  Engine  Co.  v.  Fairview  Ld.  &  Cattle  Co.,  Seventh  District, 

185  S.  W.,  382.     Writ  of  error  refused  November  14,  1917.     R. 
Fordtran  v.  Cunningham,  Eighth  District,  177  S.  W.,  212.     Writ  of 

error  refused  May  3,  1916   (Fordtran  v.  Cunningham;  Blakeley  v. 

Cunningham). 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Gatewood,  Second  District,  185  S.  W., 

932.    Writ  of  error  granted  January  9,  1918  (Gatewood  v.  Ft.  W.  & 

T).  C.  Ry.  Co.). 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Houston,  Second  District,  185  S.  W.,  919. 

Writ  of  error  granted  November  7,  1917.     R. 
Ft.  Worth  &  D.  C.  Rv.  Co.  v.  Wilkerson,  Fifth  District.    See  Wilkerson 

V.  Ft.  Worth  &  D.  C.  Ry.  Co. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Yantis,  Second  District,  185  S.  W.,  969. 

Writ  of  error  refused  April  18,  1917.     R. 
Ft.  Worih  &  R.  G.  Ry.  Co.  v.  Brown,  Second  District,  173  S.  W.,  943. 

Writ  of  error  refused  November  17,  1915    (Brown  v.  Ft.  Worth  & 

R.  G.  Ry.  Co.). 
Ft.  Worth  &  R.  G.  Ry.  Co.  v.  McMurray,  Second  District,  173  S.  W.. 

920      Writ  of  error  refused  January  26,  1916    (McMurray  v.   Ft. 

Worth  &  R.  G.  Ry.  Co.). 
Ft.  Wortli  &  R.  G.  Ry.  Co.  v.  Paxton,  Sixth  District,  175  S.  W.,  720. 

Writ  of  error  refused  April  19,  1916. 
Foster  v.  Bennett,  Seventh  District,  178  S.  W.,  1001.     Writ  of  error 

refused  October  18,  1916. 
Foster  and  ^VfcCarthy  v.  Atler,  Eighth  District,  181  S.  W.,  520.     Writ 

of  error  granted  November  29,  1916. 
Foster  Lumb.  Co.  v.  Rodgers,  Ninth  District,  184  S.  W.,  761.     Writ  of 

error  refused  April  18,  1917.     R. 
Francis  v.  Cornelius,  Second  District,  173  S.  W.,  947.     Writ  of  error 

refused  January  12.  1916   (Cornelius  v.  Francis). 
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Franklin  v.  Smith,  First  District,  171  S.  W.,  501.  Writ  of  error  re- 
fused November  10,  1915. 

Free  &  Accepted  Masons  of  Texas  v.  Ancient  Free  &  Accepted  Masons 
(Colored),  Fifth  District,  179  S.  W.,  265.  Writ  of  error  refused 
October  18,  191G. 

Freeman  v.  Texas  &  P.  Ry.  Co.,  Eighth  District,  182  S.  W.,  1158.  Ap- 
plication for  writ  of  error  dismissed  for  want  of  jurisdiction  Decem- 
ber 13,  1916. 

Freeman,  T^eceiver,  v.  W.  B.  Walker  &  Sons,  Third  District,  175  S.  W., 
1133.  Writ  of  error  granted  March  8,  1916  (T.  &  G.  X.  R.  Co.  v. 
Walker  &  Sons). 

Freeman,  Receiver,  v.  W.  B.  Walker  &  Sons,  Third  District,  175  S.  W., 
456.  Writ  of  error  granted  April  12,  1916  (I.  &  G.  N.  R.  Co.  v. 
Walker  &  Sons). 

Freeman,  Receiver,  v.  Wilson,  Fourth  District,  189  S.  W.,  1199.  Writ 
of  error  granted  May  16,  1917.     R. 

French  v.  DeMoss  (Keepers),  Fifth  District,  180  S.  W.,  1105.  Writ 
of  error  refused  November  15,  1916. 

Friedman  v.  Sampson,  Fii*st  District,  181  S.  W.,  779.  Writ  of  error 
refused  Novemljor  22,  1916. 

Fuller  v.  El  Paso  Live  Stock  Com.  Co.,  Eighth  District,  174  S.  W.,  930. 
Writ  of  error  refused  March  15,  1916. 

Funkhouser  v.  Capps,  Seventh  District,  174  S.  W.,  897.  Writ  of  error 
refused  March  8,  1916. 

Gaines  v.  Brown,  Seventh  District,  177  S.  W.,  220.     Writ  of  error  re- 
fused Mav  10,  1916. 
Gallup  V.  Waterhouse,  First  District.     See  Waterhouse  v.  Gallup. 
Galveston,  narrisl)urg  &  S.  A.  Ry.  Co.  v.  Bibb,  Fourth  District,  172 

■  S.  W.,  178.     Writ  of  error  refused  January  12,  1916. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Brassell,  Fourth  District,  186  S.  W., 

428.     Writ  of  error  refused  May  9,  1917. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Brown,  Fourth  District,  181  •S.  W., 

238.     Writ  of  error  refused  November  22,  1916. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Burr,  Fourth  District.     See  Martin 

V.  Burr. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cojnacky,  Fourth  District,  180  S.  W., 

141.    Writ  of  error  refused  October  25,  1916  (Cojnackv  v.  Galveston. 

H.  &  S.  A.  Ry.  Co.). 
Galveston,  IT.  &  S.  A.  Ry.  Co.  v.  Harris,  Fourth  District,  172  S.  W., 

1129.    Writ  of  error  refused  Februarv  16,  1916. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Marti,'  First  District,  183  S.  W.,  846. 

Writ  of  error  refused  December  13,  1916. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Moses,  Fourth  District,  184  S.  W.,  327. 

Writ  of  error  refused  January  10,  1917. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Perez,  Fourth  District,  182  S.  W..  419. 

Writ  of  error  refused  December  6,  1916. 
*     Vol.  108-39 
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Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Reinhardt,  Fourth  District,  182  S.  W., 

436.    Writ  of  error  refused  December  6,  1916. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Roemer,  Fourth  District,  173  S.  W., 

220.     Writ  of  error  refused  February  23,  1916. 
Galveston,  IT.  &  S.  A.  Ry.  Co.  v.  Watts*  Fourth  District,  182  S.  W.,  412. 

Writ  of  error  refused  Xovember  29,  1916. 
(ialvcston,  H.  &  S.  A.  Ry.  Co.  v.  We})b,  Fourth  District,  182  S.  W.,  424. 

Writ  of  error  refused  December  6,  1916. 
Galveston,  Houston  &  H.  R.  R.  Co.  v.  Anderson,  First  District,  187 

S.  W.,  491.     Writ  of  error  refused  Mav  9,  1917.     R.   (Anderson  v. 

Galveston,  H.  &  H.  R.  R.  Co.). 
Galveston,  Houston  &  H.  Ry.  Co.  v.  Copley,  First  District,  176  S.  W., 

66.").     Writ  of  error  refused  April  19,  1916. 
Galveston  &  Western  Ry.  Co.  v.  Cit>'  of  Galveston,  First  District,  186 

S.  W.,  .'^68.     Writ  of  error  refused  May  2,  1917.     R. 
Garcia,  in  re,  Fourth  District,  187  S.  W.,  410.     Writ  of  error  refused 

DiHcmber  6,  1916   (Gazell  et  al.  v.  Garcia). 
Garcia  v.  Yzaguirre.  Fourth  District.     See  Yzaguirre  v.  Garcia. 
Gardner  v.  Sittig,  First  District,  188  S.  W.,  731.    Writ  of  error  granted 

Mav  23,  1917.     R. 
Garrett  v.  Gulf,  C.  &  S.  F.  Ry.  Co..  Third  District,  172  S.  W.,  187. 

Writ  of  error  refused  November  17,  1915. 
Gassaway  v.  Browning,  Eighth  District,  175  S.  W.,  481.    Writ  of  error 

refused  March  29,  1916. 
G.  A.  Stowers  Furniture  Co.  v.  Hayes,  Eighth  District.     See  Hayes  v. 

G.  A.  Stowers  Fum.  Co. 
Gatewood  v.  Ft.  Worth  &:  D.  C.  Rv.  Co.,  Second  District.     See  Ft. 

Worth  &  D.  C.  Ry.  Co.  v.  Gatewood. 
Gauss-T.angenberg  Hat  Co.  v.  Allunis,  Ninth  District,  184  S.  W.,  288. 

Writ  of  error  refused  January  10,  1917   (Lamed,  Carter  &  Co.  v, 

A  Hums). 
Gazell  et  al.  v.  Garcia,  Fourth  District.     See  Garcia,  in  re. 
GenerarBond.  &  Cas.  Ins.  Co.  v.  Hillsboro  Tnd.  Sch.  Dist.,  Fifth  Dis- 
trict.    See  Da:\roth  &  Rose-  v.  Hillsboro  Ind.  Sch.  Dist. 
(fcneral  Bonding  &  Casualty  Ins.  Co.  v.  McCurdy,  Fourth  District,  18^ 

S.  W.,  796.     Writ  of  error  refused  Januarv  10,  1917   (McCurdv  v. 

G.  B.  &  C.  I.  Co.). 
General  Bonding  &  Casualty  Ins.  Co.  v.  Moseley,  Seventh  District,  174 

S.  W.,  1031.     Writ  of  error  granted  March  22,  1916. 
General  Bonding  &  Casualty  Ins.  Co.  v.  Waples  Lumb.  Co.,  First  Dis- 
trict, 176  S.  W.,  651.    Writ  of  error  refused  April  19,  1916  (Waples 

L.  Co.  V.  Gen.  B.  &  C.  Ins.  Co.). 
George  v.  Cox,  Sixth  District.     See  Cox  v.  George. 
George  D.  Pohl  Mfg.  Co.  v.  Byers  Cotton  Oil  Co.,  Second  District.    No 

published  opinion.     Writ  of  error  refused  March  8,  1916. 
Gibson  v.  Dickson,  Fifth  District,  178  S.  W.,  44.     Writ  of  error  re- 
fused October  11,  1916. 
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Gibson  v.  Sterrett,  Comr.,  Fourth  District,  172  S.  W.,  1198.     Writ  of 

error  refused  January  26,  1916. 
Gill  V.  Flynn,  Third  District,  175  S.  W.,  853.     Writ  of  error  refused 

March  29.  1916. 
Gilmore  v.  Waples,  Second  District.     See  Waples  v.  Gilraore. 
Glasscock  v.  Liverpool  &  TiOndon  &  Globe  Ins.  Co.,  Eighth  District, 

188  S.  W.,  281.    Writ  of  error  refused  May  16,  1917.     R.  (L.  &  L. 

&  G.  Ins.  Co.  v.  Glasscock). 
Glasscock  v.  Wells,  Sixth  District,  171  S.  W.,  782.    Writ  of  error  refused 

November  3,  1915  (Citv  of  Paris  v.  Wells). 
Glens  Fall?  Ins.  Co.  of  N.  Y.  v.  Walker,  Second  District,  187  S.  W., 

1036.     Writ  of  error  refused  May  2,  1917.     R. 
Globe  Loan  Co.  v.  Betancourt,  Fourth  District,  171  S.  W.,  308.    Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  October 

20,  1915. 
Glover  v.   Alhrccht,   First   District,   173   S.   W.,   504.     Writ   of   error 

refused  February  2,  1916. 
Goodhue  v.  Lecki:^,  First  District,  176   S.  W.,  647.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  April  26,  1916. 
Goodman  v.  Martin.  Fifth  District.     See  Martin  v.  Goodman. 
Goodman  v.  Schwinrl,  Ninth  District,  186  S.  W.,  282.     Writ  of  error 

granted  January  24,  1917  (Schwind  v.  Goodman). 
Goodrich  v.  West  Lumber  Co.,  Ninth  District,  184  S.  W.,  716.     Writ 

of  error  granted  April  8,  1917.     R.  (West  Lumb.  Co.  v.  Goodrich). 
Gordon  v.  Texas  Orchard  Development  Co.,  First  District.    See  Rowan 

v.  Texas  Orchard  Development  Co. 
Gordon-Jones  Constr.   Co.  v.  Lopez,  Fourth  District,  172  S,  W.,  987. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  Feb- 
ruary 16,  1916   (Lopez  v.  Gordon-Jones  Constr.  Co.). 
Gough  V.  Jones,  Third  District.     See  Jones  v.  Gough. 
Grand  Lodge,  Brotherhood  of  Ry.  Trainmen,  v.  Kennedy,  Seventh  Dis- 
trict, 188  S.  W.,  447.     Writ  of  error  refused  May  9,  1917.     R. 
Grand  Prairie  Gravel  Co.  v.  Joe  B.  Wills  Co.,  Seventh  District,  188 

S.  W.,  680.     Writ  of  error  refused  November  28,  1917.     R. 
Grand  Temple  &  Tabernacle  in  State  of  Texas  of  K.  &  D.  of  Tabor  & 

Intl.  Order  of  Twelve  v.  Johnson,  Fourth  District,  171  S.  W.,  490. 

Writ  of  error  refused  November  3,  1915. 
Grqnt  V.  Alfalfa  Lumb.  Co.,  Seventh  District,  177  S.  W.,  536.     Writ 

of  error  refused  November  29,  1916.  * 

Gray  v.  Fenimore,  Seventh  District.     See  Fenimore  v.  Ingham. 
Gray  v.  Indiana  Co-operative  Canal  Co.,  Fourth  District.     See  Indiana 

Co-operative  Canal  Co.  v.  Gray. 
Great  Eastern  Cas.  Co.  v.  Anderson,  Seventh  District,  183  S.  W.,  802. 

Application   for   writ   of  error   dismissed   for  want   of   jurisdiction 

December  20,  1916. 
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Green  v.   Hoppe,  Third  District,   175   S.   W.,   1117.     Application   for 

writ  of  error  dismissed  for  want  of  jurisdiction  April  19,  1916. 
Greene  v.  City  of  San  Antonio,  Fourth  District,  178  S.  W.,  6.     Writ 

of  error  refused  June  7,  1916. 
Grig2:s  V.  Houston  Oil  Co.  of  Texas,  Ninth  District.     See  Houston  Oil 

Co.  of  Texas  v.  Griggs. 
Grove  v.  Keeling,   Second   District,   176   S.   W.,   822.     Writ  of  error 

refn>ed  April  12,  1916. 
Grubbs  v.  Marple,  P^ifth  District,  185  S.  W.,  507.     Writ  of  error  re- 
fused April  25,  1917.     R.   (Marple  v.  Grubbs). 
Guarantee  IJfe  Tns.   Co.  v.  Evert,   Second   District,  178   S.   W.,  643. 

Writ  of  error  refused  May  31,  1916. 
Gulf  Coast  Transportation  Co.  v.  Dillard,  Xinth  District,  187  S.  W., 

975.     Application   for  writ   of  error   dismissed    for   want   of   juris- 
diction May  9,  1917.     R. 
Gulf,  C.  &  s!  F.  Rv.  Co.  V.  McAmis,  Fiftli  District.     See  McAmis  v. 

Gulf,  C.  &  S.  F.  Ry.  Co. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moss,  Fifth  District,  180  S.  W.,  1128.    Writ 

of  error  refused  April  11.  1917   (Moss  v.  G.,  C.  &  S.  F.  Rv.  Co.). 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pratt,  Xinth  District,  183  S.  W.,  103.    Writ 

of  error  refused  December  20,  1916  (Pratt  v.  G.,  C.  &  S.  F.  Rv.  Co.). 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Texas  Packing  Co.,  Third  District,  172 

S.  W.,  195.     Writ  of  error  refused  Xovember  10,  1915. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Yasbinder,  Fourth  District,  172  S.  W.,  763. 

Writ  of  error  refused  Januars^  12,  1916. 
Gulf  Xatl.  Bank  v.  Bass,  Fourth  District,  177  S.  W.,  1019.     Writ  of 

error  refused  January  12,  1916. 
Gulf  Xatl.  Bank,  Garnishee,  v.  Johnson,  Eighth  District,  177  S.  W^ 

1000.     Writ  of  error  refused  May  17,  1916. 
Gulf  Refining  Co.  v.  Stalworth,  First  District.     See  Stal worth  v.  Gulf 

Ref.  Co. 
Gulf   States  Teleph.   Co.  v.  Evetts  and   Deyerly,  Third   District,   188 

S.  W.,  289.  Writ  of  error  refused  ]\rav  1*6,  1917.     R.   (Gulf  States 

Tel.  Co.  V.  Evetts;  Deyerly  v.  Evetts). 
Gulf.  T.  &  W.  Ry.  Co.  v.  D*ickey,  Second  District,  171  S.  W.,  1097. 

Writ  of  error  granted  May  17,  1916.     Reversed  and  remanded,  108 

Texas,  126. 
Gulf,  T.  &  W.  Ry.  Co.  v.  Dickey,  Second  District,  173  S.  W.,  967. 
^Writ  of  error,  granted  May  19,  1916.     Reversed  and  remanded,  108 

Texas,  137. 
Gully  V.  Gully,  Sixth  District,  184  S.  W.,  555.     Writ  of  error  granted 

January  10,  1917. 
Gunter  v.  Merchant  and  McConnell,  Third  District,  173  S.  W.,  260. 

Writ  of  error  granted  February  16,  1916. 

Hagood  V.  Hagood,  Second  District,  186  S.  W.,  220.    Application  not 
yet  acted  on. 
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Ilahl  V.  ]yrePherson,  First  District,  176  S.  W.,  804.  Writ  of  error  granted 
April  12,  1916.     Dismissed  by  agreement  November  28,  1917. 

Halbert  v.  Toyah  Valley  Bank,  'Eighth  District,  175  S.  W.,  508.  Ap- 
plication for  writ  of  error  dismissed  for  want  of  jurisdiction  March 
29,  1916. 

Hal})rook  v.  Orange  Ice,  Light  &  Water  Co.,  Ninth  District,  181  S.  W., 
751.     Writ  of  error  granted  April  11,  1917. 

HalflE  Co.  V.  Waiigh,  First  District,  183  S.  W.,  839.  Writ  of  error 
refused  December  6,  1916. 

Hall  V.  Davison,  Tnd.  Exr.,  First  District,  176  S.  W.,  642.  Writ  of 
error  refused  April  19,  1916. 

Hall  V.  Xunn  Electric  Co.,  Seventh  District,  183  S.  W.,  13.  Writ  of 
error  refused  May  2,  1917.     B.  (Nunn  Elec.  Co.  v.  Hall). 

Hall  V.  Shoemake,  First  District,  178  S.  W.,  803.  Writ  of  error  re- 
fused October  11,  1916  (Shoemake  v.  Hall). 

Hamilton  v.  Eiland,  Seventh  District,  181  S.  W.,  260.  Writ  of  error 
refused  December  13,  1916. 

Hamilton  Compress  Co.  v.  Lawson,  Third  District,  175  S.  W.,  474. 
Writ  of  error  granted  March  8,  1916. 

Hamlett  v.  Coates,  Fifth  District,  182  S.  W.,  1144.  Writ  of  error  re- 
fused December  13,  1916. 

Hamlin  v.  J.  M.  Radford  Groc.  Co.,  Second  District,  182  S.  W.,  716. 
Writ  of  error  refused  November  29,  1916  (J.  M.  Radford  Groc.  Co. 
V.  Hamlin). 

Hamon  &  Ottenhouse  v.  International  &  G.  N.  R.  R.  Co.,  Fourth  Dis- 
trict.    See  Interiiational  &  G.  N.  R.  Co.  v.  Hamon. 

Hanks  v.  Houston  Oil  Co.  of  Texas,  First  District,  173  S.  W.,  635. 
Writ  of  error  refused  January  26,  1916., 

Hariess  v.  Haile  and  Wilhite,  Seventh  District,  174  S.  W.,  1020.  Writ 
of  error  refused  March  8,  1916. 

Harrell  v.  Holmes,  Eighth  District,  184  S.  W.,  285.-  Writ  of  error 
refused  May  17,  1916. 

Harris  v.  Hamilton,  First  District,  185  S.  W.,  409.  Writ  of  error 
granted  January  17,  1917  (Harris  v.  Hamilton;  Short  v.  Hamilton). 

Harris  v.  Kiber,  First  District,  178  S.  W.,  673.  Application  for  writ 
of  error  dismissed  for  want  of  jurisdiction  May  3,  1916  (Kiber  v. 
Harris). 

Harrison,  Intervener,  v.  Houston  Oil  Co.  of  Texas,  First  District.  See 
Holman  v.  Houston  Oil  Co.  of  Texas. 

Harrison,  Sheriff,  v.  Cooney,  Eighth  District.    See  Needham  v.  Cooney. 

Hartford  Life  Ins.  Co.  v.  Benson,  Third  District,  187  S.  W.,  551.  Writ 
of  error  refused  May  9,  1917.     R.  (Benson  v.  Hartford  L.  Ins.  Co.). 

Hartsough-Stewart  Const.  Co.  v.  Harty  &  Vogelsang,  First  District^ 
183  S.  W.,  1.  Application  for  writ  of  error  dismissed  for  want  of 
jurisdiction  December  13,  1916  (Stewart  and  Eastburn  v.  Harty  & 
Vogelsang). 
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Haselrig  v.  Xaranjo,  Fourth  District,  184  S.  W.,  316.  Writ  of  error 
refused  January  10,  1917. 

Hawkins  v.  Dudley  &  Orr,  Eighth  District.  See  Dudley  &  Orr  v. 
Hawkins. 

Hawkins  v.  First  Xatl.  Bank  of  Canyon,  Texas,  Seventh  District,  175 
*      S.  W.,  163.     Writ  of  error  refused  March  22,  1916. 

Hawkins  v.  Tester,  Seventh  District.     See  Lester  v.  Hawkins. 

Hayes  v.  G.  A.  Stowers  Furn.  Co.,  Eighth  District,  180  S.  W.,  652. 
Writ  of  error  refused  November  15,  1916  (G.  A.  Stowers  Furn.  Co. 
v.  Hayes). 

IT.  C.  Denny  &  Co.  v.  Lee,  Third  District.  See  Denny  (H.  C.)  &  Co. 
V.  T^e. 

Heard  v.  Bowen,  Fourth  District,  184  S.  W.,  234.  Writ  of  error  re- 
fused January  10,  1917    (Sipple  v.  Bowen). 

Hedeman  v.  Newnom,  Third  District.     See  Newnom  v.  Hedeman. 

Hddenfels  v.  School  Trustees  District  Xo.  7,  San  Patricio  County, 
Fourth  District,  182  S.  W.,  386.  Writ  of  error  refused  April  18, 
1017.     R.   (School  Trustees  Dist.  No.  7.  S.  P.  Co.  v.  Heldenfels). 

Henderson  v.  Coleman  Xatl.  Bank,  Third  District.  See  Coleman  Xatl. 
Bank  v.  Cathey. 

Henderson  v.  Coleman  Xatl.  Bank,  Third  District.  See  Coleman  Xatl. 
Hank  v.  Cathey. 

Henry  v.  Kirhy  Lumb.  Co.,  Fourth  District.  See  Kirby  Lumh.  Co.  v. 
Henry. 

Hernis  v.  Alamo  Auto  Sales  Co.,  Fourth  District.  See  Alamo  Auto 
Sales  Co.  v.  Herms. 

Hick<  v.  Hunter,  Fourth  District,  183  S.  W.,  792.  Writ  of  error  re- 
fused January-  10.  1917. 

Hill  v.  Staats,  Second  District,  187  S.  W.,  1039.  Writ  of  error  refused 
November  28,  1917.     R. 

Hill  County  Cotton  Oil  (^o.  v.  Gathings,  Fifth  District,  173  S.  W.,  597. 
Writ  of  error  refused  February  2,  1916. 

Hill  &  Meredith  v.  First  State  Bank  of  Hillsboro,  Fifth  District,  181 
S.  W.,  219.     Writ  of  error  refused  Xovember  22,  1916. 

Hillyer-Deutsch  Lumb.  Co.  v.  Clark,  Fourth  District,  185  S.  W.,  1038. 
Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  April 
25,  1917.     R.   (Hollamon  v.  Hillyer-Deutsch  Lumb.  Co.). 

Hodge  V.  Toyah  Valley  Irrig.  Co.,*  Eighth  District,  174  S.  W.,  334, 
Dismissed  by  plaintiff  in  error  (Toyah  Val.  Irrig.  Co.  v.  Hodge). 

Hodges  V.  Swastika  Oil  Co.,  First  District,  185  S.  W.,  369.  Writ  of 
error  refused  April  18,  1917.    R.  (Swastika  Oil  Co.  v.  Hodges). 

Hollnmon  v-  Hillyer-Deutsch  Lumb.  Co.,  Fourth  District.  See  Hillyer- 
Deutsch  Lumb.  Co.  V.  Clark. 

Hollinger  v.  TJano  Granite  &  Marble  Co.,  First  District,  173  S.  W., 
603.  Writ  of  error  granted  December  1,  1915  (Llano  Gr.  &  Marb. 
Co.  v.  Hollinger). 

Hollinger  v.  Spiller,  Fourth  District.     See  Spiller  v.  Hollinger. 
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Hollis  V.  Myers,  First  District,  179  S.  W.,  57.     Writ  of  error  refused 

October  18,  1916. 
Holloway  v.  Pnrington,  Eighth  District,  175  S.  W.,  507.    Writ  of  error 

refused  March  22,  1916. 
Holman  v.  Houston  Oil  Co.  of  Texas,  First  District,  174  S.  W.,  886. 

Writ  of  error  refused  March  1,  1916  (Holman  v.  Houston  Oil  Co.; 

Harrison,  Intenener,  v.  Houston  Oil  Co.). 
Holmes  v.   Coalscn,   Fifth  District,   178   S.  W.,   628.     Writ   of  error 

granted  October  18,  1916   (Coalson  v.  Holmes). 
Holt  V.  State  of  Texas,  First  District,  176  S.  W.,  743.     Writ  of  error 

refused  January  26,  1916. 
Home  Life  &  Ac.  Co.  v.  General  Bond.  &  Cas.  Ins.  Co.,  Fifth  District, 

198  S.  W.,  1061.    Writ  of  error  refused  May  23,  1917.     R. 
Hooker  v.  Eakin.  Sixth  Dii^triet,  176  S.  W.,  80.     Writ  of  error  refused 

April  19,  1916. 
Home  V.  County  of  Matagorda,  First  District.     See  Matagorda  County 

V.  Home. 
Horwitz  V.  Jefferson  Count v  Traction  Co.,  Ninth  District,  188  S.  W.,  26. 

Writ  of  error  refused  May  9,  1917.     R. 
H.  0.  Woolen  Grocery  Co.  v.  liuhbock  State  Bank,  Second  District. 

See  Lubbock  State  Bank  v.  H.  0.  Wooten  Groc.  Co. 
Houston  Belt  &  Term.  Ry.  Co.  v.  Barger,  Eighth*  District,  176  S.  W., 

870.     Writ  of  error  refused  April  26,  1916. 
Houston  Belt  &  Term.  Ry.  Co.  v.  Harden  Lumb.  Co.,  First  District,  189 

S.  W.,  518.     Writ  of  error  refused  May  23,  1917.     R. 
Houston  Belt  &  Term.  Ry.  Co.  v.  Lee,  First  District,  185  S.  W.,  393. 

Writ  of  error  refused  April   18,  1917.     R. 
Houston  Belt  &  Term.  Ry.  Co.  v.  Lewis,  Fourth  District,  176  S.  W.,  68. 

Writ  of  error  refused  March  29,  1916. 
Houston  Belt  &  Term.  Ry.  Co.  v.  Lynch,  First  District,  185  S.  W.,  362. 

Writ  of  error  granted  April  18,  1917.     R. 
Houston  Belt  &  Term.  Ry.  Co.  v.  Vogel,  First  District,  179  S.  W.,  268. 

Writ  of  error  refused  October  18,  1916. 
Houston  Belt  &  Term.  Ry.  Co.  v.  Wilson,  Eighth  District,  176  S.  W., 

907.    Application  for  writ  of  error  dismissed  for  want  of  jurisdiction 

April  26,  1916. 
Houston  Car  Wheel  &  ]\Iach.  Co.  v.  Murray,  Eighth  District,  181  S.  W., 

241.     Writ  of  error  granted  January  24,  1917   (Murray  v.  Houston 

C.  W.  &  M.  C).). 
Houston  Chronicle  Pub.  Co.  v.  Bowen,  First  District,  182  S.  W.,  61. 

Writ  of  error  refused  October  25,  1916. 
Houston  Chronicle  Pub.  Co.  v.  McDavid,  Third  District,  173  S.  W.,  467. 

Writ  of  error  refused  February  2,  1916  (McDavid  v.  Houston  Chron- 
icle Pub.  Co.). 
Houston  Chronicle  Pub.  Co.  v.  Quinn,  Ninth  District,  184  S.  W.,  669. 

Writ  or  error  refused  January  24,  1917. 
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Houston  Chronicle  Pub.  Co.  (Inc.)  v.  Wegner,  First  District,  182  S.  W., 

45.     Writ  of  error  refused  Decerober  6,  1916  (Houston  C.  Pub.  Co. 

V.  Wegner;  Wegner  v.  Houston  C.  Pub.  Co.). 
Houston  E.  &  W.  T.  Py.  Co.  v.  Cavanaugh,  First  District,  173  S.  W., 

619.     Writ  of  error  refused  February  2,  1916. 
Houston  E.  &  W.  T.  Ry.  Co.  v.  Hooper,  Sixth  District,  184  S.  W.,  347. 

Writ  of  error  refused  Januar}-  10,  1917. 
Houston  Land  &  Irrig.  Co.  v.  Zeigel,  Fourth  District.     See  Zeigel  v. 

Magee. 
Houston  Lighting  &  Power  Co.  v.  Conley,  Eighth  District,  171  S.  W.^ 

561.     Writ  of  error  refused  November  10,  1915. 
Houston  Lighting  &  Power  Co.  v.  Walsh,  Fourth  District,  177  S.  W., 

1055.    Writ  of  error  refused  Mav  24,  1916  (Walsh  v.  Houston  L.  & 

P.  Co.). 
Houston  Oil  Co.  of  Texas  v.  Billingsley,  First  District.     See  Billingsley 

v.  Houston  Oil  Co.  of  Texas. 
Houston  Oil  Co.  of  Texas  v.  Davis,  First  District,  178  S.  W.,  669.    Writ 

of  error  granted  October  11,  1916. 
Houston  Oil  Co.  of  Texas  v.  Griggs,  Xinth  District,  181  S.  W.,  833. 

Writ  of  error  granted  Xovemher  22,  1916   (Griggs  v.  Houston  Oil 

Co.  of  Texas). 
Houston  Oil  Co.  of  Texas  v.  Jones,  Ninth  District,  184  S.  W.,  611. 

Writ  of  error  refused   November  14,   1917.     Written  opinion,   198 

S.  W.,  290. 
Houston  Oil  Co.  of  Texas  v.  Reese-Corriher  Lumb.  Co.,  Ninth  District, 

181  S.  W.,  745.     Writ  of  error  refused  November  29,  1916. 
Houston  Oil  Co.  of  Texas  v.  Stepney,  Ninth  District,  187  S.  W.,  1078. 

Writ  of  error  refused  November  21,  1917.     R. 
Houston  Oil  Co.  of  Texas  v.  Village  Mills  Co.,  Ninth  District.     See 

Village  Mills  Co.  v.  Houston  Oil  Co.  of  Texas. 
Houston  Oil  Co.  of  Texas  v.  Votaw,  Ninth  District,  184  S.  W.,  647. 

Writ  of  error  refused  April  18,  1917.     R. 
Houston  &  T.  C.  R.  R.  Co.  v.  Diamond  Press  Brick  Co.,  Sixth  District, 

188  S.  W.,  32.    Writ  of  error  granted  November  21,  1917.     R. 
Houston  Transportation  Co.  v.  Allien,  Eighth  District,  178  S.  W.,  1005. 

Writ  of  error  refused  October  18,  1916. 
Houston  Transportation  Co.  v.  Texas  Co.,  First  District,   187  S.  W., 

430.    Application  dismissed  on  agreed  motion  October  2,  1916. 
Hovev  V.  Sanders,  Seventh  District,  174  S.  W.,  1025.     Writ  of  error 

refused  March  15,  1916. 
Hughes  V.  Burton  Lumb.  Corp.,  Fifth  District,  188  S.  W.,  1022.    Writ 

of  error  refused  May  23,  1917.     R. 
Hume  V.  Carpenter,  third  District,  188  S.  W.,  707.     Writ  of  error 

refused  November  2^,  1917.     R.   (Carpenter  v.  Hume). 
Hume  V.  Denton,  Third  District,  188  S.  W.,  713.     Writ  of  error  re- 
fused November  28,  1917.     R.  (Denton  v.  Hume). 
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Hume  V.  Flewellen,  Third  District,  188  S.  W.,  714.  Writ  of  error  re- 
fused November  28.  191?.     R.   (Flewellen  v.  Hume). 

Hume  v.  Moore,  Third  District,  188  S.  W.,  712.  Writ  of  error  refused 
November  28,  1917.     R.   (Moore  v., Hume). 

Hunt  V.  Woods,  First  District.  Xo  written  opinion.  Application  for 
writ  of  error  dismissed  for  want  of  jurisdiction  January  12,  1916. 

Hunter  v.  Hunter,  Ninth  District,  187  S.  W.,  1049.  Dismissed  on 
agreed  motion  October  2,  1916. 

Huntincr  v.  Jones,  First  District,  183  S.  W.,  SoS.  Writ  of  error  granted 
December  20,  1916   (Hunting  v.  Jones;  Jones  v.  Hunting). 

Hutcherson  v.  Amarillo  Street  Ky.  Co.,  Seventh  District,  176  S.  W., 
856.     Writ  of  error  granted  April  19,  1916. 

Huth  V.  Huth,  First  District,  187  S.  W.,  523.  Writ  of  error  refused 
April  25,  1917.     R. 

Illinois  Cent.  R.  Co.  v.  Freeman,  Recvr.,  Fourth  District,  182  S.  W., 

369.    Writ  of  error  refused  December  13,  1916  (HI.  Cent.  R.  Co.  v. 

Southern  Banana  Co.). 
Illinois  Cent.  Ry.  Co.  v.  Southern  Banana  Co.,  Fourth  District.     See 

111.  Cent.  R.  Co.  v.  Freeman,  Receiver. 
Indiana  Co-operative  Canal  Co.  v.  Gray,  Fourth  District,  184  S.  W., 

242.     Writ  of  error  refused   Januarv   10,   1917    (Gray   v.   Indiana 

C.  C.  Co.). 
International  Fire  Ins.  Co.  v.  Black,  Sixth  District,  179  S.  W.,  534. 

Writ  of  error  refused  October  18,  1916. 
International  &  G.  X.  R.  R.  Co.  v.  Anderson  County,  Sixth  District, 

174  S.  W.,  305.     Writ  of  error  refused  April  5,  1916. 
International  &  G.  N.  R.  R.  Co.  v.  Bartek,  Third  District,  175  S.  W., 

1106.     Writ  of  error  refused  April  5,  1916. 
International  &  G.  N.  R.  R.  Co.  v.  Bartek,  Third  District,  177  S.  W., 

137.     Writ  of  error  granted  October  11,  1916. 
International  &  G.  N.  R.  R.  Co.  v.  Edmundson,  Fourth  District,  185 

S.  W.,  402.    Writ  of  error  granted  October  31,  1917.     R. 
International  &  G.  N.  R.  R.  Co.  v.  Hamon,  Fourth  District,  173  S.  W., 

613.    Application  for  WTit  of  error  dismissed  for  want  of  jurisdiction 

Februarv  16,  1916  (Hamon  and  Ottenhouse  v.  International  &  G.  N. 

R.  R.  Co.). 
International  &  G.  N.  R.  R.  Co.  v.  Jones,  Fourth  District,  175  S.  W., 

488.     Writ  of  error  refused  April  5,  1916. 
International  &  G.  N.  R.  R.  Co.  v.  I.ogan,  Fifth  District,  184  S.  W., 

301.     Writ  of  error  refused  January  17,  1917. 
International  &  G.  N.  R.  R.  Co.  v.  Penny,  Third  District,  178  S.  W., 

970.     Writ  of  error  refused  October  18,  1916. 
International  '&  G.  N.  R.  R.  Co.  v.  Reek,  Fourth  District,  179  S.  W., 

699.     Writ  of  error  refused  October  18,  1916. 
International  &  G.  N..R.  R.  Co.  v.  W\  B.  Walker  &  Sons,  Third  Dis- 
trict.    See  Freeman  v.  W.  B.  Walker  &  Sons. 
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International  &  G.  N.  R.  R.  Co.  v.  W.  B.  Walker  &  Sons,  Third  Dis- 
trict.    See  Freeman  v.  W.  B.  Walker  &  Sons. 

International  &  G.  X.  R.  R.  Co.  v.  Williams,  Fourth  District,  183  S.  W., 
1185.     Writ  of  error  refused  January  10,  1917. 

International  &  G.  X.  R.  R.  Co.  v.  Woldert  Gro.  Co.,  Sixth  District, 
176  S.  W.,  613.     Writ  of  error  refused  April  26,  1916. 

Investors  Mtg.  Sec.  Co..  Ltd.,  v.  Xewtou,  Fifth  Di.^trict,  184  S.  W.,  291. 
Writ  of  error  granted  January  10,  1917. 

Irwin  V.  Cunningham,  Fourth  District,  177  S.  W.,  986.  Application 
for  writ  of  error  dismissed  for  want  of  jurisdiction  May  3,  1916 
(Cunningham  v.  Irwin). 

Jack  County  Warehouse  Co.  v.  Adams,  Second  District.  Xo  published 
opinion.     Writ  of  error  refused  X'^ovember  22,  1916. 

Jackson  v.  Houston  Hot  Well  Co.,  First  District,  186  S.  W.,  247.  Ap- 
plication not  acted  on. 

Jackson  v.  Walls,  Seventh  District,  187  S.  W.,  676.  Writ  of  error 
refused  May  16.  1917.     R. 

Jeffersion  Cotton  Oil  &  Fert.  Co.  v.  Pridgen  &  Congleton,  Sixth  Dis- 
trict, 172  S    W.,  739.     Writ  of  error  refused  January  19,  1916. 

Jeflfress  v.  Western  V.  Tel.  Co.,  First  District,  187  S.  W.,  514.  Writ 
of  error  refused  May  2,  1917.     R.  (Western  F.  Tel.  Co.  v.  JefiPress). 

Jennings  v.  Carson,  Seventh  District,  184  S.  W.,  562.  Writ  of  error 
granted  January  17,  1917. 

J.  I.  Ca.«e  Threshing  Much.  Co.  v.  Lipper,  Eighth  District,  181  S.  W., 
236.  Apj)lication  for  writ  of  error  dismissed  for  want  of  jurisdiction 
Xovemher  29,  1916. 

J.  I.  Case  Threshing  ^fach.  Co.  v.  Street,  Seventh  District.  See  Street 
V.  J.  r.  Case  Thresh.  Mach.  Co. 

J.  I.  Case  Threshing  Machine  Co.  v.  Webb,  First  District,  181  S.  W.. 
853.     Writ  of  error  refused  Xovemher  22,  1916. 

J.  M.  Guffey  Petroleum  Co.  v.  Dinwiddie,  Second  District,  182  S.  W., 
441.     Writ  of  error  refused  Xovemher  22,  1916. 

J.  M.  Radford  Grocery  Co.  v.  Duncan,  Second  District.  Xo  written 
opinion.     Application  for  writ  of  error  dismissed  Xovemher  3,  1915. 

J.  M.  Radford  Grocerv  Co.  v.  Hamlin,  Second  District.  See  Hamlin  v. 
J.  "Nr.  Radford  Groc.  Co. 

Joaclilm  V.  Hamilton,  First  District,  186  S.  W.,  251.  Application  for 
writ  of  error  dismissed  for  want  of  jurisdiction  April  25,  1917.     R. 

Johnson  v.  Goldstein.  Third  District,  173  S.  W.,  458.  Writ  of  error 
granted  March  29,  1916. 

Johnson  v.  Phelps,  Sixth  District.     See  Phelps  v.  Johnson. 

John«on  and  Cathey  v.  Coleman  Xatl.  Bank,  Third  District.  See  Cole- 
man Xatl.  Bank  v.  Cathey. 

Jones  V.  Gough,  Third  District,  175  S.  W.,  1107.  Writ  of  error  granted 
March  29,  1916  (Gough  v.  Jones). 

Jones  V.  Hunting,  First  District.     See  Hunting  v.  Jones. 
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Jones  V.  Sisters  of  Charity  of  the  Incarnate  Word,  First  District.  173 
S.  W.,  639.    Writ  of  error  refused  January  26,  1916. 

Jones  V.  Veltman,  Fourth  District,  171  S.  W.,  287.  Writ  of  error 
refused  November  3,  1915  (Veltman  v.  Jones). 

Josey  V.  Beaumont  Water  Works  Co.,  Ninth  District,  183  S.  W.,  26. 
Writ  of  error  refused  December  6,  1916. 

Kaker  v.  Parrish,  Second  District,  187  S.  W.,  517.  Writ  of  error  re- 
fused May  2,  1917.     E. 

Kansas  City  So.  Ey.  Co.  v.  Coomber,  Sixth  District,  173  S.  W.,  544. 
Writ  of  error  refused  February  16,  1916. 

Keahey  v.  Crawford,  Seventh  District.  No  published  opinion.  Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  May  2, 
1917.     B. 

Kearby  v.  Cox,  Second  District.    See  Cox  v.  Kearby. 

Kell  v.  Ross,  Second  District,  175  S.  W.,  752.  Writ  of  error  refused 
March  15,  1916. 

Keller  v.  Youn^,  Seventh  District,  186  S.  W.,  405.  Writ  of  error  re- 
fused May  2,  1917.     E.  (Young  v.  Keller). 

Kelly  V.  Blakeney,  Fourth  District,  172  S.  W.,  770.  Writ  of  error 
granted  January  26,  1916. 

Kelsay  Lumber  Co.  v.  Eotsky,  Seventh  District.  178  S.  W.,  837.  Writ 
of  error  refused  October  11,  1916  (Eotsky  v.  Kelsay  Lumb.  Co.). 

Keough  V.  Kieffer,  First  District.     See  Kieffer  v.  Keough. 

Keppler  v.  Texas  Lumb.  Mfg.  Co.,  Ninth  District,  184  S.  W.,  353. 
Writ  of  error  refused  May  2,  1917.     E. 

Kerbow  v.  Wooldridge,  Seventh  District,  184  S.  W.,  746.  Writ  of  error 
refused  November  14,  1917.  E.  (Trustees  Sch.  Dist.  No.  2,  Donley 
County,  v.  Kerbow). 

Kiber  v.  Harris,  First  District.     See  Harris  v.  Kiber. 

Kidd  V.  Prince,  Fifth  District.  182  S.  W.,  725.  Writ  of  error  granted 
December  13,  1916. 

Kieffer  v.  Keough,  First  District,  188  S.  W.,  44.  Writ  of  error  refused 
May  9,  1917.     E.  (Keough  v.  Kieffer). 

King  V.  Collins.  Eighth  District,  179  S.  W.,  899.  Dismissed  by  agree- 
ment of  parties  January  19,  1916. 

King  V.  T^.ne,  Seventh  District,  186  S.  W.,  392.  Writ  of  error  refused 
May  2,  1917.     E. 

King' County  v.  Martin,  Second  District,  173  S.  W.,  960.  Writ  of 
error  refused  January  12,  1916. 

Kingman  Texas  Implement  Co.  v.  Eeyes,  Fourth  District.  See  Reyes 
V.  Kingman  Texas  Impl.  Co. 

Kirby  Lumb.  Co.  v.  Hamilton,  First  District,  171  S.  W.,  546.  Writ 
of  error  refused  November  10,  1915. 

Kirby  Lumb.  Co.  v.  Henry,  Fourth  District,  178  S.  W.,  23.  Writ  of 
error  granted  June  7,  1916  (Henry  v.  Kirby  Lumb.  Co.). 
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Kirkland  v.  Rutlierford,  Second  District,  171  S.  W.,  1031.  Writ  of 
error  refused  October  27,  1915. 

Kirkpatrick  v.  Patterson,  Sixth  District.    See  Patterson  v.  Kirkpatrick. 

Kirksey  v.  Southern  Traction  Co.,  Third  District.  See  Southern  Trac- 
tion Co.  V.  Kirksey. 

Kirwan  v.  Alamo  Iron  Works,  Fourth  District.  No  written  opinion. 
Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  April 
25,  1917.     R. 

Kleinie  v.  American  Constr.  Co.,  Eighth  District.  See  American  Const. 
Co.  V.  Kleine. 

Knight  V.  England,  Sixth  District,  175  S.  W.,  480.  Writ  of  error  re- 
fused March  29,  1916. 

Knights  of  Maccabees  of  the  World  v.  Parsons,  First  District,  179 
S.  W.,  78.  Writ  of  error  granted  February  2,  1916,  and  reversed 
with  instructions.     182  S.  W.,  672. 

Knott  V.  Thomas,  Fifth  District,  180  S.  W.,  1114.  Writ  of  error  re- 
fused November  15,  1916. 

Krenz  v.  Strohmeier,  Third  District,  177  S.  W.,  178.  Writ  of  error 
refused  October  18,  1916. 

Kruegel  v.  Murphy  &  Bolanz,  Fifth  District.  See  Peck  v.  Murphy  & 
Bolanz. 

Kruegel  v.  Murphy  &  Bolanz,  Fifth  District,  177  S.  W.,  1018.  Writ 
of  error  refused  January  10,  1917. 

Kruegel  v.  Murphy  &  Bolanz.  Fifth  District,  177  S.  W.,  1018.  Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  January 
10,  1917. 

Kruegel  v.  Rawlins,  Fifth  District,  182  S.  W.,  705.  Writ  of  error 
refused  December  6,  1916. 

Kruegel  v.  Williams,  Fifth  District.     See  Peck  v.  Murphy  &  Bolanz. 

Kruegel  v.  Williams,  Seventh  District,  185  S.  W.,  1072.  Application 
for  writ  of  error  dismissed  May  2,  1917.     R. 

LaGrone  v.  Chicago,  R.  I.  &  G.-Ry.  Co.,  Second  District,  189  S.  W.,  99. 

Writ  of  error  refused  May  16,  1917.-    R. 
Land   v.  Johnson,   Fourth  District,  189   S.  W.,  337.     Writ  of  error 

refused  May  23,  1917.     R. 
Lane  v.  Miller  &  Vidor  Lumb.  Co.,  Fourth  District,  176  S.  W.,  100. 

Writ  of  error  refused  April  19,  1916     (Miller  &  V.  Lumb.  Co.  v. 

I^ne) . 
Tjangford  v.  Xewsom,  Seventh  District.     See  Newsom  v.  Langford. 
Laniu?  Press  Brick  Co.  v.  Bullard,  Second  District.     See  Bullard  v. 

Lanius  P.  B.  Co. 
Lamed,  Carter  &  Co.  v.  Allums,  Ninth  District.    See  Gauss-Langenberg 

Hat  Co.  V.  Allums. 
Lasater  v.  Ramirez,  Fourth  District.     See  Ramirez  v.  Lasater. 
I^ughlin  V.  Western  Natl.  Bank  of  Hereford,  Seventh  District.     See 

Western  Natl.  Bank  of  Hereford  v.  Laughlin. 
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Lauraine,  Temp.  Adrar.,  v.  Sweeney,  First  District.     Dismissed  on  mo- 
tion below.     No  written  opinion.     Writ  of  error  refused  February 
'      13,  1918. 
Lawson  v.  Port  Arihnr  Canal  &  Dock  Co.,  First  District,  185  S.  W.,  600. 

Writ  of  error  refused  January  9,  1918.     R. 
Lawson  v.  United  Benev.  As^n.,  Second  District,  185  S.  W.,  976.    Writ 

of  error  refused  April  18,  1917.     E. 
I^dgerwood  v.  Dashiell,  Fourth  District,  177  S.  W.,  1010.     Writ  of 

error  refused  May  24,  1916  (Dashiell  v.  Tjcdgerwood ) . 
Lee  V.  Clay  Robinson  &  Co.  of  Texas,  Second  District,  185  S.  W.,  1061. 

Writ  of  error  granted  April  25,  1917.     R. 
Lee  V.  White,  Second  District,  171  S.  W.,  1056.     Application  for  writ 

of  error  dismissed  for  want  of  jurisdiction  June  26,  1915. 
Leonard  v.  Benford  Lumb.  Co.,  Ninth  District,  181  S.  W.,  787.    Writ 

of  error  granted  November  15,  1916. 
Tvcslie.  Dist.  Atty.    (State  ex  rel.)   v.   Cadena,  Fourth   District.     See 

Cadena  v.  State  ex  rel.  Leslie. 
Ivestor  V.  Hawkins,  Seventh  District,  181  S.  W\,  481.     Writ  of  error 

refused  April  18,  1917.     R.    (Hawkins  v.  Lester). 
Lester  v.  Hutson,  Seventh  District,  184  S.  W.,  268.     Application  for 

writ  of  error  dismissed  as  per  agreement  on  file  March  28,  1917. 
Levormann  v.  Robinson,  Fifth  District.     See  Robinson  v.  Levermann. 
Levy  V.  Dunken  Realty  Co.,  Third  District,  179  S.  W.,  679.     Writ  of 

error  refused  October  18,  1916. 
T>evv  V.  Spencer,  Third  District.     See  Spencer  v.  Levy. 
Lewis  V.  Roach-^Ianigan  Paving  Co.,  Second  District,  184  S.  W.,  680. 

Writ  of  error  refused  April  18,  1917.     R. 
Lillard  v.  Sovereign  Camp,  W.  of  W.,  Third  District.     See  Sovereign 

Camp,  W.  of  W.,  v.  Lillard. 
Lindcey  v.  Rose,  Trustee,  Third  District,  175  S.  W.,  829.    Writ  of  error 

refused  March  29,  1916. 
Litzman  v.  Ewing,  Exr.,  First  District.     See  Ewing  v.  Litzman. 
Liverpool  &  London  &  Globe  Ins.  Co.  of  London,  Eng.,  v.  Glasscock, 

Third  Distnct.     See  Glasscock  v.  Liverpool  &  L.  &  G.  Ins.  Co. 
liiverpool  &  London  &  Globe  Ins.  Co.  v.  Lester,  Eighth  District,  176 

S.  W.,  602.    Writ  of  error  refused  April  26,  1916. 
Llano  Granite  &  Marble  Co.  v.  Hollinger,  First  District.    See  HoUinger 

V.  Llano  Granite  &  Marble  Co. 
Ijofland  V.  Greenwood,  Seventh  District,  181  S.  W\,  517.    Writ  of  error 

refused  December  13,  1916. 
Lone  Star  Canal  Co.  v.  Broussard,  First  District,  176  S.  W.,  649.    Dis- 
missed on  motion  of  plaintiff  in  error  October  27,  1915. 
Longinotti  v.  McShane,  Sixth  District,  184  S.  W.,  598.     Writ  of  error 

refused  January  17,  1917  (McShane  v.  Longinotti). 
Look  V.  Bailey,  Eighth  District.     See  Bailey  v.  Look. 
Lopez  V.  Gordon-Jones  Constr.  Co.,  Fourth  District.    See  Gordon-Jones 

Constr.  Co.  v.  Lopez. 
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Loux  V.  Peck,  Fifth  District.     See  Peck  v.  Loux. 

T^vett  V.  Von  Eosenberg,  First  District.    See  Von  Eosenberg  v.  Lovett, 

Loving  V.  Hazelwood,  Seventh  District,  184  S.  W.,  355.     Writ  of  error 

refused  October  3,  1917.     E. 
Low  V.  Low,  Fifth  District,  172  S.  W.,  590.     Writ  of  error  refused 

April  12,  1916, 
Lubbock  State  Bank  v.  H.  0.  Wooten  Groc.  Co.,  Second  District,  179 

S.  W.,  1141.    Writ  of  error  granted  October  25,  1916  (H.  0.  Wooten 

Groc.  Co.  V.  Lubbock  St.  Bank). 
Ludtke  V.  Smith,  First  District,  186  S.  W.,  266.    Writ  of  error  refused 

April  25,  1917.     E. 
Lummus  Cotton  Gin  Sales  Co.  v.  Farmers  Co-operative  Gin  Co.,  Fifth 

District,  176  S.  W.,  894.    Writ  of  error  refused  May  3,  1916.. 
Luten  V.  Missouri,  K.  &  T.  Ey.  Co.  of  Texas,  Fifth  District,  184  S.  W., 

798.     Writ  of  error  refused  January  24,  1917,  Phillips,  C.  J.,  dis- 
senting (Mo.,  K.  &  T.  Ey.  Co.  of  Texas  v.  Luten). 

McAmis  V.  Gulf,  C.  &  S.  F.  Ey.  Co.,  Fifth  District,  184  S.  W.,  331. 

Writ  of  error  refused  May  31,  1916   (Gulf,  C.  &  S.  F.  Ey.  Co.  v. 

McAmis). 
McBride  v.  Loomis,  Eighth  District,  170  S.  W.,  825.     Writ  of  error 

granted.  October  27,  1915. 
Mc(Ml('»)  N.  Boerih'  KUh*.  Power  &  Mfg.  Co.,  Fourth  District,  173  S.  W., 

1101.     Appliciiioi)   f(^r  writ  of  error  dismissed  bv  plaintiff  in  error. 
McCarthy  v.  McElvaney,  Fifth  District,  182  S.  W.,  1181.     Writ  of 

error  refused  April  12,  1916. 
McCauUey  v.  Farmers  &  Merchants  State  Bank  &  Trust  Co.,  Second 

District,  175  S.  W.,  728.    Writ  of  error  refused  March  29,  1916. 
McCollum  v.  Dollar,  Seventh  District,  176  S.  W.,  876.    Writ  of  error 

granted  May  31,  1916. 
McConkey  v.  McConkey,  Second  District,  187  S.  W.,  1100.    Dismissed 

for  want  of  jurisdiction  December  6,  1916. 
McCord  V.  Bass,  Third  District.     See  Bass  v.  McCord. 
McCormick  v.  Houston  Printing  Co.,  First  District,  174  S.  W.,  853. 

Writ  of  error  refused  March  1,  1916. 
McCurdy  v.  General  Bonding  &  Casualty  Ins.   Co.,   Fourth  District. 

See  General  Bonding  &  Cas.  Ins.  Co.  v.  McCurdy. 
McDade  v.  Vogel,  First  District,  173  S.  W.,  506.     Writ  of  error  re- 
fused January  12,  1916  (Vogel  v.  McDade). 
McDavid  v.  Houston  Chronicle  Pub.  Co.,  Third  District.     See  Houston 

Chronicle  Pub.  Co.  v.  McDavid. 
McDonald  v.   Aetna  Life  Ins.   Co.  of  Hartford,   First   Ifistrict,   187 

S.  W.,  1005.     Writ  of  error  refused  May  9,  1917.     E. 
McFarlane  v.  Westley,  First  District,  186  S.  W.,  261.    Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  April  18,  1917.     R. 

(Westley  v.  McFarlane). 
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lifcGough  V.  Finley,  Second  District,  179  S.  W.,  918.     Writ  of  error 

refused  October  18,  1916. 
McGraw  v.  Oalventon,  H.  &  S.  A.  Ry.  Co.,  Fourth  District,  182  S.  W., 

417.     Writ  of  error  refused  December  6,  1916. 
McKay  v.  McKay,  Seventh  District,  189  S.  W.,  520.     Writ  of  error 

refused  November  28,  1917.     R. 
:NrcKnight  v.   Cage,   Fifth  District,  183   S.  W.,  854.     Writ  of  error 

refused  January  10,  1917. 
McLean,  Trustee,  v.  Breen,  Second  District,  183  S.  W.,  394.     Writ  of 

error  granted  December  13,  1916. 
McLemore   v.   BickerstafF,   Sixth  District,   179   S.  W.,   536.     Writ  of 

error  refused  October  18.  1916. 
McLeod  V.  McCall,  Ninth  District,  180  S.  W.,  293.    Writ  of  error  re- 
fused November  22,  1916. 
McMahan  v.  McMahan,  Fifth  District,  175  S.  W.,  157.     Writ  of  error 

refused  March  29,  1916. 
]\reMurrav  v.  Ft.  Worth  &  R.  G.  Ry.  Co.,  Second  District.     See  Ft. 

Worth  &  R.  G.  Ry.  Co.  v.  McMurray. 
McJ^Iurry  v.  Tuttle,'  Fourth  District,  181   S.  W.,  694.     Writ  of  error 

refused  November  22,  1916  (Tuttle  v.  McMurray). 
lilcNeese  v.  First  Natl.  Bank  of  Waco,  Third  District,  183  S.  W.,  1184. 

Application  for  writ  of  error  (Sanger  v.  McNeese  and  Duncan)  dis- 
missed for  want  of  jurisdiction  December  6,  1916. 
^IcPherson   v.   Camden   Fire   Tns.   Co.,   Seventh  District.   185   S.   W., 

1055.     Writ  of  error  granted  April  25,  1917.     R. 
McShane  v.  Longinotti,  Sixth  District.     See  Longinotti  v.  McShane. 
McWhirter  v.  First  State  Bk.  of  Amarillo,  Seventh  District,  182  S.  W., 

682.     Writ  of  error  refused  December  20,  1916. 
Madden  v.  Shane,  Seventh  District,  185  S.  W.,  908.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  October  18,  1916. 
Magill   v.   McCamley,  First   District,   182   S.   W.,   22.     Writ  of  error 

refused  November  29,  1916. 
Magill  V.  Rugeley,  First  District,  171  S.  W.,  528.    Writ  of  error  refused 

November  3,  1915. 
Magnolia  Cotton  Oil  Co.  v.  Continental  Oil  &  Cotton  Co.,  Second  Dis- 
trict, 183  S.  W.,  10.    Writ  of  error  granted  December  13,  1916. 
Manley  v.  Noblitt,  Fourth  District,  180  S.  W.,  1154.     Writ  of  error 

refused  November  15,  1916. 
Mann  v.  Bell,  Third  District,  184  S.  W.,  320.     Writ  of  error  refused 

January  10,  1917. 
Manning  v.  South  Texas  Development  Co.,  fourth  District.    See  South 

Texas  Dev.  Co.  v.  Manning. 
Marple  v.  Grubbs,  Fifth  District.     See  Grubbs  v.  Marple. 
Marshall  Traction  Co.  v.  Young,  Sixth  District,  175  S.  W.,  727.    Writ 

of  error  refused  March  29,  1916. 
Martin  v.  Blair  &  Hughes  Co.,  Second  District,  187  S.  W.,  505.    Writ 

of  error  refused  November  7,  1917.     R. 
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Martin  v.  Burr,  Fourth  District,  171  S.  W.,  1044.    Writ  of  error  granted 

December  1,  1915  (Martin  v.  Burr;  Galveston,  H.  &  S.  A.  By.  Co.  v. 

Burr). 
Martin  v.  Goodman,  Fifth  District,  187  S.  W.,  689.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  May  9,  1917.     R. 

(Goodman  v.  Martin). 
Martinez  v.  ^ifedina  Valley  Irrig.  Co.,  Fourth  District,  171  S.  W.,  1035. 

Writ  of  error  refused  December  1,  1915. 
Masterson  v.  Harris,  First  District,  179   S.  W.,  284.     Writ  of  error 

refused  October  18,  1916. 
Masterson  v.  Warner,  Eighth  District.     See  American  Natl.  Bank  v. 

Warner. 
Matagorda  County  v.  Home,  First  District,  182  S.  W.,  76.     Writ  of 

error  granted  October  25,  1916  (Home  v.  County  of  Matagorda). 
Matlock  V.  :McGregor,  Fourth  District,  183  S.  W.,  1198.    Writ  of  error 

refused  January  10,  1917. 
Matthews  v.  Kirkland,  Ninth  District,  186  S.  W.,  423.     Writ  of  error 

refused  April  25.  1917.     R. 
Matthews  v.  Thurber  Brick  Co.,  Second  District.     See  Thurber  Brick 

Co.  V.  Matthews. 
Maxficld  V.  Sterling  &  Sons,  Seventh  District.     Opinion  not  for  pub 

licjition.     Writ  of  error  granted  November  15,  1916. 
Medlin  Milling  Co.  v.  Mims,  Se<'ond  District,  173  S.  W.,  968.     Writ 

of  error  refused  December  8,  1915   (Mims  v.  Medlin  Milling  Co.). 
Memphis  Cotton  Oil  Co.  v.  Gardner,  Seventh  District,  171  S.  W.,  1082. 

Writ  of  error  refused  November  17,  1915. 
Memphis  Cotton  Oil  Co.  v.  Tolbert,  Seventh  District,  171  S.  W.,  309. 

Writ  or  error  refused  May  10,  1915. 
Merchants  &  Bankers  Fire  Underwriters  v.  Brooks,  Third  District,  188 

S.  W.,  243.     Writ  of  error  refused  November  28,  1917.     R. 
Merchants  Ice  Co.  v.  Scott  &  Dodson,  Fourth  District,  186  S.  W.,  418. 

Writ  of  error  refused  April  25,  1917.     R. 
Merchants  &  Planters  Lumb.  Co.  v.  Conlee,  First  District.     See  Conlee 

V.  Merchants  &  P.  Lumb.  Co. 
Meyer  v.  Monnig  Dry  Goods  Co.,  Second  District,  189  S.  W.,  80.    Writ 

of  error  refused  November  28,  1917.     R. 
Michaelis  v.  Nance,  Third  District,  184   S.  W.,  785.     Writ  of  error 

refused  January  24,  1917. 
Miller  v.   Flattery,  Eighth  District.   171   S.  W.,  253.     Writ  of  error 

granted  November  10,  1915  (Flattery  v.  Miller), 
Miller  v.   Poulter,   Second  District,   189   S.  W.,   105.     Writ  of  error 

granted  January  23,  1918*  (Poulter  v.  Miller). 
Miller  &  Yidor  Lumb.  Co.  v.  I>ane,  Fourth  District.    See  Lane  v.  Miller 

&  Yidor  Lumb.  Co. 
Miller  &  Yidor  Lumb.  Co.  v.  Williamson,  First  District.     See  William- 
son v.  Miller-Yidor  Lumb.  Co. 
Mims  V.  Medlin  Milling  Co.,  Second  District.     See  Medlin  Milling  Co. 

y.  Mims. 
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Minor  v.  Barton,  Second  District.    See  Barton  v.  Wichita  Biver  Oil  Co. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Bailey,  Sixth  District,  186  S.  W., 

230.     Application  dismissed  on  agreed  motion  October  2,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Barrington,  Fifth  District,  173 

S.  W.,  595.    Writ  of  error  refused  February  23,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Brown,  Fifth  District,  180  S.  W., 

1117.    Writ  of  error  refused^  November  22,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Bryant,  Sixth  District,  178  S.  W., 

685.     Writ  of  error  refused  October  11,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Cassady,  Second  District,  175 

S.  W.,  796.    Writ  of  error  refused  March  29,  1916.    Written  opinion 

by  Chief  Justice  Phillips.     108  Texas,  61,  184  S.  W.,  180  (Cassady 

Y.  Mo.,  K.  &  T.  By.  Co.  of  Tex.). 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Cornelius,  Sixth  District,  188 

S.  W.,  34.     Application  dismisj^ed  for  want  of  jurisdiction  October 

18,  1916. 
Missouri,  K.  &  T.  By.  Co.  v.  Craddock.  Fifth  District,  174  S.  W.,  965. 

Writ  of  error  refused  March  8,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  -v.  Dellmon,  Sixth  District,  171 

S.  W.,  799.    Dismissed  by  agreement  March  3,  1915. 
Missouri,  K.  &  T.  By.  Co.'  of  Texas  v.  Edwards,  Sixth  District,  176 

S.  W.,  60.     Writ  of  error  refused  April  19,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Ellison,   Sixth  District,  185 

S.  W.,  1020.     Writ  of  error  refused  May  16,  1917.     B. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Empire  Exp.  Co.,  Fifth  District, 

173  S.  W.,  222.     Writ  of  error  granted  April  17,  1917.     B. 
Missouri,  K.  &  T.  By.   Co.  of  Texas  v.  Forrest,  Fifth  District,  179 

S.  W.,  273.    Writ  of  error  refused  October  18,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Gilcrease,  Seventh  District,  187 

S.  W.,  714.    Writ'^of  error  refused  May  16,  1917.     B. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Johnson,  Fifth  District,  174 

S.  W.,  617.     Writ  of  error  refused  February  23,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Kinslow,  Fifth  District,  172 

S.  W.,  1124.     Writ  of  error  refused  February  2,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.   Luten,  Fifth  District.     See 

Luten  V.  Missouri,  K.  &  T.  By.  Co.  of  Texas. 
Missouri.  K.  &  T.  By.  Co.  of  Texas  v.  Moose,  First  District,  179  S.  W., 

75,  180  S.  W.,  225.    W>it  of  error  granted  October  18,  1916  (Moose 

V.  M..  K.  &  T.  By.  Co.  of  T.). 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Neale,  Sixth  District,  176  S.  W.. 

85.     Application  for  writ  of  error  dismissed  for  want  of  jurisdiction 

April  5,  1916. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Xorris,  Fifth  District,  184  S.  W., 

261.    Application  for  writ  of  error  (refused  April  18,  1917)  granted 

on  rehearing  May  30,  1917.     B. 
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^Missouri,  K.  &.T.  Ry.  Co.  of  Texas  v.  Robeson,  Seventh  District,  178 

S.  W.,  862.     Writ  of  error  refused  October  11,  1916. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Ryon,  Fifth  District,  177  S.  W., 

525.     Writ  of  error  refused  May  24,  1916. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Smith,  Sixth  District,  172  S.  W., 

750.     Writ  of  error  refused  January  19,  1916. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Thompson,  Third  District,.  183 

S.  W.,  8.     Writ  of  error  refused  December  6,  1916. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Trochta,  Third  District,  181 

S.  W.,  761.     Writ  of  error  granted  November  22,  1916  (Trochta  v. 

M.,  K.  &  T.  Ry.  Co.  of  T.). 
Missouri,  K.  &  t.  Ry.  Co.  of  Texas  v.  Turner,  Fourth  District.     See 

Turner  v.  Missouri*  K.  &  T,  Ry.  Co.  of  Texas. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Washburn,  Third  District,  184 

S.  W.,  580.     Writ  of  error  refused  January  10,  1917. 
l^Iissouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Whitsett,  Sixth  District,  185 

S.  W.,  406.    Writ  of  error  refused  October  31,  1917.     R. 
Missouri,  Okla.  &  Gulf  Ry.  Co.  v.  Black,  Fifth  District,  176  S.  W., 

755.     Writ  of  error  refused  April  26,  1916  (Black  v.  Mo.,  Okla.  & 

G.  Ry.  Co.). 
Missouri,  Okla.  &  Gulf  Ry.  Co.  of  Texas  v.  Webb,  Sixth  District,  178 

S.  W.,  728.    Writ  of  error  refused  October  11,  1916. 
Mitchell  V.  Thomas,  Eighth  District,  172  S.  W.,  715.     Writ  of  error 

granted  January  26,  1916  (Thomas  v.  Mitchell).    Dismissed  by  agree- 
ment October  17,  1917. 
Modem  Woodmen  of  America  v.  Yanowsky,  Fourth  District,  187  S.  W., 

728.    Writ  of  error  refused  May  2,  19i7.     R. 
Molloy  V.  Brower,  Second  District,  171  S.  W.,  1079.     Writ  of  error 

refused  October  27,  1915. 
Moody  V.  Bonham,  Third  District,  178  S.  W.,  1020.     Writ  of  error 

refused  October  18,  1916  (Bonham  v.  Moody). 
Moore  v.  Beakley,  Fourth  District,   183  S.  W.,  380.     Writ  of  error 

granted  December  20,  1916. 
Moore  v.  Beaumont,  Sour  Lake  &  W.  Ry.  Co.,  First  District.     See 

Beaumont,  S.  L.  &  W.  Ry.  Co.  v.  Moore. 
Moore  v.   Commissioners  Court  of  Bell   County,   Third  District,    175 

S.  W.,  849.     Writ  of  error  refused  June  26,  1915. 
Moore   v.   Decker,   Fourth   District,   176   S.  W.,   816.     Writ  of   error 

granted  January  24,  1917. 
Moore  v.  Hume,  Third  District.     See  Hupie  v.  Moore. 
Moore  v.  Rockport  Hotel  Co.,  Fourth  District,  174  S.  W.,  837.     Writ 

of  error  refused  March  15,  1916  (National  Exch.  Ins.  &  Trust  Co. 

V.  Moore). 
Moore,  Co.  Judge,  v.  Coffman,  Second  District,  189  S.  W.,  94.     Writ 

of  error  granted  April  11,  1917.     R.     Affirmed  January  30,  1918. 
Moore  and  Hill  v.  Taber,  Second  District.     See  Priddy  v.  Tabor. 
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Moose  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  First"  District.  See  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Moose. 

Morris  v.  Brown,  Eighth  District,  173  S.  W.,  265.  Writ  of  error  re- 
fused April  5,  1916. 

Morris  v.  McSpadden,  Seventh  District,  179  S.  W.,  554.  Writ  of  error 
refused  Xovembcr  29,  1916. 

Moss  V.  Brooeks,  First  District.     See  Broocks  v.  Moss. 

Moss  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  Fifth  District.  See  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Moss. 

Mossop  V.  Zapp,  Fourth  District,  189  S.'W.,  979.  Writ  of  error  re- 
fused May  9,  1917.     R. 

Mounts  V.  Burch,  Seventh  District.     See  Burch  v.  Mounts. 

Moy  V.  Beaumont,  Sour  Lake  &  W.  Ry.  Co.,  First  District.  See  Beau- 
mont, S.  L.  &  W.  Ry.  Co.  V.  Moy.*^ 

Mullen,  County  Att}\,  v.  Canales,  Fourth  District.  See  Canales  v. 
Mullen. 

Murff  V.  Cocke  '&  Cocke,  Seventh  District.  Opinion  unpublished.  Ap- 
plication dismissed  on  motion  of  plaintiflE  in  error  January  24,  1917. 

Murray  v.  Houston  Car  Wheel  '&  Mach.  Co.,  Eighth  District.  See 
Houston  Car  Wheel  &  Mach.  Co.  v.  Murray. 

National  Equitable  Soc.  of  Belton  v.  Camp,  Sixth  District,  184  S.  W.. 

589.    Application  for  writ  of  error  dismissed  for  want  of  jurisdiction 

January  17,  1917  (Camp  v.  Natl.  Eq.  Soc.  of  Belton). 
National  Exchange  Ins.  &  Trust  Co.  v.  Moore,  Fourth  District.     See 

Moore  v.  Rockport  Hotel  Co. 
National  Live  Stock  Tns.  Co.  v.  Gomillian,  Third  District,  178  S.  W., 

1050.     Writ  of  error  refused  October  18,  1916. 
National  Railways  of  Mex.  v.  Ligarde,  Fourth  District,  172  S.  W.,  1140. 

Writ  of  error  refused  February  16,  1916. 
National  State  Bank  of  Mt.  Pleasant,  Iowa,  v.  Ricketts,  Seventh  District. 

177  S.  W.,  528.     Writ  of  error  refused  Mav  10,  1916   (Ricketts  v. 

Natl.  St.  Bk.  of  Mt.  P.,  Iowa). 
National  Surety  Co.  v.  Murphy-Walker  Co.,  Eighth  District,  174  S.  W., 

997.    Application  for  writ  of  error  dismissed  for  want  of  jurisdiction 

April  18,  1917.     R. 
Navarro  v.  Tjamana,  Eighth  District,  179  S.  W.,  922.     Writ  of  error 

refused  October  25,  1916. 
Needham  v.  Coon^y,  Eighth  District,  173  S.  W.,  979.     Writ  of  error 

refused  March  15,  1916   (Needham  v.  Cooney;  Harrison,  Sheriff,  v. 

Cocney;  Trans-Pecos  Ld.  &  Irrig.  Co.  v.  Cooney). 
Nenny  v.  Texas  Traction  Co.,  Sixth  District.    See  Texas  Traction  Co._ 

v.  Nenny. 
Nevill  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  Second  District,  187  S.  W.,  388. 

Writ  of  error  granted  January  23,  1918. 
Newman  v.  Davis,  Eighth  District,  184  S.  W.,  1078.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  June  24,  1916. 
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Newnom  v.  Hedcman,  Third  District,  184  S.  W.,  298.  Writ  of  error 
granted  January  10,  1917   (Hedeman  v.  Newnom). 

Newsom  V.  Langford,  Seventh  District,  174  S.  W.,  1036.  Writ  of  error 
granted  March  15,  1916   (Langford  v.  Xewsom). 

Noa  Spears  Co.  v.  Tnbau,  Fourth  District,  186  S.  W.,  357.  Application 
for  writ  of  error  dismissed  for  want  of  jurisdiction  May  9,  1917.     R. 

Xorris  (W.  H.)  Lumb.  Co.  v.  Harris,  Fourth  District^  See  W.  H. 
Norris  Lumb.  Co.  v.  Hams. 

North  Texas  Gas  Co.  v.  Meador,  Fifth  District,  182  S.  W.,  708.  Writ 
of  error  refused  December  6,  1916. 

Northeut  v.  Hume,  Seventli  District,  174  S.  W.,  974.  Writ  of  error 
granted  March  22,  1916. 

Northern  Trrig.  Co.  v.  Watkins,  First  District,  183  S.  W.,  431.  Writ 
of  error  refused  December  20,  1916. 

Northern  Texas  Trac.  Co.  v.  Burks,  Fifth  District.  See  Burks  v. 
Northern  Texas  Traction,  Co. 

Northern  Texas  Traction  Co.  v.  Saulsbury,  Seventh  District.  No  writ- 
ten opinion.     Writ  of  error  refused  May  2,  1917.     R. 

Northwestern  Mutual  Life  Ins.  Co.  v.  Whiteselle,  Sixth  District,  188 
S.  W.,  22.  Writ  of  error  granted  May  9,  1917.  R.  (Whiteselle  v. 
Northwestern  Mut.  L.  Ins.  Co.). 

Norwich  Union  Fire  Ins.  Soc.  v.  Dalton,  Third  District,  175  S.  W.,  459. 
Writ  of  error  granted  March  29,  1916  (Dalton  v.  Norwich  U.  F. 
Ins.  Soc.). 

Nowlin  V.  Clary,  Second  District,  178  S.  W.,  571.  Writ  of  error  re- 
fused October  11,  1916. 

Nunn  V.  Veale,  Seventh  District.  Opinion  unpublished.  Application 
for  writ  of  error  dismissed  for  want  of  jurisdiction  June  26,  1915. 

Nunn  Elec.  Co.  v.  Hall,  Seventh  District.     See  Hall  v.  Nunn  Elec.  Co. 

O'Brien  v.  Barcus,  Seventh  District.     See  Barcus  v.  O'Brien. 

O'Connor  v.  Thetford,  Fourth  District,  174  S.  W.,  680.  Writ  of  error 
refused  March  1,  1916. 

O'Connor  v.  Thetford,  Fourth  District,  174  S.  W.,  622.  Writ  of  error 
refused  March  1,  1916. 

0gles1)y  V.  Diirr,  Third  District,  173  S.  W.,  275.  Writ  of  error  refused 
Dooembor  8,  1915  (Durr  v.  Oglesby). 

Ohls  Motor  Works  v.  Churchill,  Second  District,  175  S.  W.,  785.  Dis- 
mip^^od  on  motion  of  plaintiff  in  error  March  15,  l916  (Churchill  v. 
Olds  Motor  Works). 

Oliver  v.  Smith,  Fourth  District,  187  S.  W.,  528.  Writ  of  error  re- 
fused Noveml)er  8.  1916. 

Olson  v.  Grelle,  Tliird  District,  190  S.  W.,  240.  Writ  of  error  refused 
Noveml)er  28,  1917.     R. 

O'Neil  Engineering  Co.  v.  First  Natl.  Bank  of  Paris,  Texas,  Sixth  Dis- 
trict.    See  First  Natl.  Bk.  of  Paris,  Texas,  v.  O'Neil  Engineering  Co. 
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Grand  v.  Whitmore,   Sixth  District,  185  S.  W.,  347.     Writ  of  error 

refused  April  25,  1917.     R. 
Orange  Lumber  Co.  v.  Toole,  First  District,  181  S.  W.,  823.    Writ  of  , 

error  refused  October  25,  1916  ('Toole  v.  Orange  Lumb.  Co.). 
Order  of  the  United  Com.  Travelers  v.  Simpson,  Fifth  District,  177 

S.  W.,  169.     Writ  of  error  refused  May  3,  1916. 
Orient  Ins.  Co.  of  Hartford,  Conn.  v.  Harmon,  Fifth  District,   177 

S.  W.,  192.     Writ  of  error  refused  May  3,  1916. 
Overton  v.  First  Texas  State  Ins.  Co.,  First  District,  189  S.  W.,  514. 

Application   for   writ   of   error   dismissed   for   want   of   jurisdiction 

November  28,  1917.     B. 

Page  v.  Vaughan,  Sixth  District,  173  S.  W.,  541.     Writ  of  error  re- 
fused February  16,  1916  (Vaughan  v.  Page). 
Palacios  v.  Corbett.  Fourth  District,  172  S.  W.,  777.     Writ  of  error 

refused  June  9,  1915. 
Panhandle  Packing  Co.  v.  Stringfellow,  Seventh  District,  180  S.  W., 

145.    Writ  of  error  granted  November  8,  1916  (Stringfellow  v.  Pan- 
handle Pack.  Co.). 
Panhandle  &  Santa  Fe  Ky.  Co.  v.  Fitts,  Seventh  District,  188  S.  W., 

528.     Writ  t)f  error  granted  November  28,  1917.     R.   (Fitts  v.  Pan- 
handle &  S.  F.  Ry.  Co.). 
Panhandle  &  Santa  Fe  Ry.  Co.  v.  Posey,  Seventh  District.    Opinion  not 

for  publication.    Writ  of  error  granted  December  20,  1916. 
Paris  &  G.  N.  Ry-  Co.  v.  Atkins,  Sixth  District,  185  S.  W.,  306.    Writ 

of  error  granted  October  31,  1917.     R. 
Paris  &  G.  N.  Ry.  Co.  v.  Campbell,  Sixth  District,  185  S.  W.,  346. 

Writ  of  error  refused  October  31,  1917.     R. 
Park,  Trustee   (Rich  D.  G.  Co.,  Bankrupt)   v.  Rich,  Third  District. 

See  Rich  v.  Park,  Trustee. 
Parker  v.  Emerson,  Fifth  District,  176  S.  W.,  146.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  April  26,  1916. 
Parker  v.  Sehrimsher,  Seventh  District,  172  S.  W.,  165.     Writ  of  error 

refused  November  17,  1915. 
Patterson  v.  Kirkpatrick,  Sixth  District,  184  S.  W.,  739.     Application 

for  writ  of  error  dismissed  for  want  of  jurisdiction  January  24,  1917 

(Kirkpatrick  v.  Patterson). 
Paul  Stone  Co.  v.  Saucedo,  Fourth  District.     Apparently  no  written 

opinion.    Writ  of  error  refused  December  1,  1915. 
Pearson  v.  Broom,  Sixth  District.     See  Broom  v.  Pearson. 
Peck  V.  Loux,  Fifth  District,  185  S.  W.,  955.     Writ  of  error  refused 

April  25,  1917.     R.   (Loux  v.  Peck). 
Peck  V.  Murphy  &  Bolanz,  Fifth  District,  175  S.  W.,  1078.     Writ  of 

error  refused  May  24,  1916  (Kruegel  v.  Murphy  &  Bolanz;  Kruegel 

V.  Williams). 
Peck-Hammond  Co.  v.  Hamilton  Ind.  School  Dist.,  Third  District,  181 

S.  W.,  697.    Writ  of  error  refused  November  29,  1916. 
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Pecos  &  N.  T.  Ry.  Co.  v.  Collins,  Seventh  District,  173  S.  W.,  250.    Writ 
of  error  granted  Januarv  26,  1916  (Collins  v.  Pecos  &  N.  T.  Ry.  Co.). 

Pecos  &  N.  T.  Ry.  Co.  v.  Porter,  Seventh  District,   183   S.  W.,  98. 
Writ  of  error  refused  April  18,  1917.     R. 

Peerless  Fire  Ins.  Co.  v.  Reveire,  Third  District,  188  S.  W.,  254.    Dis- 
missed on  agreed  motion  October  25,  1916. 

Peil  v.  Warren,  First  District,   187  S.  W.,  1052.     W>it  of  error  re- 
fused May  9,  1917.     R. 

Penn  v.  Buie  &  Simpson,  Sixth  District.    See  Buie  &  Simpson  v.  Penn. 

People's  Ice  &  ^Ifg.  Co.  v.  Interstate  Cotton  Oil  Ref.  Co.,  Fifth  Dis- 
trict, 182  S.  W.,  1163.     W>it  of  error  refused  December  13,  1916. 

Perrow  v.  San  Antonio  &  A.  P.  Ry.  Co.,  Third  District,  181  S.  W.,  496. 
Writ  of  error  refused  November  15,  1916. 

Perry  v.  Martin,   Fourth   District,   180   S.   W.,   1148.     Writ  of  error 
refused  November  15,  1916. 

Perry  v.  Fire  Assn.  of  Phila.,  First  District.     See  Fire  Assn.  of  Phila. 
V.  Perry. 

Perry  Bros.   v.   McNeill,   Second   District,   189   S.   W.,   120.     Writ  of 
error  refused  :\ray  23,  1917.     R. 

Pettv  V.  City  of  San  Antonio.  Fourth  District,  181  S.  W.,  224.     Writ 
of  error  refused  November  15,  19.16. 

Phelps  v.   Johnson,   Sixth   District,   181    S.   W.,   862.     Writ   of  error 
granted  December  6,  1916   (Johnson  v.  Phelps). 

Pierce-Fordyce  Oil  Assn.  v.  Farrow,  Second  District,  173  S.  W.,  1007. 
Writ  of  error  refused  January  26,  1916. 

Pierce-Fordyce  Oil  Assn.  v.  Woods,  Second  District,  180  S.  W.,  1181. 
Writ  of  error  refused  October  25,  1916. 

Pierson  v.  Beard,  Sixth  District,  181    S.  W.,  765.     Writ  of  error  re- 
fused November  29,  1916  (Farmers  State  Guaranty  Bank  v.  Pierson). 

Planters   Oil   Co.   v.  Keebler.   Second   District,   170  "S.  W.,  120.     Writ 
of  error  refused  November  3,  1915. 

Plummer  v.   Simms  and  Harrison,  Fourth  District,  177  S.  W.,  1037. 
Writ  of  error  refused  May  31,  1916. 

Pohl  (George  D.)  :vrfg.  Co!  v.  Byers  Cotton  Oil  Co.,  Second  District. 
See  George  D.  Pohl  Mfg.  Co.  v.  Byers  Cot.  Oil  Co. 

Polk  V.  Wm.  Cameron  &  Co.,  Inc.,  Fourth  District.     See  Wm.  Cam 
eron  &  (*o..  Inc.,  v.  Polk. 

Pollard,  Extr.,  v.  Allen,  Seventh  District,  171   S.  W.,  530.     Writ  of 
error  granted  November  3,  1915   (Allen  v.  Pollard). 

Porterfield  v.  Taylor,  Sixth  District,  171  S.  W.,  793.     Writ  of  error 
refused  January  19,  1916. 

Postex  Cotton  Mill  Co.  v.  McKamy,  Seventh  District,  184  S.  W.,  569. 
Writ  of  error  refused  January  10,  1917. 

Potter  County  v.  Boesen,  Seventh  District.     See  Boesen  v.  County  of 
Potter. 

Poulter  V.  Miller,  Second  District.     See  Miller  v.  Poulter. 
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Poutra  V.  Sapp,  First  District,  181  S.  W.,  792.  Writ  of  error  refused 
November  22,  1916. 

Pratt  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  Ninth  District.  See  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Pratt. 

Pridcly  v.  Tabor,  Second  District,  189  S.  W.,  111.  Writ  of  error  granted 
November  28,  1917.     R.   (Moore  &  Hill  v.  Taber). 

Prince  v.  Taylor,  Eighth  District,  171  S.  W.,  826.  Writ  of  error  re- 
fused November  17,  1915. 

Prudential  Life  Ins.  Co.  of  Texas  v.  Pearson,  Seventh  District,  188 
S.  W.,  513.     Application  not  acted  on. 

Prudential  L.  Ins.  Co.  of  Texas  v.  Smyer,  Seventh  District,  183  S.  W., 
825.  Writ  of  error  granted  December  13,  1916  (Washer  v.  Smyer; 
Pr.  L.  Ins.  Co.  of  T.  v.  Smyer). 

Pruett  V.  Cattlemen's  Trust  Co.  of  Ft.  Worth,  Eighth  District.  See 
Cattlemen's  Trust  Co.  of  Ft.  Worth  v.  Pruett. 

Pyron  v.  Hodges,  Fifth  District,  177  S.  W.,  508.  Writ  of  error  re- 
fused May  31,  1916. 

Quails  V.  Fowler,  Sixth  District,  186  S.  W.,  256.  Writ  of  error  refused 
November  21,  1917.     R. 

Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Bates,  Seventh  District.  No  pub- 
lished opinion.    Dismissed  for  want  of  jurisdiction  May  16,  1917.    R. 

Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Collier,  Seventh  District,  179  S.  W., 
96.     Writ  of  error  granted  October  18,  1916. 

Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Collins,  Second  District.  See  Texas 
Building  Co.  v.  Collins. 

Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Dickey,  Seventh  District,  179  S.  W.; 
69.  Writ  of  error  refused  October  18,  1916  (Dickey  v.  Quanah,  A. 
&  P.  Ry.  Co.). 

Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Goodwin,  Seventh  District,  177  S.  W., 
545.  Writ  of  error  refused  May  10,  1916  (Quanah,  A.  &  P.  Ry.  Co. 
V.  Goodwin;  Southwestern  Construction  Co.  v.  Commonwealth  Bond- 
ing &  Casualty  Co.). 

Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Moore,  Seventh  District.  No  pub- 
lished opinion.    Dismissed  for  want  of  jurisdiction  May  16,  1917.    R. 

Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Moore,  Seventh  District,  189  S.  W., 
322.    Dismissed  for  want  of  jurisdiction  May  16,  1917.     R. 

Quanah,  Acme  &  Pac.  Ry.  Co.  v.  R.  D.  Jones  Lumb.  Co.,  Seventh  Dis- 
trict, 178  S.  W.,  858.     Writ  of  error  refused  May  10,  1916. 

Radford  (J.  M.)  Groc.  Co.  v.  Duncan,  Second  District.     Writ  of  error 

dismissed  November  3,  1915. 
Radford  (J.  M.)  Groc.  Co.  v.  Hamlin,  Second  District.     See  Hamliu 

V.  J.  M.  Radford  Groc.  Co. 
Raike  v.  Clayton,  Sixth  District,  175  S.  W.,  498.    Writ  of  error  refused 

March  29,  1916. 
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Railroad  Commission  of  Texas  v.  Rio  Grande  &  Eagle  Pass  Ry.  Co., 

Third  District.     See  Rio  Grande  &  E.  P.  Ry.  Co.  v.  Railroad  Com. 

of  Texas. 
Rainey  v.  Old,  Sixth  District.  180  S.  W.,  932.     Writ  of  error  refused 

October  25,  1916. 
Ramirez  v.  Lasater,  Fourth  District,  174  S.  W.,  706.     Writ  of  error 

refused  March  1,  1916  (Ramirez  v.  Lasater).    Granted  March  1,  1916 

(T^asater  v.  Ramirez). 
Ramsey  v.   Farmers  &   Citizens   Savings  Bank,   Fourth   District,   177 

S.  W.,  209.     Application  for  writ  of  error  dismissed  for  want  of 

jurisdiction  May  3.  1916. 
Rawleigh   (W.  T.)   Medical  Co.  v.  Armstrong,  Second  District.     See 

Armstrong  v.  Rawleigh  (W.  T.)  Med.  Co. 
Rayner  v.  Posey,   Seventh  District,   173   S.  W.,   246.     Writ  of  erroi- 

granted  February  23,   1916    (Wheelock  v.  Rayner).     Dismissed  by 

agreement  March  7,  1917. 
Raywood  Canal  &  Milling  Co.  v.  Sharp,  Fourth  District,  175  S.  W.,  499. 

Writ  of  error  refused  April  5,  1916. 
Reeves  v.  Simpson,  First  District,  182  S.  W.,  68.     Writ  of  error  re- 
fused November  15,  1916. 
Reinertson  v.  Bennett  &  Son,  Eighth  District,  185  S.  W.,  1027.    Writ 

of  error  refused  November  7,  1917   (Bennett  &  Son  v.  Reinertson: 

Winkler  v.  Reinertson). 
Reinhardt  v.  Borders,  Eighth  District,  184  S.  W.,  791.    Writ  of  error 

refused  January  24,  1917. 
Reliance  Ins.  Co.  of  Phila.  v.  Dalton,  Third  District,  178  S.  W.,  966. 

Writ  of  error  refused  October  25,  1916  (Reliance  Ins.  Co.  v.  Dalton; 

Dalton  V.  ReL  Ins.  Co.). 
Reyes  v.  Kingman,  Texas,  Impl.  Co.,  188  S.  W.,  450.     Writ  of  error 

granted  November  28,   1917.     R.    (Kingman,  Texas,  Impl.  Co.   v. 

Reyes). 
Rice  V.  Roberts,  Third  District,  177  S.  W.,  149.     Application  for  writ 

of  error  dismissed  for  want  of  jurisdiction  November  10,  1915  (Eisen- 

lohr  V.  Rice). 
Rich  V.  Park,  Trustee,  Third  District,  177  8.  W.,  184.     Writ  of  error 

granted  October  11,  1916   (Park,  Trustee,  v.  Rich). 
Richardson  v.  Allison,  Fifth  District.     See  Allison  v.  Richardson. 
Richardson  v.  Houston  Oil  Co.  of  Texas,  First  District,  176  S.  W.,  628. 

Writ  of  error  refused  April  5,  1916. 
Richardson  v.  Wilson,  Second  District,  178  S.  W.,  566.    Writ  of  •error 

granted  May  17,  1916. 
Rickets  v.  National  State  Bank  of  Mt.  Pleasant,  Iowa,  Seventh  District. 

See  Natl.  St.  Bk.  of  Mt,  P.,  Iowa,  v.  Ricketts. 
Ridgell  V.  Ball-Carden   Co.,   Fifth  District.     See  Ball-Carden   Co.    v. 

Ridgell. 
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Ridgill  V.  Wilson  (E.  L.)  Hardw.  Co.,  First  District,  178  S.  W.,  668. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  May 

3,  1916. 
Rieden  v.  Brotherhood  of  R.  R.  Trainmen,  Fourt^i  District,  184  S.  W.. 

689.     Writ  of  error  refused  January  24,  1917. 
Riggins  V.  Post,  Third  District,  172  S.  W.,  210.    Writ  of  error  granted 

June  7,  1916. 
Riley  v.  Town  of  Trenton,  Sixth  District,  184  S.  W.,  344.     Writ  of 

error  refused  December  6,  1916. 
Ring  V.  Baker,  First  District.     See  Cit>'  of  Houston  v.  Baker. 
Rio  Grande  &  Eagle  Pass  Ry.  Co.  v.  Railroad  Comrtiission  of  Texas, 

Third  District,  .175  §.  W.,  1116.    Writ  of  error  granted  February  2, 

1916  (Railroad  Com.  of  Texas  v.  Rio  Grande  &  E.  P.  Ry.  Co.). 
Rio  Grande  &  Eagle  Pass  Ry.  Co.  v.  Texas  Mex.  Ry.  Co.,  Fourth  Dis- 
trict, 173  S.  W.,  236.    Writ  of  error  granted  February  2,  1916  (Texas 

Mex.  Ry.  Co.  v.  Rio  Grande  &  E.  P.  Ry.  Co.). 
Rio  Grande,  El  Paso  &  Santa  Fe  Ry.  Co.  v.  Shadden,  Eighth  District, 

185  S.  W.,  629.     Writ  of  error  refused  April  25,  1917.     R.  (R.  G., 

E.  P.  &  S.  F.  Ry.  Co.  v.  Shadden;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 

Shadden). 
Rio  Grande,  El  Paso  &  Santa  Fe  Ry.  Co.  v.  Starnes,  Eighth  District, 

185  S.  W.,  366.     Writ  of  error  refused  April  18,  1917.^   R. 
Roberts  v.  Wichita  Southern  Life  Ins.  Co.,  Eighth  District.    See  Wichita 

Southern  Life  Tns.  Co.  v.  Roberts. 
Robertson  v.  Talmadge,  Seventh  District,  174  S.  W.,  627.    Writ  of  error 

granted  April  12,  1916  (Wright  v.  Robertson). 
Robinson  v.  Levermann,  Fifth  District,  175  S.  W.,  160.    Writ  of  error 

refused  April  19,  1916  (levermann  v.  Robinson). 
Robinson  v.  Stone,  Seventh  District.     See  Stone  v.  Robinson. 
Rodgers  v.  Central  Bk.  &  Trust  Co.,  First  District,  184  S.  W.,  620. 

Writ  of  error  refused  January  10,  1917. 
Rogers  v.  Dickson,  Second  District,  176  S.  W.,  865.     Writ  of  error 

refused  April  26,  1916  (Dickson  v.  Rogers). 
Rogers  v.  Ezell,  Eighth  District,  174  S.  W.,  1011.     Writ  of  error  re- 
fused March  29,  1916. 
Rogers  v.  Harris,  Sixth  District,  171  S.  W.,  809.     Writ  of  error  refused 

November  3,  1915. 
Rogers  National  Bank  v.  Marion  County,  Sixth  District,  181  S.  W.,  884. 

Writ  of  error  refused  December  6,  1916. 
Rotge  v.  Simmler,  Sixth  District,  176  S.  W.,  614.    Application  for  writ 

of  error  dismissed  for  want  of  jurisdiction  April  26,  1916. 
Rotsky  V.  Kelsay  Lumb.  Co.,  Seventh  District.     See  Kelsay  Lumb.  Co. 

V.  Rotsky. 
Rowan  v.  Texas  Orchard  Development  Co.,  First  District,  181  S.  W., 

871.    Writ  of  error  refused  December  20,  1916  (Rowan  v.  T.  0.  D. 

Co.;  Gordon  v.  T.  0.  D.  Co.). 
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Rowe  V.  Dyess  and  Cline,  Fourth  District,  177  S.  W.,  521.  Writ  of 
error  granted  May  3,  1916. 

Rowe  V.  Dvess  and  Cline,  Fourth  District.  See  Dyess  v.  Rowe  (177 
S.  W.,  1001). 

Rowe  V.  Dvess  and  Cline,  Fourth  District.  See  Dyess  v.  Rowe  (177 
S.  W.,  r,23). 

Royal  Indemnity  Co.  v.  Schwartz,  Eighth  District,  172  S.  W.,  581. 
Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  Feb- 
ruary 10,  1915. 

Royal  Ins.  Co.  v.  Miller,  Seventh  District.  Writ  of  error  refused  Jan- 
uary 17,  1917: 

Royal  Neighbors  of  America  v.  Heard,  Third  District,  185  S.  W.,  882. 
Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  May 
24,  1916. 

Rudolph  v.  Hively,  Seventh  District,  188  S.  W.,  721.  Writ  of  error 
refused  Mav  16*  1917.     R. 

Rudolph  S.  Blome  Co.  v.  Herd,  Second  District,  185  S.  W.,  53.  Writ 
of  error  refused  January  17,  1917. 

Rutherford  v.  White,  Sixth  District,  174  S.  W.,  930.  Writ  of  error 
refu>ed  March  15,  1916  (White  v.  Rutherford). 

Rvan  v.  Lofton,  Second  District,  190  S.  W.,  752.  Writ  of  error  granted 
^  November  28,  1917.     R. 

St.  Tx)uis,  Brownsville  &  Mex.  Ry.  Co.  v.  Bell,  First  District,  183  S.  W., 

8'^'3.     Writ  of  error  refused  December  6,  1916. 
St.  Tx)uis,  Brownsville  &  Mex.  Ry.  Co.  v.  Jenkins,  Fourth  District,  182 

S.  W.,  lir>9.     Writ  of  error  refused  December  13,  1916. 
St    r/>uis,  Brownsville  &  :Mex.  Ry.  Co.  v.  Marcofich,  Sixth  District,  185 

S.  W.,  51.     Writ  of  error  granted  Januarv  24,  1917. 
St.  Louis,  S.  F.  &  T.  Ry.  Co.  v.  Smith,  Admrx.,  Fifth  District,  171 

S.  W.,  512.     Writ  of  error  refused  November  3,  1915. 
St.  Louis,  S.  F.  &  T.  Ry.  Co.  v.  West,  Second  District,  174  S.  W.,  287. 

Writ  of  error  refused  March  1,  1916   (West  v.  St.  Louis,  S.  &  T. 

Ry.  Co.). 
St.  T/^uis  S.  W.  Vxy.  Co.  of  Texas  v.  Anderson,  Second  District.  173 

S.  W.,  908.     Writ  of  error  refused  January  19,  1916. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Aston,  Fifth  District,  179  S.  W., 

1128.    Application  for  writ  of  error  dismissed  for  want  of  jurisdiction 

Februarv  2,  1916. 
St.  Louis  "S.  W.  JU'.  Co.  of  Texas  v.  Aston,  Fifth  District,  179  S.  W., 

112S.     Ai)plication  for  writ  of  error  dismissed  for  want  of  juris- 
diction January  12,  1916. 
St.  Ix>uis  S.  W.  Ry.  Co.  of  Texas  v.  Blevins,  Third  District,  173  S.  W., 

281.    Writ  of  error  refused  Januarv  26,  1916. 
St.  Louis  8.  W.  Ry.  Co.  of  Texas  v.  Downs,  Third  District,  186  S.  W., 

864.     Dismissed  on  motion  of  plaintiff  in  error  October  2,  1916. 
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St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Ewing,  Fifth  District,  180  S.  W., 

300.     Writ  of  error  granted  April  11,  1917. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Hassell,  Fifth  District,  177  S.  W., 

518.     Writ  of  error  refused  May  3,  1916. 
St.  Louis  S.  W.  Ry.  Co.  v.  Huddleston,  Sixth  District,  178  S.  W.,  704. 

Writ  of  error  refused  October  11,  1916. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  McKetcham,  Third  District,  181 

S.  W.,  720.    Dismissed  on  motion  of  plaintiff  in  error  March  1,  1916. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Moore,  Sixth  District,  173  S.  W., 

904.    Writ  of  error  refused  February  16,  1916. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  P'adgitt,  Third  District,  181  S.  W., 

718.     Dismissed  by  plaintiff  in  error  March  1,  1916. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Rutherford,  Fifth  District,  184 

S.  W.,  700.     Writ  of  error  refused  January  17,  1917. 
St.  Ix)ui6  S.  W.  Ry.  Co.  of  Texas  v.  Shumate,  Third  District,  178  S.  W., 

1050.     Dismissed  by  agreement  October  13.  1915. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Watts,  Sixth  District,  173  S.  W., 

909.     Writ  of  error  granted  March  1,  1916. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Blair,  Fourth  District,  184  S.  W.,  566. 

Writ  of  error  refused  April  18,  1917.     R.     See  written  opinion  of 

Supreme  Court,  108  Texas,  434. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Jaramilla,  Fourth  District,  180  S.  W., 

1126.    Writ  of  error  refused  November  15,  1916. 
San  Antonio  '&  A.  P.  Ry.  Co.  v.  Littleton,  Fourth  District.     Xo  pub- 
lished opinion.     Writ  of  error  granted  November  15,  1916,  for  pur- 
pose of  entering  agreed  judgment. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Moerbe,  Fourth  District,  189  S.  W., 

128.     Writ  of  error  refused  May  9,  1917.     R. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Mullan,  Fourth  District,  186  S.  W., 

782.     Writ  of  error  refused  May  2,  1917.     R. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Stuart,  Fourth  District,  178  S.  W.,  17. 

Writ  of  error  refused  October  4,  1916. 
San  Antonio  Brewing  Assn.  v.  Gerlach,  Fourth  District,  185  S  W.,  316. 

Writ  of  error  refused  January  24,  1917. 
San  Antonio  Tnd.  Sch.  Dist.  v.  State  of  Texas,  Fourth  District,  173 

S.  W.,  525.     Writ  of  error  refused  March  10,  1915   (San  Antonio 

L  S.  D.  v.  State;  State  v.  San  Antonio  L  S.  D.). 
San  Antonio  Life  Ins.  Co.  v.  Adams,  Fifth  District.     See  Adams  v. 

San  Antonio  Life  Ins.  Co. 
San  Antonio  Life  Ins.  Co.  v.  Trammell,  First  District,  188  S.  W.,  718. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  De- 
cember 20,  1916  (Trammell  v.  San  Antonio  L.  Ins.  Co.). 
San  Antonio,  Uvalde  &  Gulf  Ry.  Co.  v.  Galbreath,  Fourth  District,  185 

S.  AV.,  901.    Writ  of  error  refused  November  17,  1917.     R. 
San  Antonio,  Uvalde  &  Gulf  Ry.  Co.  v.  Green,  Fourth  District,  182 

S.  W.,  392.     Writ  of  error  reifused  December  6,  1916. 
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San  Antonio,  Uvalde  &  Gulf  Ry.  Co.  v.  Hagen,  Fourth  District,  188 

S.  W.,  954.    Writ  of  error  refused  November  28,  1917.     R. 
San  Antonio,  Uvalde  &  Gulf  Ry.  Co.  v.  Moya,  Fourth  District,  173 

S.  W.,  608.     Writ  of  error  refused  February  23,  1916. 
Sands  v.  Sedgwick,  Second  District,  174  S.  W.,  894.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  March  1,  1916. 
Sanger   v.    MoXee?e   and    Dunken,   Third    District.     See   McNeese   v. 

First  Natl.  Bank  of  Waco. 
Scarbrough  v.  Wheeler,  Third  District,  172  S.  W.,  196.     Writ  of  error 

refused  April  19,  1916. 
Scutes  v.  Rapid  Transit  Ry.  Co.,  Fifth  District,  171  S.  W.,  503.    Writ 

of  error  refused  November  24,  1915. 
School  Trustees  of  School  Dist.  No.  7,  San  Patricio  County,  Texas,  v. 

Hildenfels,  Fourth  District.     See  Heldenfels  v.  School  Trustees  Dist. 

No.  7,  S.  P.  County. 
Schoonmaker  v.  Western  T".  Tel.  Co.,  Eighth  District.     See  Western 

U.  Tel.  Co.  V.  Schoonmaker. 
Schwind  v.  Goodman,  Ninth  District.     See  Goodman  v.  Schwind.  ^ 
Scruggs  V.   Gage,  Second  District,  182   S.  W.,  696.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  March  8,  1916. 
Sealey  v.  Mutual  Land  Co.,  Second  District,  184  S.  W.,  1073.     Writ 

of  error  refused  January  10,  1917. 
Seidel  v.  Walker,  Fourth  District,  173  S.  W.,  1170.     Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  March  1,  1916. 
Self   V.   Albany   Natl.   Bank  of   Albany,  Texa*,   Second  District,   187 

S.  W.,  982.    Writ  of  error  refused  May  2,  1917.     R. 
Seligman  v.   Sonka,  Fourth  District,  183   S.  W.,  73.     Writ  of  error 

granted  December  13,  1916. 
Sells  V.  White,  Fourth  District.  175  S.  W.,  1079.    Writ  of  error  refused 

April  19,  1916  (White  v.  Sells). 
Shaw  V.   Southland  Life  Ins.  Co.,  Seventh  District,  185  S.  W.,  915. 

Writ  of  error  refused  May  2,  1917.     R. 
Shear  v.  Bruyere,  Third  District,  187  S.  W.,  243.     Writ  of  error  re- 
fused April  25,  1917.     R. 
Shepherd  v.  H.  P.  Drought  &  Co.,  First  District.    No  written  opinion. 

Writ  of  error  refuj?ed  May  9,  J917.     R. 
Shields  v.   Perrine,  Eighth  District,  181  S.  W.,  232.     Writ  of  error 

refused  November  29,  1916. 
Shipp  V.   Cartwright,  First   District,   182   S.  W.,   70..    Writ   of  error 

refused  November  8,  1916. 
Shoeiiiake  v.  Hall,  First  District.     See  H^ll  v.  Shoemake. 
Short,  Intervener,  v.  Hamilton,  First  District.    See  Harris  v.  Hamilton. 
Show^  V.  City  of  Dallas,  Fifth  District,  172  S.  W.,  1137.    Writ  of  error 

granted  February  16,  1916  (City  of  Dallas  v.  Shows). 
Simmons  v.  Arnim,  Eighth  District,  172  S.  W.,  184.     Writ  of  eirror 

granted  December  1,  1915. 
Sipple,  Executrix,  v.  Bowen,  Fourth  District.     See  Heard  v.  Bowen. 
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Slaughter  v.  Crisman  &  Nesbit,  Fifth  District,  178  S.  W.,  1.    Writ  of 

error  refused  October  4,  1916. 
Slaughter  v.  Norton,  Seventh  District,  185  S.  W.,  905.    Writ  of  error 

refused  November  14,  1917.     R. 
Smith  V.  Goodloe,  Seventh  District.     Xo  published  opinion.     Writ  of 

error  refused  May  2,  1917.     R. 
Smith  V.  Tyong,  Seventh  District,  181  S.  W.,  478.    Application  for  writ 

of  error  dismissed  on  motion  of  plaintiff  in  error  April  24,  1916. 
Smith  V.  Texas  &  P.  Ry.  Co.,  Sixth  District,  180  S.  W.,  920.    Writ  of 

error  refused  December  6,  1916  (Texas  &  P.  Ry.  Co.  v.  Smith). 
Smith  V.  Webb,  Ninth  District,  181  S.  W.,  814.    Writ  of  error  refused 

November  22,  1916. 
Smith  V.  Wise  County,  Second  District,  187  S.  W.,  705.    Writ  of  error 

refused  May  2,  19i7.     R.  (Wise  County  v.  Smith). 
Snaman  v.  Lane,  Third  District,  184  S.^  W.,  366.     Writ  of  error  re- 
fused January  10,  1917. 
South  Texas  Development  Co.  v.  Manning,  Fourth  District,  177  S.  W.., 

998.    Writ  of  error  refused  May  24,  1916  (Manning  v.  South  Texas 

Dev.  Co.). 
Southern  Gas  &  Gasoline  Engine  Co.  v.  Richolson,  Eighth  District,  181 

S    W.,  529.     Writ  of  error  granted  December  6,  1916. 
Southern  Kan.  Ry.  Co.  of  Texas  v.  Barnes,  Admr.,  Seventh  District, 

173  S.  W.,  880.     Writ  of  error  refused  February  23,  1916   (Barnes, 

Admr.,  v.  Southern  Kan.  Ry.  Co.  of  Texas). 
Southern  Kan.   Ry.   Co.  of  Texas  v.   Hughey,   Seventh   District,   182 

S.  W.,  361.     Application  for  writ  of  error  dismissed  for  want  of 

jurisdiction  December  20,  1916. 
Southern  Natl.   Ins.   Co.  v.   Cobb,   Fourth   District,   180   S.  W.,   155. 

Writ  of  error  refused  October  25,  1916. 
Southern  Pac.  Co.  v.  Meadors   (W.  T.)   &  Co.,  Second  District,  176 

S.  W.,  882.     Writ  of  error  refused  April  12,  1916. 
Southern  Traction  Co.  v.  Frazier,  Third  District,  186  S.  W.,  864.    Writ 

of  error  refused  May  9,  1917.     R. 
Southern  Traction  Co,\.  ITulbert,  Fifth  District,  177  S.  W.,  551.    Ap- 
plication for  writ  of  error  dismissed   for  want  of  jurisdiction  De- 
cember 24,  1915. 
Southern  Traction  Co.  v.  Kirksey,  Third  District,  181  S.  W.,  545.    Writ 

of  error  granted  November  15,  1916  (Kirksoy  v.  Southern  Trac.  Co.). 
Southern  Traction  Co.  v.  Reagor,  Sixth  District,  186  S.  W.,  272.    Writ 

of  error  refused  May  9,  1917.     R. 
Soutliern  Traction  Co.  v.  Wilson,  Third  District,  187  S.  W.,  536.     Writ 

of  error  granted  November  21,  1917.     R.  (Wilson  v.  Southern  Trac. 

Co.). 
Southern  Union  Life  Ins.  Co.  v.  White,  Third  District,  188  S.  W.,  266. 

Writ  of  error  refused  May  9,  1917.     R.   ^ 
Southwestern    Construction    Co.    v.    Collins,    Second    District.     See 

Texas  Building  Co.  v.  Collins. 
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Southwestorn  Construction  Co.  v.  Commonwealth,  Bonding  &  Cas.  Co., 

Seventh  District.     See  Quanah,  Acme  &  Pac.  Ry.  Co.  v.  Goodwin. 
Southwestern  Portland  Cement  Co.  v.  Kezer,  Eighth  District,  174  S.  W., 

661.    Writ  of  error  refused  March  29,  1916  (S.  W.  P.  C.  Cem.  Co.  v. 

Kezer;  El  Paso  &  S.  W.  Ry.  Co.  v.  Kezer). 
Southwestern  Portland   Cement  Co.  v.   Moreno,  Eighth  District,  181 

S.  W.,  221.    Writ  of  error  granted  November  29,  1916. 
Southwestern  Surety  In?.  Co.  v.  Stein  Double  Cushion  Tire  Co.,  Fifth 

District,  180  S.  W.,  1165.    Writ  of  error  refused  November  15,  1916 

(Stein  D.  C.  Tire  Co.  v.  S.  W.  S.  Ins.  Co.). 
Southwestern  Surety  Ins.  Co.  v.  Thompson,  Seventh  District,  180  S.  W., 

947.    Writ  of  error  recused  November  29,  1916. 
Soutbwestern   Tel.   &  Teleph.   Co.   v.  Andrews,   Second   District,   178 

S.  W.,  574.     Writ  of  error  refused  May  24,  1916. 
Southwestern  Tel.  &  Teleph.  Co.  v.  City  of  Dallas,  Fifth  District,  174 

S.  W.,  636.    Writ  of  error  refused  May  3,  1916. 
Sovereign  Camp,  W.  of  W.,  v.-  Bailey,  Guardian,  Fourth  District,  183 

S.  W.,  107.    Writ  of  error  granted  December  20,  1916. 
Sovereign  Camp,  W.  of  W.,  v.  Lillard,  Third  District,  174  S.  W.,  619. 

Writ  of  error  refused   February  23,   1916    (LdHard   v.   Sov.   Camp, 

W.  of  W.). 
Sovereign  Camp,  W.  of  W.,  v.  Robinson,  Fifth  District,  187  S.  W.,  215. 

Writ  of  error  refused  November  14,  1917.     R. 
Spann  v.  Texas  &  P.  Ry.  Co.,  Sixth  District.     See  Texas  &  P.  Ry.  Co. 

V.  Spann. 
Spears  (Noa)  Co.  v.  Inbau,  Fourth  District,  186  S.  W..  357.    Appli- 
cation for  writ  of  error  dismissed  for  want  of  jurisdiction  Mav  9, 

1917.     R. 
Spencer  v.  Levy,  Third  District,  173  S.  W.,  550.    Writ  of  error  refused 

January  26,  1916  (Ijevy  v.  S]>encer). 
Spiller  v.'^  Hollinger,  Fourth  District,  172  S.  W.,  175.    Application  for 

writ  of  error  dismissed  for  want  of  jurisdiction  October  13,  1915 

(Hollinger  v.  Spiller). 
Spruill  V.  Crawford,  Fourth  District.     See  Crawford  v.  Spruill. 
Staacke  v.  Rutledge,  Fourth  District,  175  S.  W.,  444.     Writ  of  error 

granted  April  12,  1916. 
Stalworth  v.  Gulf  Refining  Co..  First  District,  175  S.  W.,  767.     Writ 

of  error  refused  March  29,  1916  (Gulf  Ref.  Co.  v.  Stalworth). 
Stark  V.  Adams,  Ninth  District,  183  S.  W.,  58.     Application  for  writ 

of   error   dismissed    for   want    of   jurisdiction   April    18,    1917.     R. 

(Adams  v.  Stark). 
Stark  V.  Bowman,  Seventh  District.     See  Bowman  v.  Stark. 
State  of  Texas  v.  Beaumont  &  G.  N.  Ry.  Co.,  Ninth  District,  183  S.  W., 

120.    W>it  of  error  refused  November  29,  1916. 
State  of  Texas  v.  Cage,  Second  District,  176  S.  W.,  928.     Writ  of  error 

refused  April  26,  1916. 
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State  of  Texas  v.  Country  Club,  Third  District,  173  S.  W.,  570.    Writ 

of  error  granted  June  9,  1915  (Country  Club  v.  State  of  Texas). 
State  of  Texas  v.  Enid,  Ochiltree  &  West.  Ry.  Co.,  Third  District.    See 

Enid,  Och.  &  W.  Rv.  Co.  v.  State. 
State  of  Texas  v.  Ft.  Worth  &  D.  C.  Ry.  Co.,  Second  District,  189 

S.  W.,  131.     Writ  of  error  refused  January  23,  1918. 
State  of  Texas  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  Third  District,  184 

S.  W.,  227.     Writ  of  error  refused  December  13,  1916. 
State  of  Texas  v.  Orange  &  N.  W.  Ry.  Co.,  Third  District,  181  S.  W., 

494.     Writ  of  error  refused  October  25,  1916. 
State  of  Texas  v.  San  Antonio  Ind.  Sch.  Dist.,  Fourth  District.     See 

San  Antonio  Ind.  Sch.  Dist.  v.  State.  ^ 
State  of  Texas  ex  rel.  Leslie  v.  Cadena,  Fourth  District.     See  Cadena 

V.  State  ex  rel.  Leslie. 
State  of  Texas  (ex  rel.  Walton,  Tax  Collector)  v.  Yturria,  Fourth  Dis- 
trict, 189  S.  W.,  291.    Writ  of  error  granted  May  16,  1917.     R. 
State  Mutual  Life  Ins.  Co.  v.  Rosenberry,  Fifth  District,  175  S.  W.,  757. 

Writ  of  error  granted  March  15,  1916. 
Stein  Double  Cushion  Tire  Co.  v.  Southwestern  Surety  Ins.  Co.,  Fifth 

District.    See  Southwestern  S.  Ins.  Co.  v.  Stein  D.  C.  Tire  Co. 
Steingruber  v.  City  of  San  Antonio,  Fourth  District.    See  City  of  San 

Antonio  v.  Steingruber. 
Stephenson  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas,  Fifth  District,  181 

S.  W.,  568.     Writ  of  error  refused  November  22,  1916. 
Stephenville  N.  &  S.  T.  Ry.  Co.  v.  Wheat,  Second  District,  173  S.  W., 

974.     Dismissed  by  agreement  February  1,  1916  (Stephenville  N.  & 

S.  T.  Ry.  Co.  V.  Wheat;  Thompson  &  Scott  v.  Wheat). 
Stevens  &  Russell  v.  St.  Louis  S.  W.  Ry.  Co.,  Sixth  District,  178  S.  W., 

810.     Writ  of  error  refused  October  11,  1916. 
Stewart  and  Eastburn  v.  Harty  &  Vogelsang,  First  District.    See  Hart-^ 

sough-Stewart  Const.  Co.  v.  Harty  &  Vogelsang. 
Stockwell  V.  Melbern,  First  District,  185  S.  W.,  399.     Writ  of  error 

refused  October  31.  1917.     R. 
Stone  V.  Robinson,  Seventh  District,  180  S.  W.,  135.     Writ  of  error 

refused  November  8,  1916  (Robinson  v.  Stone). 
Stone  (Paul)  Co.  v.  Saucedo,  Fourth  District.     See  Paul  Stone  Co.  v. 

Saucedo. 
Stoughton  Wagon  Co.  v.  S.  G.  Dreyfus  Co.,  Ninth  District,  181  S.  W.^ 

703.     Writ  of  error  refused  November  15,  1916. 
Stowers  (G.  A.)  Furniture  Co.  v.  Hayes,  Eighth  District.     See  Hayes 

V.  G.  A.  Stowers  Fum.  Co. 
Stratton  v.  Westchester  Fire  Ins.  Co.  of  N.  Y.,  First  District,  182  S.  W., 

4.     Writ  of  error  refused  November  8,  1916. 
Street  v,  J.  I.  Case  Threshing  Mach.  Co.,  Seventh  District,  188  S.  W.,  ' 

725.     Writ  of  error  refused  ^fay  16,  1917.     R.  (J.  I.  Case  Thresh. 

Mach.  Co.  V.  Street). 
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Stringfellow  v.  Panhandle  Packing  Co.,  Seventh  District.  See  Pan- 
handle Packing  Co.  v.  Stringfellow. 

Studer  v.  Johnson,  Seventh  District,  176  S.  W.,  835.  Writ  of  error 
refused  April  19,  1916. 

Sturdevant  v.  Falvey,  Eighth  District,  176  S.  W.,  908.  Writ  of  error 
refused  April  26,  1916. 

Swastika  Oil  Co.  v.  Hodges,  First  District.  See  Hodges  v.  Swastika 
Oil  Co. 

Swift  &  Co.  V.  Continental  Oil  &  Cotton  Co.,  Second  District,  170 
S.  W.,  114.     Writ  of  error  refused  Xovember  3,  1915. 

Talley  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  Fourth  District,  176  S.  W.,  65. 

Writ  of  error  refused  April  19,  1916. 
Tankersley  v.  Campbell,  Fifth  District.     See  Young  v.  Campbell. 
Tavlor  v.  Hill,  Third  District,  183  S.  W.,  836.     Writ  of  error  granted 

April  11,  1917. 
Tavlor,  Extrix.,  v.  Ullman,  Stern  &  Krausse,  Inc.,  First  District,  183 

S.  W.,  746.     Writ  of  error  refused  Xovember  28,  1917.     R. 
Taylor  Feed  Pen  Co.  v.  Taylor  Xatl.  Bank,  Third  District,  181  S.  W., 

534.     Writ  of  error  granted  Xoveml)er  22,  1916. 
Teal  V.  Lakey,  Ninth  District,  181  S.  W.,  759.     Writ  of  error  refused 

Xovember  29,  1916. 
Terrell,   (Comptroller,  v.  :Nriddleton,  Fourth  District,  187   S.  W\,  367. 

Writ    of    error   refused    January    10,    1917.     Written    opinion,    108 

Texas,    14, 
Terrell,  Com])trollcr,  v.  Walker,  Fifth  District.     See  Walker  v.  Terrell. 
Terrell  Sewerage  Co.  v.  Stiles.  Fifth  District,  177  S.  W.,  1053.     Dis- 
missed by  agreement  of  parties  December  1,  1915. 
Tcxarkana  &  Ft.  S.  Ry.  Co.  v.  Brass,  Fifth  District,  175  S.  W.,  778. 

Writ  of  error  granted  April  5,  1916   (Brass  v.  Texarkana  &  Ft.   S. 

Rv.  Co.). 
Texarkana  &  Ft.  S.  Ry.  Co.  v.  Casey,  Sixth  District,  172  S.  W.,  729. 

Writ  of  error  refused  January  19,  1916. 
Texas  Building  (V).  v.  Collins,  Second  District,  187  S.  W.,  404.    Writ 

of  error  refused  Xovember  14,  1917.     R.  (Dupont  de  Nemours  Pow- 
der Co.  V.  Collins;  Quanah,  A.  &  P.  R.  Co.  v.  Collins;  Southwestern 

Const.  Co.  V.  Collins). 
Texas  Cent.  Ry.   Co.  v.   Claybrook,  Second  District,  178  S.  W.,  580. 

Writ  of  error  refused  May  17,  1916. 
Texas  Cent.  Ry.  Co.  v.  Rose,  Fifth  District,  172  S.  W.,  756.    Writ  of 

error  refused  January  19,  1916. 
Texas  City  Terminal   Co.   v.   Petitfils,  First  District,   182  S.  W.,  19. 

Writ  of  error  refused  Xovember  22,  1916. 
Texas  Co.  v.   diaries  Clarke  &  Co.,  First  District,  182   S.  W..  351. 

Application  for  vvrit  of  error  dismissed  for  want  of  jurisdiction  April 

18,  1917.     R.   (Clarke  (Charles)  &  Co.  v.  Texas  Co.). 
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Texas  Fidelity  &  Bonding  Co.  v.  General  Bonding  '&  Casualty  Ins.  Co.. 

Fifth  District.  184  S.  W.,  238.    Writ  of  error  granted  January  1.0, 

1917. 
Texas  Fireworks  Co.  v.  Gunn,  First  District,  189  S.  W.,  528.    Writ  of 

error  refused  May  23,  1917.     H. 
Texas  Glass  &  Paint  Co.  v.  Beese,  Seventh  District,  187  S.  W.,  721. 

Writ  of  error  refused  May  16,  1917.     R. 
Texas  Mex.  By.  Co.  v.  Bio  Grande  &  Eagle  Pass  By.  Co.,  Fourth  Dis- 
trict.    See  Bio  Grande  &  E.  P.  By.  Co.  v.  Texas  Mex.  By.  Co. 
Texas  Midland  By.  Co.  v.  Becker  &  Cole,  Fifth  District,  171  S.  W.,  1024. 

Dismissed  on  motion  of  plaintiff  in  error  October  27,  1915. 
Texas  Midland  By.  Co.  v.  Fogleman,  Fifth  District,  172  S.  W.,  558. 

Dismissed  by  plaintiff  in  error  October  27,  1915. 
Texas  Midland  By.  Co.  v.  Kaufman  County  Imp.  Dist.  No.  1,  Fifth 

District,  175  S.  W.,  482.    Application  for  writ  of  error  dismissed  for 

want  of  jurisdiction  April  19,  1916. 
Texas  Midland  By.  Co.  v.  Sikes,  Sixth  District,  185  S.  W.,  969.     Writ 

of  error  refused  April  18,  1917.     B. 
Texas  Midland  B.  B.  v.  Truss,  Sixth  District,  186  S.  W.,  249.     Writ 

of  error  refused  May  9,  1917.     B. 
Texas  &  N.  0.  B.  B.  Co.  v.  Weems,  Sixth  District,  184  S.  W.,  1103. 

Writ  of  error  granted  January  24,  1917. 
Texas  &  Pac.  Coal  Co.  v.  Gibson,  Second  District,  180  S.  W.,  1134. 

Writ  of  error  refused  October  25,  1916. 
Texas  &  P.  By.  Co.  v.  Baker,  Sixth  District,  184  S.  W.,  664.     Writ 

of  error  granted  December  13,  1916. 
Texas  &  P.  By.  Co.  v.  Conway,  Sixth  District,  182  S.  W.,  52.     Writ 

of  error  refused  December  6,  1916. 
Texas  &  P.  By.  Co.  v.  Frazer,  Eighth  District,  182  S.  W.,  1161.    Writ 

of  error  refused  December  6,  1916. 
Texas  &  P.  By.  Co.  v.  Graham  &  Price,  Eighth  District,  174  S.  W.,  297. 

Writ  of  error  refused  February  23,  1916. 
Texas  &  P.  By.  Co.  v.  Griffin,  Sixth  District,  184  S.  W.,  305.     Writ 

of  error  refused  January  10^  1917. 
Texas  &  P.  By.  Co.  v.  Keller,  Sixth  District,  176  S.  W.,  62.     Writ 

of  error  refused  April  19,  1916. 
Texas  &  P.  By.  Co.  v.  Key,  Sixth  District,  175  S.  W.,  492.     Writ  of 

error  refused  March  29,  1916. 
Texas  &  P.  By.  Co.  v.  Sherer,  Second  District,  183  S.  W.,  404.    Writ 

of  error  refused  January  9,  1918. 
Texas  &  P.  Bv.  Co.  v.  Smith,  Sixth  District.     See  Smith  v.  Texas  & 

P.  By.  Co. 
Texas  &  P.  By.  Co.  v.  Spann,  Sixth  District,  173  S.  W.,  600.     Writ 

of  error  refused  February  23,  1916   (Spann  v.  Texas  &  P.  Bv.  Co.). 
Texas  &  P.  By.  Co.  v.  White,  Fifth  District,  174  S.  W.,  903.     Writ  of 

error  refused  March  15,  1916. 
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Texas  &  P.  Ry.  Co.  v.  Williamson,  Fifth  District,  187  S.  W.,  354.    Writ 

.  of  error  granted  November  14,  1917.     R. 
Texas  Power  &  Light  Co.  v.  Wilson,  Third  District.    See  Brazos  Valley 

Tel.  &  Telephone  Co.  v.  Wilson. 
Texas  Seed  &  Floral  Co.  v.  Chicago  Set  &  Seed  Co.,  Seventh  District, 

187  S.  W.,  747.    Writ  of  error  refused  May  16,  1917.     R. 
Texas  Traction  Co.  v.  Xenny,  Sixth  District,  178  S.  W.,  797.    Writ  of 

error  refused  October  11,  1916  (Xenny  v.  Texas  Traction  Co.). 
Texas  Traction  Co.  v.  Scoggins,  Fifth  DiWict,  175  S.  W.,  1128.    Writ 

of  error  refused  April  5,  1916. 
Thallman  v.  Buckholts  State  Bank,  Fourth  District,  181  S.  W.,  791. 

Writ  of  error  refused  November  29,  1916. 
Thomas  v.  Barthold,  Second  District,  171  S.  W.,  1071.    Writ  of  error 

granted  November  3,  1915. 
Thomas  v.  Mitchell,  Eighth  District.     See  Mitchell  v.  Thomas. 
Thompson  v.  First  State  Bank  of  Amarillo,  Seventh  District,  189  S.  W., 

116.     Writ  of  error  granted  May  16,  1917.     R. 
Thompson  v.  Richardson,   Sixth  District,   186   S.   W.,  275.     Writ  of 

error  granted  November  21,  1917.     R 
Thompson  Bros.  Lumb.  Co.  v.  Williamson,  Fourth  District,  177  S.  W., 

987.     Writ  of  error  refused  May  17,  1916. 
Thompson  &  Scott  v.  Wheat,  Second  District.     See  Stephenville  N.  & 

S.  T.  Ry.  Co.  V.  Wheat. 
Thornton  v.  Goodman,  Eighth  District,  185  S.  W.,  926.    Writ  of  error 

granted  January  24,  1917. 
Thrift  &  Edwards  v.  Holland,  Fourth  District,  183  S.  W.,  1189.    Writ 

of  error  refused  January  10,  1917. 
Thurber  Brick  Co.  v.  Matthews,  Second  District,  180  S.  W.,  1189.    Writ 

of  error  refused  October  25,  1916  (Matthews  v.  Thurber  Brick  Co.) 
l^odd  V.  St.  Tx)uis  S.  W.  Ry.  Co.  of  Texas,  Sixth  District,  173  S.  W., 

617.    Application  for  writ  of  error  dismissed  for  want  of  jurisdiction 

February  16,  1916. 
Tom  V.  Klepper,  Eighth  District,  172  S.  W.,  721.     Writ  of  error  re- 
fused June  9,  1915. 
Tom  V.  Roberson,  Eighth   District,  182   S.  W.,  698.     Writ  of  error 

refused  December  6,  1916. 
Toole  V.  Orange  Lumb.  Co.,  First  District.     See  Orange  Lumb.  Co.  v. 

Toole. 
Toyah  Valley  Irrig.   Co.   v.   Hodge,  Eighth  District.     See  Hodge   v. 

Toyah  Val.  Irrig.  Co. 
Tovah  Valley  Irrig.  Co.  v.  Winston,  Eighth  District,  174  S.  W.,  677. 

Writ  of  error  refused  March  8,  1916  (Winston  v.  Toyah  Val.  Irrig. 

Co.). 
Trabue  v.  Guaranty  State  Bank,  Sixth  District,  173  S.  W.,  612.    Writ 

of  error  refused  January  19,  1916. 
Trammell  v.  San  Antonio  Life  Ins.  Co.,  First  District.    See  San  Antonio 

Life  Ins.  Co.  v.  Trammell. 
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Trans-Pecos  Ld.  &  Trrig.  Co.  v.  Cooney,  Eighth  District.  See  Needham 
V.  Cooney. 

Travelers  Ins.  Co.  v.  Harris,  Sixth  District,  178  S.  W.,  816.  Writ  of 
error  granted  October  11,  1916. 

Trinity  &  B.  Y.  Ry.  Co.  v.  Empire  Exp.  Co.,  Fifth  District,  173  S.  W., 
217.     Writ  of  error  granted  April  25,  1917. 

Trochta  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  Third  District.  See 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Trochta. 

Trustees  of  Sch.  Dist.  No.  2,  Donley  County,  v.  Kerbow.  Seventh  Dis- 
trict.    See  Kerbow  v.  Wooldridge. 

Tucker  v.  Angelina  County  Lumb.  Co.,  Ninth  District.  See  Angelina 
Lumb.  Co.  V.  Hines. 

Tucker  v.  Biffle,  Seventh  District.  Opinion  unpublished.  Writ  of 
error  refused  March  8,  1916. 

Turner  v.  Cattlemen's  Trust  Co.,  Second  District.  See  Cattlemen's 
Trust  Co.  of  Ft.  Worth  v.  Turner. 

Turner  v.  McKinney,  Second  District,  182  S.  W.,  431.  Writ  of  error 
refused  November  29,  1916  (Turner  &  Schleyer,  Receivers,  v.  Mc- 
Kinney). 

Turner  v.  Missouri,  K.  &  T.  Ry.  Co.,  Fourth  District,  177  S.  W.,  204. 
Writ  of  error  refused  May  3,  1916  (Missouri,  K.  &  T.  Ry.  Co.  v. 
Turner). 

Tuttle  V.  McMurray,  Fourth  District.     See  McMurry  v.  Tuttle. 

United  States  Fid.  &  Guar.  Co.  v.  Hall,  Sixth  District,  173  S.  W.,  892. 

Dismissed  by  agreement  May  21,  1915. 
United  States  Fid.  &  Guar.  Co.  v.  Pressler,  Sixth  District,  185  S.  W., 

326.     Application  for  writ  of  error  dismissed  pursuant  to  written 

agreement  of  all  parties,  on  file,  January  24,  1917. 
United  States  &  Mex.  Trust  Co.  v.  Austin,  Eighth  District,  176  S.  W., 

87.    Writ  of  error  refused  April  19,  1916. 

Vanlandingham  v.  Darden,   Sixth  District.     See  Darden  v.  Vanland- 

ingham. 
Yaughan  v.  Page,  Sixth  District.     See  Page  v.  Vaughan. 
Vaught  V.  McCormac,  Second  District.     See  Ferrell-Michael  Abst.  & 

Title  Co.  V.  McCormac. 
Veltman  v.  Jones,  Fourth  District.     See  Jones  v.  Veltman. 
Village  Mills  Co.  v.  Houston  Oil  Co.  of  Texas,  Ninth  District,  186 

S.  W.,  785.    Writ  of  error  granted  February  7,  1917  (Houston  Oil 

Co.  of  T.  v.  Village  Mills  Co.). 
Virginia  Fire  &  Marine  Ins.  Co.  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas, 

First  District,  173   S.   W.,  487.     Writ  of  error  refused  November 

17,  1915. 
Vogel  V.  McDade,  First  District.     See  McDade  v.  Vogel. 
Von  Rosenberg  v.  Lovett,  Third  District,  173  S.  W.,  508.    Writ  of  error 

refused  January  12,  1916  (Lovett  v.  Von  Rosenberg). 
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Wacaser  v.  Rockland   Saving  Bank,  Sixth  District,  172   S.  W.,  737. 

Writ  of  error  refused  November  17,  1915. 
Waldon   v.   Davis,   Ninth  District,   185   S.   W.,   1000.     Writ  of  error 

refused  April  18,  1917.     R. 
AValenta  v.  Wolter,  Fourih  District,  186  S.  W.,  873.     Writ  of  error 

refused  November  14,  1917.     R.  (Wolter  v.  Walenta). 
Walker  v.   Flanary,   Third   District,   178   S.   W.,  992.     Writ  of  error 

refused  October  18,  1916. 
Walker  v.  Haley,  Eighth  District,  181  S.  W.,  559.    Writ  of  error  granted 

November  29,  1916. 
Walker  v.  Sandoz,  Fourth  District,  178  S.  W.,  26.     Writ  of  error  dis- 
missed by  agreement. 
Walker  v.  Terrell,  Fifth  District,  189  6.  W.,  75.    Writ  of  error  refused 

June  6,  1917.     R.   (Terrell,  Comptroller,  v.  Walker). 
Walker  v.  Wilmore,  Eighth  District,  174  S.  W.,  921.     Writ  of  error 

granted  March  15,  1916. 
Walker  Grain  Co.  v.  Denison  Mill  &  Grain  Co.,  Second  District,  178 

S.  W.,  555.     Writ  of  error  refused  May  24,  1916. 
Walsh  V.  Houston  Lighting  &  Power  Co.,  1905,  Fourth  District.     See 

Houston  Lighting  &  Power  Co.  v.  Walsh. 
Walsh  v.  Methodist  Epis.  Church  South,  of  Paducah,  Seventh  District, 

173  S.  W.,  241.    Writ  of  error  granted  January  26,  1916. 
Walton  V.  Corsicana  Transit  Co.,  Sixth  District.     See  Corsicana  Transit 

Co.  V.  Walton. 
Walton  and  Ft.  Worth  Transit  Union,  Auto  Transit  Co.  et  al.  v.  City 

of  Ft.  Worth,  Second  District.     See  Auto   Transit  Co.  v.  City  of 

Ft.  Worth. 
Waples  V.  Gilmore,  Second  District,  189  S.  W.,  122.     Writ  of  error 

granted  October  25,  1916  (Gilmore  v.  Waples).     Reversed  and  judg- 
ment of  District  Court  affirmed,  108  Texas,  167. 
Waples  Lumber  Co.  v.  General  Bonding  &  Cas.  Ins.  Co.,  First  District. 

See  General  B.  &  C.  Ins.  Co.  v.  AVaples  Lumb.  Co. 
Ward  V.  Caples,  Eighth  District,  170  S.  W.,  816.    Writ  of  error  granted 

November  3.   1915    (Caples   v.   Ward).     Affirmed,   107   Texas,   341, 

179  S.  W.,  856. 
AVare,  Lay  and  Anthony  v.  City  of  Amarillo,  Seventh  District.     See 

Brown  v.  City  of  Amarillo. 
Waf^her  v.   Smyer,  Seventh  District.     See  Prudential   L.  Ins.   Co.   of 

Texas  v.  Smyer. 
AYashington  (^ounty  v.  Pendleton,  Third  District,  178  S.  W.,  979.    Writ 

of  error  refused  October  11,  1916. 
Waterhouse  v.  GaHup,  First  District,  178  S.  W.,  773.     Writ  of  error 

refused  October  11,  1916   (Waterhouse  v.  Gallup;  Gallup  v.  Water- 
house). 
Watson  V.  Yates,  Eighth  District.     See  Yates  v.  Watson. 
W.  C.  Belcher  Ul  Mtg.  Co.  v.  Taylor,  Tbird  District,  173  S.  W.,  278. 

Writ  of  error  granted  January  \2,  1916. 
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Weatherford,  M.  W.  &  N.  W.  Ry.  Co.  v.  Smith,  Second  District,  170 

S.  W.,  133.     Writ  of  error  refused  October  ^7,  1915.     . 
Weatherford,  ^f.  W.  &  X.  W.  Ry.  Co.  v.  Thomas,  Second  District,  175 

S.  W.,  822.     Writ  of  error  refused  March  29,  1916. 
Weaver  v.  Chapman,  First  District.     See  Chapman  v.  Weaver. 
Wedgeworth  v.  Smith,  Second  District,  178  S.  W.,  641.    Writ  of  error 

granted  June  21,  1916. 
Wegner  v.   Houston   Chronicle   Pub.   Co.    (Inc.),   First  District.     See 

Houston  C.  Pub.  Co.  v.  Wcgner. 
Wellborn  v.  Wellborn,  Fourth  District,  185  S.  W.,  1041.    Writ  of  error 

refused  April  25,  1917.     R. 
Welles,  Trustee,  v.  Arno  Coop.  Irrig.  Co.,  Eighth  District,  177  S.  W., 

985.     Writ  of  error  refused  May  24,  1916, 
Wellington    Railway   Committee   v.    Crawford,    Seventh   District.      Se«, 

Crawford  v.  Wellington  Railroad  Committee. 
Wells,  Fargo  &  Co.  v.  Wilson,  Sixth  District,  175  S.  W.,  495.    Writ  of 

error  refused  March  29,  1916. 
Wentzell  v.  Chester,  Eighth  District,  189  S.  W.,  304.     Writ  of  error 

refused  May  23,  1917.     R. 
West  V.  Glisson,  Third  District,  184  S.  W.,  1042.     Writ  of  error  re- 
fused January  17,  1917. 
West  V.  St.  Louis,  S.  F.  &  T.  Ry.  Co.,  Second  District.    See  St.  Louis, 

S.  F.  &  T.  Ry.  Co.  v.  West.  ' 
West  Lumber  Co.  v.  Goodrich,  Ninth  District.     See  Goodrich  v.  West 

Lumb.  Co. 
West  Texas  Bank  &  Trust  Co.  v.  Matlock,  Fourth  District,  172  S.  W., 

162.     Writ  of  error  granted  December  1,  1915. 
Western  Xatl.  Bank  of  Ft.  Worth,  Texas,  v.  Texas  Christian  University, 

Second  District,  176  S.  W.,  1194.     Writ  of  error  refused  April  26, 

1916. 
Western  Natl.  Bank  of  Hereford  v.  Laughlin,  Seventh  District,  184 

S.  W.,  1101.     Application  for  writ  of  error  dismissed  for  want  of 

jurisdiction    October    18,    1916    (Laughlin    v.    Western   Natl.    Bank 

of  H.). 
Western  U.  Tel.  Co,  v.  Bailey,  Sixth  District,  184  S.  W.,  519.     Writ 

of  error  refused  January  10,  1917.     Written  opinion,  108  Texas,  427. 
Western  U.  Tel.  Co.  v.  Forest,  Fourth  District,  177  S.  W.,  204.     Writ 

of  error  refused  May  3,  1916. 
Western  U.  Tel.  Co.  v.  Gest,  Third  District,  172  S.  W.,  183.    Writ  of 

error  refused  November  10,  1915. 
Western  U.  Tel.  Co.  v.  Goodwin,  Second  District,  173   S.  W.,  1164. 

Writ  of  error  refused  December  8,  1915. 
Western  U.  Tel.  Co.  v.  Gorman  &  Wilson,  Second  District,  174  S.  W., 

925.     Writ  of  error  refused  March  8,  1916. 
Western  U.  Tel.   Co.  v.   Holcomb,  Second  District,  175   S.  W.,  750. 

Writ  of  error  granted  March  15,  1916. 
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Western  U.  Tel.. Co.  v.  JeflPress,  First  District.    See  JefiEress  v.  Western 

U.  Tel.  Cp. 
Western  U.  Tel.  Co.  v.* McMillan,  Second  District,  174  S.  W.,  918. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction  Jan- 
nary  12,  1916. 
Western  U.  Tel.  Co.  v.  Schoonmaker,  Eighth  District,  181  S.  W.,  263. 

Writ  of  error  refused  November  29,  1916   (Schoonmaker  v.  W.  U. 

Tel.  Co.). 
Western  U.  Tel.  Co.  v.  Winter,  Sixth  District,  184  S.  W.,  335.    Writ 

of  error  refused  January  17,  1917. 
Westley  v.  McFarlane,  First  District.     See  McFarlane  v.  Westley. 
Wheelock  v.  Rayner,  Seventh  District.     See  Rayner  v.  Posey. 
Whitaker  v.  -McCarty,   Seventh  District,   188   S.   W.,    502.     Writ  of 

error  granted  May  16,  1917.     R. 
Whitaker  v.  McCarty,  Seventh  District.     Opinion  unpublished.     Writ 

of  error  granted  Mav  16,  1917.     R. 
Whitaker  v.  Shenault,  Foui-th  District,  172  S.  W.,  202.    Writ  of  error 

refused  November  10,  1915. 
White  V.  Panhandle  &  Santa  Fe  Ry.  Co.,  Seventh  District.    See  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  White. 
White  v.  Peters,  Fourth  District,  185  S.  W.,  659.     Writ  of  error  re- 
fused April  25,  1917.     R. 
White  V.  Rutherford,  Sixth  District.     See  Rutherford  v.  White. 
White  V.  Sells,  Fourth  District.     See  Sells  v.  White. 
\^Tiite  V.  White,  Eighth  District,  183  S.  W.,  369.    Writ  of  en;or  granted 

April  26,  191*6.    Modified  and  affirmed,  108  Texas,  570. 
White,  Guardian,  v.  Bedell,  Fifth  District,  173  S.  W.,  624.     Writ  of 

error  refused  February  23,  1916. 
White  Rock  Gravel  '&  Sand  Co.  v.  International  &  G.  N.  R.  R.  Co., 

Third  District,  188  S.  W.,  280.  Writ  of  error  refused  May  9,  1917.  R. 
Whiteselle,  Exr.,  v.  Northwestern  Mutual  Life  Ins.  Co.,  Sixth  District. 

See  Northwestern  Mut.  L.  Ins.  Co.  v.  Whiteselle. 
W\  H.  Norris  Lumb.  Co.  v.  Harris,  Fourth  District,  177  S.  W.,  515. 

Dismissed  on  motion  of  plaintiff  in  error  October  4,  1915. 
Wichita  Falls  Traction  Co.  v.  Berry,  Second  District,  187  S.  W.,  415. 

Application  dismissed  on  agreement  of  parties  October  25,  1916. 
Wichita  Southern  Life  Ins.  Co.  v.  Roberts,  Eighth  District,  186  S.  W., 

411.    Writ  of  error  granted  April  25,  1917.     R.  (Roberts  v.  Wichita 

So.  L.  Ins.  Co.). 
Wickiser  v.  Williams,  Third  District,  173  S.  W.,  1162.     Writ  of  error 

refused  January  26,  1916. 
Wilkerson  v.  Ft.  Worth  &  D.  C.  Ry.  Co.,  Fifth  District,  171  S.  W., 

1041.    Writ  of  error  refused  November  17,  1915  (Ft.  Worth  &  D.  C. 

Ry.  Co.  V.  Wilkerson). 
Willelt  V.  Browning  Engineering  Co.,  Fifth  District,  186  S.  W.,  352. 

Writ  of  error  granted  Mav  2,  1917.     R.    (Browning  Engr.   Co.   v. 

Willett). 
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Wm.  Cameron  &  Co.,  Inc.,  v.  Polk,  Fourth  District,  177  S.  W.,  4178. 

Writ  of  error  granted  October  18,  1916   (Polk  v.  Wm.  Cameron  & 

Co.,  Inc.). 
Williams  v.  Phelps,  Second  District,  171   S.  W.,  1100.     Application 

for  writ  of  error  dismissed  for  want  of  jurisdiction  May  26,  1915. 
Williams,  Admrx.,  v.  Joy,  Fifth  District.     No  written  opinion.     Writ 

of  error  refused  May  16,  1917.     E. 
Williams,  Co.  Treas.,  and  Co.  Comrs.  of  Jefferson  County  v.  Carroll, 

Ninth  District,  182  S.  W.,  29.     Writ  of  error  granted  November  29, 

1916    (Williams,   Co.   Treas.,   v.   Carroll;   Carroll  v.   Williams,   Co, 

Treas.). 
Williamson  v.  Miller- Vidor  Lumb.  Co.,  First  District,  178  S.  W.,  800. 

Dismissed  on  agreed  motion. 
Wilson  V.  Avery  Co.  of  Texas,  Seventh  District,  182  S.  W.,  884.    Writ 

of  error  refused  December  20,  1916. 
Wilson  V.  Crutcher,  Sixth  District,  176   S.  W.,  625.     Writ  of  error 

refused  April  26,  1916  (Crutcher  v.  Wilson). 
Wilson  V.  Southern  Traction  Co.,  Third  District.     See  Southern  Trac. 

Co.  V.  Wilson. 
Winkie  v.  Conatser,  Seventh  District,  171  S.  W.,  1017.    Writ  of  error 

refused  November  10,  1916. 
Winkler  v.  Eeinertsen,  Eighth  District.     See  Beinertson  v.  Bennett  & 

Son. 
Winnsboro   Cotton   Oil   Co.  v.  Azbell,  Sixth  District.     No  published 

opinion.    Dismissed  on  motion  of  plaintiff  in  error  January  3,  1917. 
Winston  v.  Toysih  Valley  Irrig.  Co.,  Eighth  District.     See  Toyah  Val. 

Trrig.  Co.  v.  Winston. 
Wise  County  v.  Smith,  Second  District.     See  Smith  v.  Wise  County. 
Woelfel  V.  Rotan  Grocery  Co.,  Third  District,  184  S,  W.,  803.     Writ 

of  error  refused  January  10,  1917. 
Wolnitzek  v.  Lewis,  First  District,   183   S.  W.,  819.     Writ  of  error 

refused  January  10,  1917. 
Wolter  V.  Walenta,  Fourth  District.     See  Walenta  v.  Wolter. 
Woods  V.   American  Brewing  Assn.,  Ninth  District,  183   S.  W.,  127. 

Writ  of  error  granted  December  6,  1916  (Am.  Brew.  Assn.  v.  Woods). 
Woods  V.  Moore,  Eighth  District,  185  S.  W.,  623.     Writ  of  error  re- 
fused November  14,  1917.     R. 
Woods,  Lee,  and  Ramsey  v.  McGrew,  Eighth  District.     See  Childs  v. 

McGrew. 
Wooten  (H.  0.)  Grocery  Co.  v.  Lubbock  State  Bank,  Second  District. 

See  Lubbock  State  Bank  v.  H.  0.  Wooten  Groc.  Co. 
Word  V.  Colley,  First  District,  173  S.  W.,  629.     Writ  of  error  refused 

November  17,  1915. 
Worden  v.  Kroeger,  Eighth  District,  184  S.  W.,  583.     Writ  of  error 

granted  January  17,  1917. 
Wright  V.  Roberison,  Seventh  District.     See  Robertson  v.  Talmadge. 
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W.  T:  Rawleigh  Medical  Co.  v.  Armstrong,  Second  District.    See  Arm 
strong  V.  Rawleigh  (W.  T.)  Med.  Co. 

Xydias  Amusement  Co.  v.  City  of  Houston,  First  District,  185  S.  W., 
41.5.     Writ  of  error,  refused  October  4,  1916. 

Yates   V.   Watson,  Eighth   District,   187   S.   W.,   548.     Writ  of  error 

granted  Mav  9,  1917.     R.  (Yates  v.  Watson;  Watson  v.  Yates). 
Yeatts  V.  St.  T^uis  S.  W.  Ry.  Co.  of  Texas,  Fifth  District,  184  S.  W., 

636.     Writ  of  error  granted  February  14,  1917. 
York  Manufacturing  Co.  v.  Colley,  Fourth  District,  172  S.  W.,  206. 

Writ  of  error  refused  December  1,  1915. 
Young  V.  Bank  of  Miami,  Seventh  District,  175  S.  W.,  1102.     Writ  of 

error  refused  April  5,  1916. 
Young  V.  Campbell,  Fifth  District,  175  S.  W.,  1100.     Writ  of  error 

refused  April  5,  1916  (Tankersley  v.  Campbell). 
Young  V.  City  of  Colorado,  Second 'District,  174  S.  W.,  986.     Writ  of 

error  refused  March  1,  1916   (City  of  Colorado  v.  Young). 
Young  V.  Keller,  Seventh  District.     See  Keller  v.  Young. 
Yzaguirre  v.  Garcia,  Fourth  District,  172  S.  W-,  139.     Writ  of  error 

granted  April  12,  1916   (Garcia  v.  Yzaguirre). 

Zavalla  Land  &  Water  Co.  v.  Tolbert,  Fifth  District,  184  S.  W.,  523. 
Writ  of  error  refused  January  17,  1917. 

Zeigel  V.  Magee,  Fourth  District,  176  S.  W.,  631.  Writ  of  error  re- 
fused April  26,  1916  (Bennett,  Exr.,  v.  Zeigel;  Houston  Land  & 
Irrig.  Co.  v.  Zeigel). 
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Abandonment. 

Of  contract.     Proof  of.    ^e  Evidence,  3, 

By  husband  of  insane  wife.     See  Homestead,  1. 

Of  residence  on  school  land.     See  Public  Lands,  5,  6. 

And  removal  of  railroad  track.     See  Rmluxiys,  2,  3,  ^. 

Acceptance. 

Of  conveyance  by  grantee.     See  Deeds,  3,  ^. 

Accident. 

Employer's  Liability  Act.     See  Constiiuiional  Law,  5. 

Acknowledgment. 

As  substitute  for  affidavit.     See  Newly  Discovered  Evidence,  1. 

Action. 

Restraining    illegal    disbursement    of    State    funds.     See    Constitutional 
Law,  22. 

On  bond  to  pay  indebtedness  of  contractor.     See  Contract,  5. 

For  injury  and  death  in  another  State.  See  Death,  2, 
1.  The  owners  of  cotton  and  their  insurer  having  joined  in  a  suit  against  a 
railway  for  its  negligent  destruction  by  fire,  the  fact  that  the  insurer  had 
settled  with  the  owner  for  the  loss  would  not  prevent  the  latter  from 
recovery  if  he  had  not  assigned  to  the  insurer  his  claim  to  recover  for 
such  negligence.     Susshaum  d  Scharff  v.  Trinity  d  B.  V.  Ry.  Co.,  407. 

Administrative  Agrency. 

Industrial  Accident  Board.     See  Constitutional  Law,  7. 

Adverse  Possession. 

Sufficiency  of  registered  conveyance.     See  Limitation,  7. 
Continuity  of  possession.     See  Limitation,  8,  9. 
Under  color  of  title.  .    See  Limitation,  10-13. 
Inclosure  with  other  tracts.     See  Limitation,  /-f. 
Temporary  breaks  in  inclosure.     See  Limitation,  15, 

Affidavit. 

Acknowledgment  of  written  statement.     See  Newly  Discovered  Evidence,  I, 
Of  settlement  by  purchaser  of  school  land.     See  Public  Land,  4, 

Agency. 

Of  general  freight  agent  to  bind  another  road.     See  Carriers  of  Goods,  ^. 
Declarations  in  proof  of  abandonment  of  contract.     See  Evidence,  3. 
Arrest  by  officer  under  defendant's  direction.     See  False  Imprisonment,  1. 
Agent  appropriating  benefits  of  transaction.     See  Vendor  and  Purchaser,  1. 

1.  A  broker  seeking  recovery  of  his  commissions  for  effecting  an  agreement  for 

exchange  of  lands  between  his  principal  and  another,  which  was  not 
carried  out,  must  show  that  the  minds  of  the  parties  met  and  that  they 
concluded  a  contract  capable  of  enforcement.  This  includes  not  only  the 
agreement  to  exchange,  but  all  the  terms  of  such  exchange.  Lanham  v. 
Cockrell,  403. 

2.  An  exchange  of  land  was  verbally  agreed  on  between  the  principal  and  a 
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Agency — Continued. 

purchaser  secured  by  hi&  agent  for  that  purpose.  This  involved  the  re- 
spective assumption  of  existing  encumbrances  of  unequal  amounts,  and  the 
payment  of,  or  securing,  the  difference  in  such  amounts  by  the  purchaser. 
The  exchange  was  not  made,  because  the  parties,  on  meeting  to  con- 
sumate  their  contract,  differed  as  to  the  terms,  the  principal  claiming 
that  he  was  to  receive  the  difference  in  cash,  and  the  purchaser  that 
it  was  to  be  secured  by  a  vendor's  lien  on  the  land  to  be  conveyed  to 
him.  Held  that  the  agent  was  not  entitled  to  recover  his  commission, 
not  having  presented  a  purchaser  willing  to  take  the  land  on  the  seller'* 
terms.  Id. 
3.  A  verbal  agreement  for  the  sale  of  land  not  being  enforceable,  the  vendor's 
broker  is  not  entitled  to  his  commission  for  procuring  such  contract, 
where  the  parties,  differing  in  what  they  claimed  to  be  the  terms  of 
the  verbal  imderstanding,  refused  to  consummate  it  by  a  written  agree- 
ment acceptable  to  both.  See  charge  on  this  subject  held  not  er- 
roneous.   Id. 

Amount  in  Controversy. 

1.  A  litigant  may,  at  his  election,  omit  to  sue  for  any  item  of  the  damages 

due  him,  in  which  case  such  item  is  not  placed  in  controversy  unless 
necessarily  involved  in  damages  claimed.  Ft,  Worth  d  R.  Q.  Ry,  Co.  v. 
Mathews,  22S. 

2.  Plaintiffs  suing  for  damages  to  their  property    (injury  to  live  stock  by 

negligence  of  carrier  in  transporting  them)  alleged  items  of  damages 
aggregating  $077.00,  and  prayed  judgment  for  that  sum  ''as  damages 
without  interest."  Held  that  the  amount  in  controversy  was  within 
the  jurisdiction  of  the  County  Court,  though  interest  on  the  amount  of 
damage  from  date  of  injury  was  recoverable  as  an  element  of  damages, 
and  not  interest  as  such,  and,  if  claimed,  would  have  brought  the  amount 
in  controversy  above  the  jurisdictional  limit  of  $1000.00.  Pecos  A  N.  T. 
Ry.  Co.  vs.  Rayzor,  106  Texas,  544,  followed.  Pecos  &  N.  T.  Ry.  Co.  t. 
Canyon  Coal  Co.,  102,  Texas,  478,  119  S.  W.,  294,  distinguished.     Id. 

Anti-trust  Law. 

Agreement  in  restraint  of  trade.     See  Contracis,  /,  2. 

State  and  Federal  legislation.     See  Interstate  Commerce^  /,  2. 

Appeal. 

Preserving  exceptions  to  charge.     See  Bill  of  Exceptions,  1-4. 
1.  Parties  not  joining  in  an  appeal  are  not  entitled  to  relief  from  the  judg- 
ment appealed  from.     Sullivan  v.  Doyle,  368. 

Appearance. 

1.  One  who  enters  a  general  appearance  in  a  case  is  bound  by  the  judgment 
rendered  against  him  on  cross-action  by  another  party  though  filed  sub- 
sequent to  his  appearance  and  without  service  of  citation  upon  him. 
Sullivan  v.  Doyle,  368. 

Appropriations. 

For  compensation  of  Governor.     See  Constitutional  Law,  21-24. 

Approval. 

Of  charter  by  Secretary  of  State.     See  Corporations,  1. 

Assig^nment. 

Of  claim  for  loss  by  fire  to  insurer.     See  Action,  1. 

Of  agreement  not  to  engage  in  business.     See  Contracts,  2. 
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Assignment  of  Error. 

Refusal    of    appellate    court    to    consider.     See    Jurisdiction   of    Supreme 
Court,  S, 

Assumed  Bisk. 

A  question  of  law  under  the  evidence.     See  Master  and  Servant,  2, 
General  principles  governing.     See  Master  and  Servant,  3. 

Assumption  of  Debt. 

By  grantee  of  property.     See  Deed,  3. 

Subrogation  to  lien  for  security.     See  Vendor  and  Purchaser,  3, 

Liability  to  innocent  purchaser.     See  Vendor  and  Purchaser,  ^. 

Attorney's  Fees. 

Proof  as  to  reasonableness.     See  Notes  and  Bills,  1. 

BaUot. 

Nomination  by  party  executive  committee.     See  Elections,  3-7, 

Bankruptcy. 

Effect  upon  sureties  on  delivery  bond.     See  Delivery  Bond,  1. 

Banks  and  Banking. 

Deposit  of  wife's  separate  property.     See  Husband  and  Wife,  1. 

1.  A  check  payable  to  a  fictitious  person  drawn  by  one  who  is  ignorant  of 

that  fact  is  not,  for  that  reason,  payable  to  bearer.  The  bank  which 
cashes  it  on  an  indorsement  of  the  name  of  the  fictitious  payee  by 
another,  and  by  its  indorsement  guarantees  the  genuineness  of  such 
fictitious  indorsement,  is  liable  to  the  bank  on  which  it  is  drawn  and 
which  pays  it  on  the  faith  of  such  guaranty;  but  neither  has  recourse 
against  the  drawer  of  the  check.  The  latter  can  recover  the  amount 
wrongly  charged  against  his  deposit  by  the  bank  on  which  it  is  drawn, 
and  which  paid  it  on  the  feigned  indorsement  of  the  payee.  Guaranty 
St.  Bk.  d  Tr.  Co.  v.  Lively,  393. 

2.  Plaintifi',  having  a  deposit  in  a  bank,  was  induced  by  a  swindler  to  draw 

his  check  thereon  in  favor  of  a  fictitious  payee,  as  a  loan  on  the  faith 
of  pretended  collateral  securities  in  the  name  of  and  bearing  the  pur- 
ported indorsement  of  such  fictitious  person.  Though  plaintiff  may  have 
intended  that  the  bank  should  pay  his  check  on  the  same  indorsement 
appearing  on  his  securities,  and  the  check  was  in  i&ct  so  indorsed  by 
the  swindler,  this  did  not  estop  plaintiff  as  against  the  bank  cashing  or 
paying  the  check.  Such  bank,  having  no  knowledge  of  such  intent  and 
being  in  no  way  misled  by  it,  was  not  thereby  prevented  from  dis- 
charging its  obligation  to  identify  the  payee  and  determine  the  genuine- 
ness of  his  signature.  A  charge  presenting  such  estoppel  as  a  defense 
was  properly  refused.    Id. 

Beneficiary. 

Agreements  between  insured  and  insurer.     See  Insurance,  Life,  If. 
Claiming  limitation  under  registered  deed.     See  Limitation,  IS, 

Bill  of  Exceptions. 

1.  Where  appellant's  objections  to  the  general  charge  of  the  court  were  pre- 

sented and  overrruled  before  the  charge  was  given,  errors  so  urged  are 
not  waived  though  the  objections  were  not  saved  by  bill  of  exceptions. 
Gulf,  T.  d  W.  By.  Co.  v.  Dickey,  127. 

2.  The  Act  of  March  29,  1913   (Laws,  33d  Leg.,  ch.  59,  p.  113),  so  far  as  it 

applies  to  the  general  charge  of  the  court,  does  not  repeal  by  construction 
article  1972  of  the  Revised  Statutes,  by  which  errors  in  such  charge  were 
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Bill  of  Ezceptloiis — Continued. 

Bubject  to  revision  without  the  necessity  of  taking  a  bill  of  exceptions 
thereto.  Nor  was  said  article  1972  altered  or  repealed,  as  applied  to 
the  general  charge  by  the  amendments  of  articlet^  1973,  1974  and  2061, 
introduced  by  that  Act,  such  articles  relating  only  to  special  inptnictions 
requested,  and  not  to  the  general  charge.  Article  1971,  as  amended  by 
that  Act,  require^)  such  charge  to  be  submitted  to  counsel  and  their 
objections  thereto  to  be  presented  to  the  court  before  it  is  read  to  tli3 
jury,  or  they  are  taken  as  waived.  How  such  objections  are  to  be 
evidenced  of  record  is  not  prescribed.  A  filed  paper  showing  them  to  - 
have  been  duly  presented  and  an  order  of  the  court  showing  that  they 
were  overruled  is  sufficient  to  enable  the  errors  of  which  they  complain 
to  be  reviewed  on  appeal,  without  a  bill  of  exceptions.    Id, 

3.  It  seems  that  since  the  amendment  of  article  1794,  Revised  Statutes,  by 

the  Act  of  March  29,  1913    (Laws,  33d  Le^.,  ch.  59,  p.  113),  a  bill  of. 
exceptions   must   be   taken   to   the   giving   or   refusal   of   requested    in- 
structions, in  order  that  error  in  such  action  should  be  reviewed.     Id. 

4.  Where  appellant's  objections  to  the  general  charge  of  the  court  were  pre- 

sented in  writing  before  it  was  read  to  the  jury  and  an  order  entered 
of  record  showing  that  fact  and  that  the  objections  were  overruled, 
errors  in  the  charge  so  presented  may  be  ground  for  reversal  though  no 
bill  of  exceptions  to  the  charge  was  reserved  by  appellant.  Act  of  Marcb 
29,  1913  (Laws,  33d  Leg.,  ch.  59,  p.  113),  construed,  and  rulings  in 
Gulf,  T.  &  W.  Ry.  Co.  v.  Dickey,  ante,  p.  127^  followed.  OtUf,  T.  d  W. 
Ry.  Co.  17.  Dickey,  137. 

Bonds. 

Issue  of  reftmding  bonds.     See  CitieSf  1,  2]  3. 
Securing  against  mechanic's  liens.     See  Contract s,  5. 
For  construction  of  roads.     See  Roads,  3,  4,  5. 

Bridges. 

Constituting  part  of  the  highway  improved.     See  Roads,  1-5. 

Boundaries. 

1.  As  applied  to  a  section  (640  acres)  of  land  surveyed  in  a  square  the 
eastern  boundary  lines  of  which  ran  N.  27**  W.  and  S.  63**  W.,  the 
description  of  a  leased  portion  thereof  as  the  "S.  E.  i"  of  such  section 
means  the  land  lying  in  a  rectangle  south  and  east  of  a  line  extending 
from  the  center  of  the  N.  E.  to  the  center  of  the  S.  W.  boundary 
lines, — not  a  triangular  tract.    Pruett  v.  Rohison,  Commissioner,  283. 

Capital  Stock. 

Issued  for  property  received.     See  Corporations,  1,  2. 

Carriers  of  Ooods. 

Damage  to  livestock  in  transportation.     See  Amount  in  Controversy,  2. 

1.  Under  the  Carmack  Amendment  to  the  Interstate  Commerce  Law   (Act  of 

Congress,  June  29,  1906,  ch.  3591,  sec.  7;  34  Stats.,  595;  U.  S.  Comp. 
Stats.,  1913,  sec.  8592),  the  initial  carrier  receiving  property  for  through 
interstate  transportation  over  its  own  and  connecting  lines,  is  liable, 
not  only  for  injury  to  the  property  transported,  incurred  on  the  line 
of  a  connecting  carrier  and  by  its  negligence,  but  for  special  damage«( 
caused  by  negligent  delay  of  the  shipment  upon  such  connecting  line, 
it  having  notice,  in  making  the  contract  of  the  circumstances  rendering 
such  damage  a  natural  result  of  the  delay.  New  York,  P.  &  N.  R.  Co. 
V.  Peninsular  Prod.  Exch.  of  Md.,  240  U.  S.  34,  foHowed.  Oulf,  C.  d 
8.  F.  Ry.  Co.  V.  SeUon,  305. 

2.  Under  the  Amendment  to  the  Interstate  Commerce  Law  by  Act  of  June 

29,  1906,  the  liability  for  damages  incurred  on  a  connecting  line,  imposed 
by  such  law  on  the  initial  carrier,  can  not  be  avoided  by  it  by  inserting 
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in  the  contract  or  bill  of  lading  a  clause  limiting  its  liability  to  injuries 
incurred  in  the  transportation  over  its  own  line.     Id. 

3.  Under   an   oral  contract  by   a  carrier   for   transportation   of  a   series  of 

through  shipments  over  its  own  and  a  connecting  line  to  a  point  in 
another  State,  such  carrier  was  liable  for  special  damages  for  delay, 
growing  out  of  circumstances  of  which  it  had  notice  when  contracting, 
not  only  upon  shipments  originating  on  its  own  line,  but  on  those  orig- 
inating on  another  road  and  coming  to  it  therefrom  for  such  transporta- 
tion, provided  it  had  notice  that  they  were  a  part  of  the  shipments 
contemplated  by  its  original  contract.    Id. 

4.  The  Supreme  Court  has  no  power  to  determine  questions  of  fact;   it  can 

only  decide  whether  there  is  any  evidence  on  a  given  point.  Held  that 
there  was  evidence  in  this  case  tending  to  support  conclusions;  that  the 
general  freight  agent  had  power  to  bind  another  road  as  well  as  his  own 
by  a  contract  for  through  transportation;  that  such  other  company 
was  a  party  to  the  contract  made  through  him;  and  that  it  had  notice 
of  the  circumstances  subjecting  it  to  special  damages  for  delay  in  per- 
formance of  such  contract.     Id, 

5.  Petition  here  considered  is  held  to  base  plaintiff's  action  on  an  oral  con- 

tract for  through  transportation  of  a  series  of  shipments,  and  not  on 
the  bills  of  lading  issued  by  the  carrier  for  each  of  the  several  ship- 
ments as  tendered.    Id. 

Carriers  of  Passengers. 

Sudden  jerk  in  stopping.     See  Instructions  to  Juries,  5. 
Leaping  from  train  to  avoid  imaginary  peril.     See  Xegligence,  7. 

1.  The  act  of  a  parent  in  taking  on  board  a  train  a  five-year  child  without 

purchasing  a  ticket  for  it  and  in  the  hope  that  by  reason  of  its  youth 
no  charge  would  be  made,  was  not  a  penal  offense  under  the  Act  of 
March  26,  1907,  Laws,  30th  Leg.,  ch.  42,  p.  93,  and  that  statute  afforded 
no  justification  for  the  conduct  of  the  conductor,  endeavoring  to  collect 
fare  for  the  child,  in  telling  the  parent  that  she  was  guilty  of  a  peni- 
tentiary offense  in  trying  to  get  the  child  through  free.  Carpenter  v. 
Trinity  d  B.  V.  Ry.  Co.,  52. 

2.  A  rule  of  a  railway  company  that  a  ticket,  sold  according  to  its  published 

tariff  at  a  reduced  rate,  would  not  be  honored  on  a  certain  limited  train, 
could  not  be  enforced  against  a  passenger  having  no  notice  of  such 
regulation  from  the  face  of  the  ticket  or  otherwise.  Chicago^  R.  L  d 
O.  Ry.  Co.  V.  Carroll,  378. 

3.  An  agent  of  several  connecting  lines  of  railway  sold  a  passenger  a  through 

ticket  over  them,  at  a  reduced  rate  authorized  by  them.  It  was  a  rule 
of  one  of  these  companies  that  such  a  ticket  would  not  be  honored  on 
a  certain  limited  train  over  its  part  of  the  line  upon  which  its  holder 
took  passage;  but  this  was  not  shown  by  the  face  of  the  ticket,  or 
known  either  to  the  agent  selling  it  or  to  the  passenger,  who,  in  pur- 
chasing, was  informed  to  the  contrary.  Held  that  the  company  was 
liable  for  damages  for  causing  the  passenger  to  leave  the  train  because 
the  ticket  was  not  good  thereon.    Id. 

4.  A  woman  holding  a  valid  ticket,  but  one  which  under  a  rule  of  the  rail- 

way, of  which  she  had  no  notice,  was  not  receivable  on  a  limited  train 
on  which  she  took  passage,  was  there  first  informed  of  such  rule  by 
the  conductor,  and  told  that  she  must  leave  the  train  at  its  next  stop, 
which  she  did.  This  stop  was  beyond  defendant's  line,  and  on  that  of 
another  connecting  road  in  her  route.  Held  that  the  wrong  in  re- 
quiring her  to  leave  the  train  took  place  on  defendant's  line  and  at 
the  hands  of  its  agent  while  acting  as  conductor  of  its  train.  It  was 
liable  for  the  refusal  to  transport  her  on  the  ticket.  An  instruction 
relieving  defendant  from  liability  if  it  honored  her  ticket  while  upon 
its  line  was  properly  refused.     Id. 
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Cases  Followed,  Distingpilshed,  Discussed,  Etc. 

1.  The  rulings  of  the  Court  of  Civil  Appeals  in  this  ease    (Northern  Texas 

Traction  Co.  v.  Evans,  162  S.  W.,  707)  approved.  Northern  Tex.  Trac, 
Co.  V.  Evans,  356. 

2.  Crosby  v.  Houston,  1  Texas,  203,  and  Wilder  v.  Moren,  40  Texas  Civ.  App., 

393,  followed.     Michael  v.  Crawford,  362. 

3.  The  rulings  in  Western  U.  Tel.  Co.  v.  Tucker,  ante  p.  371,  are  followed  and 

held  to  control  the  disposition  of  this  case.  Western  U.  Tel.  Co.  v. 
Jenkins,  374. 

4.  The  rulings  of  the  Supreme  Court  of  the  United  States  in  Galveston,  H.  & 

S.  A.  Ry.  Co.  V.  State,  210  U.  S.,  217;  Oklahoma  v.  Wells,  Fargo  &  Co., 
223  U.  S.,  289;  and  United  States  Exp.  Co.  v.  Minnesota,  223  U.  S., 
335,  distinguishing  and  limiting  Maine  v.  Grand  Trunk  Ry.  Co.,  142 
U.  S.,  217,  explained  and  followed.  Houston  Belt  d  Term.  Ry.  Co.  v. 
State,  315. 

5.  Coleman  v.  Zapp,  105  Texas,  491,  followed.     De  Camp  v.  Bates,  37  S.  W., 

644;  and  Missouri  Pac.  Ry.  Co.  v.  Haynes,  82  Texas,  448,  distinguished 
as  involving  correction  of  the  judgment  awarded  by  the  court,  instead 
of  a  mere  clerical  error  in  the  entry  of  the  judgment  pronounced.  Wag- 
goner V.  Rogers,  328. 

6.  Ex  parte  Singleton,  72  Texas  Cr.,  172;  Pittman  v.  Byers,  51  Texas  Civ. 

App.,  83;  and  various  cases  in  Federal  and  other  State  courts  discussed 
and  distinguished.     White  v.  White,  571. 

7.  The  rulings  of  the  Court  of  Civil  Appeals  for  the  Fourth  District  in  City 

of  San  Antonio  v.  Coultress,  169  S.  W.,  917,  and  those  of  the  Fifth  Dis- 
trict in  City  of  Paris  v.  Cabiness,  44  Texas  Civ.  App.,  587,  and  of  the 
First  District  in  City  of  Houston  v.  Alvers,  32  Texas  Civ.  App.,  70  (as 
to  the  right  of  one  claiming  to  be  lawfully  a  city  policeman  to  recover 
the  emoluments  of  that  office  after  an  attempted  removal  from  the 
position  by  city*  authorities,  which  was  alleged  to  be  irregular  and 
imlawful  under  the  charters  and  ordinances  of  the  respective  cities), 
are  analyzed  and  held  not  to  present  such  direct  conflict  as  to  justify 
the  issuance  of  mandamus  requiring  the  court  first  named  to  certify 
the  questions  determined  by  it  to  the  Supreme  Court.  Coultress  v. 
City  of  San  Antonio,  161. 

8.  Paxton  v.  Meyer,  67  Texas,  97,  and  Voight  v.  Mackle,  71  Texas,  78,  dis- 

tinguished from  this  case.     Roseborough  v.  Cook,  364. 

9.  Veramendi  v.  Hutchins,  48  Texas,  531;  Patty  v.  Middleton,  82  Texas,  586; 

Cole  v.  Grigaby,  89  Texas,  223;  League  v.  Rogan,  59  Texas,  427,  ap- 
proved and  followed.  Grigsby  v.  May,  84  Texas,  240;  Baldwin  v.  Root, 
90  Texas,  546,  distinguished,  and  the  Texas  decisions  on  the  subject 
harmonized.     Burnham  v.  Hardy  Oil  Co.,  556. 

10.  Pecos  &  N.  T.  Ry  Co.  v.  Rayzor,  106  Texas,  544,  followed.     Pecos  &  N.  T. 

Ry.  Co.  V.  Canyon  Coal  Co.,  102  Texas,  478,  distinguished.  Ft.  Worth 
d  R.  O.  Ry.  Co.  V.  Mathews,  228. 

11.  Gulf,  T.  &  W.  Ry.  Co.  v.  Dickey,  108  Texas,  127,  followed.     Qulf,  T.  <S  W. 

Ry.  Co.  V.  Dickey,  137. 

12.  New  York,   P.   &  N.   R.   Co.   v.   Peninsular   Prod.   Exch.,   240   U.   S.,    44, 

followed.     Chilf,  C.  d  8.  F.  Ry.  Co.  v.  Nelson,  305. 

13.  Citizens  Bank  v.  City  of  Terrell,  78  Texas,  460,  followed.     City  of  Laredo 

V.  Looney,  119. 

14.  Shields  v.  Aultman.  Miller  &  Co.,  20  Texas  Civ.  App.,  345;  Ashe  v.  Yungst, 

05  Texas,  631;  Sanger  Bros.  v.  Heirs  of  Moody,  60  Texas,  96;  Fagan 
v.  McWJiirter,  71  Texas,  567;  Martin  v.  McAllister,  94  Texas,  667, 
followed.     Pierce  v.  Gibson,  62. 

15.  Waples  v.  Marrast,  108  Texas,  6,  followed.    Beene  v.  WapUs,  141. 

16.  City  of  Austin  v.  Nalle,  85  Texas,  520,  followed.    San  Antonio  d  A.  P. 

Ry.  Co.  V.  Blair,  434. 

17.  Bullard  v.  Norton,  107  Texas,  571,  followed.     Texas  Class  d  Paint  Co.  i. 

Crowdus,  346. 
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Cases  Followed,  Distinguished,  ITiscussed,  Btc- Continiied, 

18.  El  Paso  &  S.  W.  Co.  v.  LaLonde,  173  S.  W.,  890,  approved.     El  Paso  8,  W. 

Co,  V.  LaLonde,  67. 

19.  Travis   County  v.   Jourdan,   91    Texas,    217,   followed.    Boatic  v.   County/ 

Judge,  421. 

20.  Gallagher    v.    Rahm,    88    Texas,    514,    followed.     Camp    v.    National    Eq. 

8oc.,  246. 

21.  Smith  V.  Power,  23  Texas,  33;   League  v.  Rogan,  59  Texas,  427;   Wright 

V.  Daily,  26  Texas,  730;   Harris  v.  Hardeman,  27  Texas,  249;   Long  v. 
Brenneman,  69  Texas,  210,  followed.     BumJiam  v.  Hardy  Oil  Co.,  565. 

22.  McCray  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  168,  followed.     Caa- 

sady  V.  Miaaouri,  K.  d  T.  Ry.  Co.  of  Tew.,  61. 

23.  Berry  v.  McAdams,  93  Texas,  453,  and  other  cases,  followed.     Texaa  Qlaaa 

d  Paint  Co.  v.  Crowdua,  346. 

24.  Martin,  Wise  &  Fitzhugh  v.  Texas  k  P.  Ry.  Co.,  87  Texas,  117,  followed. 

Morgan  d  Broa.  v.  Miaaouri,  K.  d  T.  Ry.  Co.  of  Tex.,  331. 

25.  National  Bank  of  Eagle  Lake  v.  Robinson,  104  Texas,  166,  followed.    Bran- 

nin  V.  Richardson,  112. 

26.  Doggett  V.  Wallace,  75  Texas,  363,  followed.    Huggina  v.  Carey,  368. 

27.  Houston  &  T.  C.  Ry.  Co.  v.  Forsyth,  49  Texas,  171,  followed.    Id. 

28.  Aransas  County  v.  Coleman-Fulton  Pasture  Co.,  108  Texas,  216,  followed. 

Ardtnsaa  County  v.  Coleman-Fulton  Paature  Co.,  223. 

29.  Hall  V.  Miller,  102  Texas,  289,  followed,  and  Ferris  v.  Kemble,  75  Texas^ 

476,  distinguished.     Guaranty  Life  Ins.  Co,  v.  City  of  Austin,  209. 

30.  Western  U.  Tel.  Co.  v.  Harris,  105  Texas,  320,  followed.     Western  V,  TeL 

Co.  V,  Wilson,  376. 

Certified  Question. 

Mandamus  to  require,     See  Conflict  in  Rulings,  1. 

What  constitutes  conflict.     See  Conflict  in  Rulings,  2. 

Powers  of  Supreme  Court  over.     See  Jurisdiction  of  Supreme  Court,  J^, 

Conflict  with  other  courts  of  civil  appeals.     See  Mandamus,  2. 

Amending  application  for  mandamus.  See  Practice  in  Supreme  Court,  2, 
1.  Mandamus  can  be  granted  by  the  Supreme  Court  to  require  a  Court  of 
Civil  Appeals  to  certify  to  it  for  decision,  on  the  ground  of  conflict  in 
rulings,  a  question  determined  in  a  case  in  which  the  jurisdiction  of 
the  latter  court  is  final,  only  where  such  ruling  is  in  conflict  with 
that  of  another  Court  of  Civil  Appeals.  Where  it  is  not  so,  but  the 
conflict  is  with  a  ruling  by  the  Supreme  Court,  the  propriety  of  cer- 
tifying the  question  is  left  to  the  appellate  court.  Warren  v.  Willson, 
Chief  Justice,  262. 

Charge. 

Contradictory  charges.     See  Instructions  to  Juries,  1,  2. 

Omission  in  charge.     See  Instructiona  to  Juriea,  S. 

Invited  error.     See  Instructiona  to  Juriea,  J^. 

Affirmative  presentation  of  defense.     See  Inatruciiona  to  Juriea,  5. 

Degree  of  care.     See  Negligence,  1. 

Prima  facie  case.     See  Negligence,  8. 

Charter. 

Discretion  to  receive  and  file.     See  Corporationa,  1. 
Contract  with  State.     See  Railwaya,  2. 
Purchasers  of  sold  out  road.     See  Railtoaya,  3. 
Operation  at  a  loss.     See  Railtoaya,  ^. 

Checks. 

Payable  to  fictitious  person.     See  Banka  and  Banking,  1,  2. 
Deposit  of  wife's  separate  estate.     See  Huahand  and  Wife,  1. 
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Children, 

Collection  of  fare  for.     See  Carriers  of  Pasaengera,  i. 
Child  on  board  locomotive.     See  Negligence,  1,  2,  S. 

Citation. 

On  cross  action  by  another  party.     See  Appcarcmce,  1, 

Cities. 

1.  The   power   of    a   city   to    issue    refunding    bonds   can    be    exercised  only 

where  the  original  debt  was  valid.  If  it  was  partly  invalid,  it  may  h& 
refunded  only  to  the  extent  that  it  was  valid.  City  of  Laredo  v.  Looney, 
Atty.'Oen.,  119. 

2.  If  bonds  of  a  partly  invalid  issue  are  shown  to  have  been  issued  at  different 

times,  those  first  delivered,  up  to  the  amount  of  the  debt  that  could  have 
been  lawfully  created,  should  be  paid,  and  the  remainder  treated  as 
nullities;  and  the  bonds  representing  the  valid  part  of  the  debt  could 
be  refunded.  But  if  all  of  the  bonds  of  the  partly  invalid  issue  were 
delivered  at  the  same  time,  none  of  them  could  have  any  right  of  priority 
over  the  others,  and  the  amount  of  the  valid  debt  should  be  distributed 
equally  between  them.  (Citizens  Bank  v.  City  of  Terrell,  78  Texas, 
460.)     Id. 

3.  A  city  issued  bonds  to  the  amount  of  $75,000.00,  all  sold  and  delivered  at 

the  same  lime.  The  issue  was  void  to  the  extent  of  $39,000.00,  being 
that  much  in  excess  of  the  amount  for  which  the  city  could,  at  that 
time,  have,  lawfully  issued  its  bonds.  (Const.,  art.  8,  sec.  9.)  The  city 
paid  off  and  retired  a  part  of  the  bonds  so  issued,  and  sought  mandamus 
to  require  the  Attorney  General  to  approve  an  issue  of  refunding  bonds 
in  the  amount  of  $31,000.00,  to  retire  the  remainder  of  the  bonds  left 
unpaid.  Held,  that  these  unpaid  bonds  were  each  invalid  to  the  extent 
of  its  proportionate  excess  above  the  amount  for  which  the  debt  couid 
be  lawfully  created,  each  partaking  alike  of  its  validity  and  invalidity. 
They  could  not  be  refunded  in  full,  and  mandamus  is  refused.     Id, 

Cktflsiflcaticn. 

Of  employes  subject  to  operation  of  law.     See  Constitutional  Law,  8, 
Of  parties  by  primary  election  law.     See  Constitutional  Lawy  26. 
Of  messages  by  telegraph  company.     See  Interstate  Commerce,  5. 

Collateral  Security. 

In  name  of  fictitious  person.     See  Banks  and  Banking,  2. 

Color  of  Title. 

Possession  under.     See  Liinitation,  10,  11,  12. 

Commission. 

Of  agent  on  exchange  of  lands.     See  Agency,  i,  2,  S. 

Community  Property. 

Husband's  deed  after  wife's  death.  See  Limitaiion,  10,  11,  12. 
1.  The  husband  may  sell  community  real  estate  to  pay  community  debts 
though  the  wife  is  insane  (Shields  v.  Aultman,  Miller  &  Co.,  20  Texas 
Civ.  App.,  345),  and  this  without  making  bond  under  article  3594,  Rev. 
Stats.,  to  acquire  the  right  to  dispose  of  it.  The  statute  in  such  case, 
as  in  that  of  her  deatli,  was  passed  to  enlarge  his  power  of  disposition, 
not  to  restrict  the  power  to  sell  for  payment  of  debts  which  he  already 
possessed.  (Ashe  v.  Yungst,  65  Texas,  631;  Sanger  Bros.  v.  Heirs  of 
Moody,  60  Texas.  96;  Fagan  v.  McWhirter,  71  Texas,  567;  Martin  v. 
McAllister,  94  Texas,  567.)     Pierce  v.  Gibson,  62. 
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Compensation. 

Of  Governor  .of  State.     See  Constitutional  Law,  21-24. 

Comptroller. 

Injunetion  against  issuance  of  warrant.     See  Constitutional  Late,  21. 

Conflict  in  Bulingpsi. 

1.  Mandamus  will  not  issue  to  require  a  reversed  and  remanded  case  to  be 

certified  to  the  Supreme  Court  on  the  ground  of  conflict  of  its  rulings 
with  previous  decisions  by  the  same  Court  of  Civil  Appeals.  Coultress 
tj.  City  of  San  Antonio ^  161. 

2.  The  conflict  in  decisions  which  would  require  the  Court  of  Civil  Appeals 

to  certify  the  question  to  the  Supreme  Court  under  article  1623,  Rev. 
Stats.,  1911,  must  be  upon  a  question  of  law  actually  involved  and 
determined,  and  such  that  one  decision  would  overrule  the  other  if 
both  were  rendered  by  the  same  court.  The  conflict  must  be  well  de- 
fined; and  apparent  inconsistency  in  the  principles  announced  or  in  the 
application  of  recognized  principles  is  not  sufficient.  The  rulings  must 
be  so  far  upon  the  same  state  of  facts  that  the  decision  in  one  case  is 
necessarily  conclusive  of  the  decision  in  the  other.  Coultress  v.  City 
of  San  Antonio,  151. 

Conflict  of  Laws. 

Regulation  of  interstate  commerce.     See  Telegraph  and  Telephone,  7. 

Conflicting  Decisions. 

Mandamus  to  require  certification.-  See  Certified  Question,  1;  Man- 
damus, 2. 

Where  judgment  of  Court  of  Civil  Appeals  is  final.  See  Jurisdiction  of 
Supreme  Court,  5. 

Rehearing  of  application  for  mandamus.  See  Practice  in  Supreme 
Court,  2. 

Connecting  Lines. 

Liability  of  initial  carrier.     See  Carriers  of  Goods,  1. 
Contract  restricting  liability.     See  Carriers  of  Goods,  2. 
Liability  of  connecting   road.     See   Carriers  of  Goods,  5. 

Consent. 

To  unlawful  violence  of  agent.     See  False  Imprisonment,  1. 

Consideration. 

Extension  of  time.     See  Contracts,  3,  -J. 
Failure  of.     See  Innocent  Purchaser,  i. 

Constable. 

Arrest  by  instruction  of  defendant.     See  False  Imprisonment,  i. 

Constitutional  Law. 

Words  used  in  different  articles.     See  Roads,  2,  3, 

1.  No  one  has  a  vested  interest  in  the  rules  of  the  Common  Law;  it  is  within 

the  power  of  the  Legislature  to  change  or  repeal  them.  Middleton  v. 
Texas  Power  d  Lt.  Co.,  96. 

2.  An  Act  of  the  Legislature  could  not  declare  an  employer  not  consenting  to 

its  provisions  absolutely  liable  in  damages  for  any  injuries  sustained  by 
an  employe  in  his  service  without  reference  to  any  wrong  or  breach  of 
duty  committed  by  the  employer.  But  an  Act  imposing  such  liability 
only  on  employers  who  accept  it  and  are  relieved  from  liability  except 
under  its  terms  is  constitutional  and  valid.  Id, 
Vol.  108-42 
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3.  Technical  defenses  to  actions  for  nefrllgence,  such   as  those  based   on  the 

doctrines  of  assumed  ri"=ik.  contributory  negligence,  or  fellow  servant, 
•  may  be  abrogated  by  statute,  even  as  to  employers  not  consenting, 
though  a  law  depriving  them  of  their  fundamental  rights,  such  as  one 
making  them  liable  for  injuries  not  caused  by  their  negligence  or  wrong, 
would  be  void.     Id, 

4.  The   Employers'  Liability  Act,   which   substitutes   a    fixed   liability  to  the 

injured  employe,  irrespective  of  the  employer's  negligence,  and  applies 
only  to  those  who  voluntarily  accept  or  continue  service  under  employers 
who  have  accepted  such  Act  as  governing  liability  for  themselves  and 
their  employes,  is  valid  as  to  the  latter,  who,  by  taking  such  employ- 
ment waive  their  rights  under  the  Common  Law.     Id, 

5.  The  Employers'  Liability  Act  covers  only  the  subject  of  'industrial  acci- 

dents." The  Bill  of  Rights,  Const.,  art.  1,  sec.  13,  places  it  beyond  the 
power  of  the  Legislature  to  deny  redress  in  the  courts  for  intentional 
injury  to  the  person.  But  as  to  redress  for  injuries  given  by  the  Com- 
mon Law  doctrine  of  negligence,  this,  like  other  Common  Law  nilcfl, 
is  subject  to  alteration  by  the  legislature.     Id. 

6.  The  Employers'  fJability  Taw   (Act  of  April  16,  1913,  Laws,  33d  Leg.,  ch. 

179,  p.  429)  has  for  its  purpose  one  general  object,  and  the  title  of  the 
Act  sufficiently  expresses  it.     Id. 

7.  The  Industrial  Accident  Board  created  by  the  Employers'  Liability  Law  is 

but  an  administrative  agency  created  for  the  proper  execution  of  the 
Act,  and  is  vested  with  no  judicial  power.     Id. 

8.  The  classiticHtion  of  employes  subject  to  the  operation  of  the  Employers* 

Liability  Law,  exempting  from  its  o])eration  railway  employes,  domestic 
servants,  farm  and  gin  laborers,  and  those  of  employers  having  less  than 
five  employes,  can  not  be  pronounced  arbitrary  or  unreasonable,  and 
must  be  held  one  which  it  was  within  the  power  of  the  Legislature  to 
make.    Id. 

9.  Trial  by  jury    (Const.,  art.   1,  sec.  15)   can  not  be  claimed  in  an  inquiry 

which  is  non-judicial  in  its  character  such  as  proceedings  before  the 
Industrial  Accident  Board,  and  is  sufficiently  secured  to  employes  com- 
ing within  the  operation  of  the  Employers'  Liability  Law,  by  the  appeal 
to  the  courts  from  the  findings  of  that  board  which  is  authorized  by 
the  Act.     Id. 

10.  The    insurance    association    created   by   the    Employers'    Liability    Law   is 

merely  an  agency  for  the  proper  administration  of  that  law.  Though 
denominated  by  the  Act,  as  matter  of  convenience,  a  corporation,  it  is  in 
no  sense  a  private  corporation,  nor,  however  called,  an  invasion  of  the 
constitutional  inhibition  against  creating  private  corporations  otherwise 
than  under  general  law.      (Const.,  art.  12,  sec.  1.)     Id. 

11.  The  Employers'  Liability  Law    (Act  of  April  16,  1913,  Laws,  33d  Leg.,  ch. 

179,  p.  429)  was  a  valid  exercise  of  legislative  power  and  not  prohibited 
by  any  of  the  various  restrictions  upon  the  I^egislature  contained  in  the 
Constitution  of  the  State.     Id. 

12.  Inquo-*t  of  insanity  is  a  civil,  not  a  criminal  proceeding;  and  trial  thereof 

without  a  jury,  under  State  laws,  is  not  prohibited  by  the  Sixth  Amend- 
ment to  the  Constitution  of  the  United  States.  That  article  relates  only 
to  criminal  actions.     White  v.  Whiter  670. 

13.  The  Soventli   Amendment  to  the  Constitution  of  the  United  States  refers 

only  to  proceedings  in  Federal  courts,  and  has  no  application  to  an 
inquest  of  insanity  under  State  laws.     Id. 

14.  The    Fourteenth   Amendment    to    the   Constitution   of   the   United   States 

does  not  prohibit  trials  in  State  courts  without  a  jurj',  where  such  trial 
is  in  accordance  with  the  due  course  of  the  law  X)f  the  land,  which  in 
such  ca.se  is  regulated  by  the  State.     Id. 

15.  The  Act  of  April  8,  1913,  Laws,  33d  Leg.,  ch.  163,  pp.  341-7,  amending  ch. 

1,  Title  10,  Rev.  Stats.,  1911,  providing  for  trial  of  inquests  of  insanity 
by  a  commission  of  physicians  designated  by  the  county  judge,  by  whose 
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finding  the  person  examined  might  be  restrained  in  his  liberty  and  de- 
prived of  control  over  his  property,  is  wholly  void,  being  in  conflict  with 
the  provision  of  the  Constitution  which  guarantees  the  right  of  trial  by 
jury.     (Constitution,  art.  1,  sees.  15,  19,  29.)     Id. 

16.  What  constitutes  a  trial  by  jury,  as  the  term  is  used  in  the  Constitution 

of  Texas  is  defined.  Held  that  such  trial  of  the  is&ue  of  insanity  is 
secured  by  the  Constitution;  and  that  trial  by  a  commission  of  physicians 
selected  and  proceeding  in  accordance  with  the  Act  of  April  8,  1913,  does 
not,  in  various  particulars  enumerated,  meet  the  requirements  of  a  trial 
by  jury  as  that  term  is  there  used.     Id. 

17.  The  constitutional  prohibition  preserving  the  right  of  trial  by  jury  (Const., 

art.  1,  sec.  15)  is  to  be  construed,  not  as  conferring  that  right,  but  as 
preserving  it  as  recognized  by  previously  existing  laws.  Former  legisla- 
tion establisrhing  the  right  in  cases  of  inquest  of  insanity  reviewed.    Id, 

18.  Failure  of  the  respondent  in  an  inquest  of  lunacy  to  deny,  on  habeas  corpus 

proceedings  for  his  enlargement,  that  he  was  a  lunatic  is  immaterial, 
the  presumption  being  that  he  was  of  sound  mind,  where  the  proceeding*? 
adjudging  liim  insane  were  held  under  an  unconsititutional  and  void 
statute.     Id. 

19.  Where  aflidavit  in  accordance  with  law  and  requiring  an  inquest  as  to  a 

person's  sanity  had  been  made,  the  respondent  was  not  entitled  to  be 
set  at  liberty  though  the  proceedings  held  thereunder  were  under  an 
unconstitutional  and  void  statute.  He  should  be  remanded  to  custody 
fbr  a  trial  of  the  issue  according  to  law.  The  court  in  here  so  ordering, 
fix  a  definite  time  in  which  such  inquest  must  be  prosecuted,  or  the 
relator  set  at  liberty.     Id. 

20.  The  Act  of  April  8,  1913,  Laws,  33d  Leg.,  ch.  163,  pp.  341-7,  being  wholly 

void,  the  trial  of  one  charged  to  be  insane  should  be  had  under  the 
former  law  (ch.  1,  Title  10,  Rev.  Stats.,  1911),  that  being  still  in  force 
and  unrepealed  by  the  unconstitutional  statute  attempting  to  alter 
it.    Id. 

21.  Injunction  having  been  granted  forbidding  the  Comptroller  to  issue  (against 

a  deficiency  declared  by  the  Governor  in  an  appropriation  for  water, 
fuel,  light&j  etc.,  for  the  Governor's  mansion)  warrants  for  the  payment 
of  claims  for  groceries,  provisions,  fruits,  fuel,  etc.,  and  such  judgment 
having  been  affirmed,  writ  of  error  is  refused  thereon  without  written 
opinion  for  the  court.     Terrell,  Comptroller^  v.  Middleton,  14. 

22.  Mr.  Justice  Hawkins,  concurring,  holds: 

(1)  A  taxpaying  citizen  may  maintain  suit  to  restrain  a  State  officer 
from  unconstitutional  act»  calling  for  the  illegal  disbursement  of 
State  funds. 

(2)  The  officer,  in  so  doing,  is  not  acting  for  the  State,  and  the  suit  to 
restrain  him  is  not  one  agaiiist  the  State. 

(3)  The  District  Court  had  jurisdiction  to  grant  such  injunction. 

(4)  ThQ  recognition  by  the  Legislature  of  such  claims  as  valid  is  not 
binding  on  the  courts  and  will  not  deter  them  from  holding  »uch 
appropriation  unconstitutional  and  void. 

(6)  The  Constitution  of  Texas  does  not  permit  the  Legislature  to  appro- 
priate money  from  the  State  treasury  for  the  purchase  of  such  articles 
for  the  Governor  in  addition  to  the  compensation  allowed  him — **an 
annual  salary  of  $4000.00  and  no  more."  Const.,  sec.  5,  art.  4;  sec. 
6,  art.  16;  sec.  50,  art.  3. 

(6)  Such  items  of  expense  do  not  come  within  the  exceptions  of  sec.  49, 
art.  3,  of  the  Constituion.  (a)  The  "existing  debt"  for  payment  of 
which  that  section  permitted  debt  to  be  created  on  behalf  of  the 
State  meant  such  as  existed  when  the  Constitution  was  adopted, 
(b)  They  were  not  existing  debts  because  repugnant  to  sec.  5,  art.  4 
of  the  Constitution,  limiting  the  Governor's  compensation,  and  to  sec. 
1,  art.  2,  sec.  1,  art.  3,  and  other  constitutional  provisions  rendering  • 
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ineffective  the  attempted'  creation  of  such  debt  by  the  Governor  under 
art.  4342,  Revised  Statutes. 

(7)  The  expression  "etc."  is  not  sufficiently  specific  of  the  purpose  cf 
an  appropriation  within  the  meaning  of  sec.  6,  art.  8,  of  the  Con- 
stitution; nor  did  an  appropriation  for  the  **Governor's  Mansion" 
authorize  a  deficiency  appropriation  for  groceries,  etc.,  for  the  Gov- 
ernor's use,  this  not  being  an  expenditure  for  the  "mansion." 

(8)  Custom,  usage,  and  executive  and  legislative  approval  can  not 
justify  palpable  violations  of  constitutional  restrictions. 

(9)  No  supposed  equity  in  a  claim  justifies  its  recognition  in  defiance 
of  a  plain  provision  of  the  Constitution. 

(10)  The  creation  of  a  deficiency  allowance  could  only  be  based  on  the 
exhaustion  ot  an  appropriation  already  made  by  the  Legislature;  and 
the  appropriation  for  "groceries,  fuel,  etc.,"  on  which  this  deficiency 
was  sought  to  be  based  was  not  valid,  because  each  of  the  purposes 
for  which  it  was  made  was  unlawful  under  sec.  5,  art.  4,  of  the 
Constitution. 

(11)  Article  3442,  Revised  Statutes,  is  invalid  as  violative  of  sec.  6, 
art.  8,  of  the  Constitution  forbidding  money  to  be  drawn  from  the 
Treasury  except  in  pursuance  of  specific  appropriation  made  by  law, 
since  it  attempts  to  confer  on  the  (5ovemor  broad  power  to  create 
debts  against  the  State,  which  it  must  then  pay  or  repudiate.     Id. 

"2^.  Mr.  Justice  Yantis,  dissenting  from  an  order  of  the  Court  overruling   a 
motion  for  rehearing,  is  of  opinion  that: 

(1)  Sec.  6,  art.  4,  of  the  Constitution  limits  the  Governor's  salary  to 
$4000.00,  but  does  not  forbid  the  allowance  of  perquisites  in  addition 
by  the  Legislature;  noT  does  the  provision  giving  him  the  use  of  the 
"mansion,  fixtures  and  furniture"  exclude  the  power  to  allow  additional 
perquisites  of  the  office. 

(2)  Sec.  48,  art.  6,  of  the  Constitution,  by  authorizing  the  Legislature 
to  levy  taxes  "to  raise  revenue  sufficient  for  the  economical  admin- 
istration of  the  government,"  and  to  provide  for  the  payment  of  "all 
officers,  agents  and  employes  of  the  State  government  and  all  incidental 
expenses  connected  therewith,"  directly  authorizes  such  appropriations 
as  the  Legislature,  in  its  discretion,  considers  necessary  for  thode 
purposes. 

(3)  Courts  have  no  power  to  inquire  into  or  revise  the  action  of  the 
Legislature  in  a  matter  entrusted  to  its  discretion.  The  action  of  the 
Legislature  determines,  as  matter  of  fact,  that  the  items  appropriated 
were  incidental  expenses  of  the  Governor,  or  connected  with  the  Stale 
government. 

(4)  Courts  can  not  inquire  into  the  purpose,  design,  or  motive  of  the 
Legislature,  nor  pronounce  the  appropriation  unlawful,  because  deemed 
to  have  been  made  with  the  purpose  of  increasing  the  Governor's 
salary  beyond  the  constitutional  limit. 

(5)  The  action  of  previous  Legislatures  in  making  similar  appropria- 
tions is  a  legislative  construction  of  sec.  6,  art.  4,  which  should  be 
followed  when  the  question  is  doubtful.     Id. 

24.  Mr.  Justice  Hawkins,  concurring  with  the  Chief  Justice  in  overruling  the 

motion  for  rehearing,  is  of  opinion  that: 

Sec.  48,  art.  3,  of  the  Constitution,  being  general  and  relating  primarily 
to  raising  revenues,  is  subject  to  the  specific  limitations  placed  on 
the  Governor's  compensation  by  see.  5,  art.  4,  and  sec.  44,  art.  3. 
Also  that  none  of  the  appropriations  here  in  question  fall  under 
sec.  48,  art.  3,  none  being  incidental  to  the  Governor's  ofiScial 
duties.     Id. 

25.  That  the  law  providing  for  a  primary  election  for  presidential  candidates 

is  impracticable,  unworkable  if  literally  observed,  and  deficient  because 
of  tlie  omission  to  provide  for  the  nomination  of  the  legal  number  of 
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presidential  electors,  would  not  affect  the  cons-titiitional  power  of  thft 
Legislature  to  pass  the  law.     Waples  v.  Marrast,  5. 

26.  The  classification  of  parties  by  the  primary  election  law  into  those  casting 

as  many  as  50,000  votes  for  governor  at  the  last  general  election,  which 
were  required  to  hold  such  primaries,  and  those  casting  less,  with  which 
it  was  optional,  the  expenses  of  holding  presidentiaK  primaries  being  paid 
by  public  taxation  only  for  the  class  first  named,  was  within  the  power 
of  the  Legislature,  and  did  not  render  the  law  unconstitutional  though 
only  one  party,  tlie  Democratic,  came  within  the  first  named  class.  ^  Id. 

27.  The  funds  possessed  by  counties  and  available  for  meeting  the  expenses  of 

holding  a  primary  election,  as  required  by  law,  being  derived  from  tax- 
ation, can  be  expended  only  for  public  purposes.  Const.,  art.  8,  sec.  3; 
art.  3,  sec.  52.     Id. 

28.  Objects  may  be  public  in   the  general   sense  that  their   attainment  will 

confer  a  public  benefit  or  promote  the  public  convenience,  but  not  public 
in  the  sense  that  the  taxing  power  of  the  State  may  be  used  to  accomplish 
them.  The  powers  of  the  State  as  a  sovereignty  exist  only  for  govern- 
mental purposes,  and  may  be  freely  exerted  in  discharge  of  all  its  govern- 
mental functions,  but  can  not  be  applied  to  uses,  though  public  in  aim 
and  result,  which  are  not  governmental  in  their  nature.     Id. 

29.  The  test  of  what  is  a  public  purpose  within  the  meaning  of  article  8,  sec- 

tion 3  of  the  Constitution,  can  be  presented  by  the  inquiry:  Is  the 
thing  to  be  furthered  by  the  appropriation  of  the  public  revenue  some- 
thing which  it  is  the  duty  of  the  State,  as  a  government,  to  provide?     Id^ 

30.  General  elections  are  distinctly  related  to  the  discharge  of  an  important 

public  duty;  but  political  parties  are  merely  associations  of  men  for 
maintaining  certain  political  principles  or  beliefs  in  the  public  policies 
of  the  government.  They  perform  no  governmental  function  and  con- 
stitute no  governmental  agency.  Their  primary  elections  are  merely  to 
iurnish  their  nominees  as  candidates  for  suffrage.  The  State  may  regulate 
s-uch  elections  by  proper  laws  in  the  interest  of  fair  methods,  but  the 
payment  of  the  expenses  thereof  can  not  be  differentiated  from  any  other 
expeuFe  for  carrying  out  a  party  object.     Id, 

31.  Promotion  of  the  purposes  of  political  parties  can  no  more  be  made  an 

object  of  public  bounty  than  those  of  other  organizations  into  which 
groups  of  citizens  may  form  themselves, — even  less  properly  in  such  case, 
since  the  object  of  the  organization  is  the  political  control  of  the 
government.    Id. 

32.  The  primary  election  law,  in  so  far  as  it  provides  for  payment  from  public 

funds  of  the  several  counties  of  the  expenses  of  holding  Democratic 
presidential  primaries  is  unconstitutional  and  unenforceable.     Id. 

33.  The  Senatorial  Primary  Election  Law  is  not  unconstitutional  as  devoting 

public  funds  to  the  purposes  of  a  political  party  (Waples  v.  Marrast,. 
108  Texas,  5,  184  S.  \V.,  180;  Const.,  art  8,  sec.  3),  its  provisions  for 
payment  of  the  expense  of  such  election,  properly  construed,  not  so  pro- 
viding.    Beetle  v.  Waples ,  141. 

34.  The  designation  by  the  Supreme  Court  of  three  members  each  from  a  dif- 

ferent Court  of  Civil  Appeals,  to  act  as  a  committee  of  judges  in 
passing  on  applications  for  writs  of  error  to  the  Courts  of  Civil  Appeals 
(Act  of  March  15.  1017,  Laws,  35th  Leg.,  ch.  72,  p.  142)  will  not  leavo 
those  courts  unable  to  perform  their  functions.  The  remaining  two 
judges  constitute  a  majority  of  the  court  and  a  quorum  to  transact  its 
business.  City  of  Austin  v.  Nalle,  85  Texas,  520.  San  Antomo  dc  A.  P. 
Ry.  Co.  V.  Blair,  434. 

35.  The  statute  for  relief  of  the  crowded  dockets  of  the  Supreme  Court   (Act 

of  March  15,  1917,  Laws,  35th  Leg.,  p.  142)  and  providing  for  its 
designation  of  a  committee  of  judges  of  the  Courts  of  Civil  Appeals  to 
pass  upon  applications  for  writs  of  error  to  such  courts  did  not  create 
a  new  court.     It  simply  added  certain  duties  to  the  justices  of  courts 
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already  existing,  to  be  discharged  only  in  their  capacity  as  such 
justices.     Id. 

36.  The  Legislature  being  empowered  by  the  Constitution  to  confer  on  Courts 

of  Civil  Appeals  "such  other  jurisdiction,  original  or  appellate,  as 
may  be  prescribed  by  law,"  could  impose  on  justices  of  such  courts 
additional  judicial  duties  which  have  relation  simply  to  a  method  of 
appeal  of  causes  determined  by  those  courts.     Id. 

37.  The  writ  of  error  is  a  mode  of  securing  revision  of  causes  on  appeal.     Its 

allowance  may  involve  the  exercise  of  judicial  power;  but  nothing  in  the 
Constitution  forbids  the  exercise  of  such  power  by  justices  of  the  Courts 
of  Civil  Appeals  in  allowing  appeals  from  those  courts  to  the  Supreme 
Court.  In  the  absence  of  prohibition  the  Legislature  may  confer  on 
judges  the  authority  to  perform  judicial  acts  necessary  to  the  due  ad- 
ministration of  the  law,  as  it  empowers  judges  to  perform  certain 
judicial  acts  in  chambers  or  in  vacation;  or  as,  in  the  Federal  practice, 
the  Chief  Justice  of  a  State  Supreme  Court  is  authorized  to  allow  a 
writ  of  error  for  the  review  of  its  decision  bv  the  Supreme  Court  of 
the  United  States.     Id. 

38.  The  Constitution  not  only  fails  to  declare  the  mode  by  which  the  juries- 

diction  of  the  Supreme  Court  may  be  made  to  attach,  but  directly 
authorize*^  the  legislature  to  limit  and  change  the  jurisdiction  itself. 
It  is  equally  competent  for  it  to  establish  the  mode  by  which  that  juris- 
diction may  be  invoked.  Id. 
30.  There  is  no  vested  right  in  the  mode  of  appeal  by  allowance  of  writ  of 
error  by  the  Supreme  Court.  That  method  was  the  creation  of  the 
former  statute;  and  the  jurisdiction  of  that  court  is  to  be  exercised 
under  such  limitations  and  regulations  as  the  Legislature  may  provide. 
The  manner  and  mode  by  which  it  is  acquired  is  matter  for  legislative 
control   in  the  absence  of  constitutional  direction.     Id. 

40.  An  Act  of  the  Legislature  is  to  be  held  valid  unless  forbidden  by  the  Coiv 

stitution  in  express  terms,  or  by  necessary  implication.  The  Act  of 
March  15,  1917,  Laws,  35th  Leg.,  p.  142,  was  a  valid  and  constitutional 
exercise  of  legislative  power.     Id. 

41.  Mr.  Justice  Hawkins,  concurring  in  the  present  order  refusing  the  applica- 

tion for  hearing,  as  being  determined  by  the  previous  action  of  the 
majority  of  the  court  setting  in  operation  the  Act  of  March  15,  1917, 
from  which  he  had  dissented,  files  his  opinion  expressing  his  dissent 
to  that  action  on  the  ground  of  the  unconstitutionality  of  such 
statute.     Id. 
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Article     7,  sec.     4.     Sale  of  school  land.     Prueft  v,  Rohison,  285,  292,  293. 
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[Constitution  of  1845.] 

Article     4,  sec.     3.     Powers  of  courts.     San  Antonio  dc  A,  P.  Ry.  Co,  r. 
Blair,  469. 

[Constitution  of  1861.] 

Article     4,  sees.  3,  10.     Powers  of  courts.     San  Antonio  d  A,  P.  Ry.  Co^ 
V.  Blair,  469. 

[Constitution  of  1866.] 

Article    4,  sees.  3,  6.     Powers  of  courtsu     San  Antonio  d  A.   P.  Ry.   Co» 
V.  Blair,  469,  470. 

[Constitution  of  1869.] 

Article     6,  sees.  3,  7.     Powers  of  courts.     San  Antonio  ti  A.  P.  Ry.  Co, 
V.  Blair,  469. 

[Constitution  of  United  States.] 

Article     3,  sec.     1.     Judicial    power.     San   Antonio   d   A.   P.    Ry.    Co.    r. 

Blair,  489. 
Sixth  Amendment.     White  v.  White,  578,  579. 
Seventh  Amendment.     White  v.  White,  678,  579. 
Fourteenth  Amendment.     White  v.  White,  578,  579. 

Contracts. 

Effected  by  broker.     See  Agency,  J,  2,  3. 

Liability  of  connecting  road.     See  Carriers  of  Goods,  1,  2. 

Refunding  bonds  partly  invalid.     See  Cities,  1,  2,  3. 

Note  taken  on  sale  of  land.     See  Damages,  2. 

Varying  written  instrument  by  parol.     See  Evidence,  1,  2. 

Declarations  of  agent  as  proof  of  abandonment.     See  Evidence,  3. 

Regulating  price  to  be  charged  for  goods.     See  Interstate  Commerce,  1,  2. 

Against   liability   for   negligence.     See   Interstate   Commerce,   7. 

Creating  lien  on  crops.     See  Irrigation,  1,  2,  3. 

To  continue  operation  of  road.     See  Railways,  2,  3,  J^. 

Limiting  damages  recoverable.     See  Telegraph  and  Telephone,  6. 

For  unlawful  interest.     See  Usury,  1,  2. 

Liquidated  damages  for  failure  to  perform.     See  Vendbr  and  Purchaser,  I. 

1.  A  contract  between  a  merchant  in  New  York   (a  fashion  company)  and  one 

in  Texas,  whereby  the  former  sells  and  delivers  merchandise  (patterns) 
to  the  latter,  who,  by  the  agreement,  is  not  to  sell  them  **for  other  than 
catalogue  retail  prices,''  and  not  to  *'sell  any  other  patterns  .  .  .  dur- 
ing the  term  of  this  contract.'*  was  unlawful,  being  violative  of  the  Texas 
Anti-Trust  Act  (Act  of  March  31,  1903,  Laws,  28th  Leg.,  ch.  94,  p.  119), 
in  that  it  fixes  the  price  of  sale  in  Texas,  and  prohibits  the  selling  of 
other  patterns  by  the  purchaser.     Segai  v.  McCall  Co.,  55. 

2.  A  partnership  purchased  a  gin  and  mill,  the  vendors  agreeing  that  while 

the  purchasers  continued  to  operate  such  gin  and  mill  in  the  community 
they,  the  sellers,  would  not  engage  in  similar  business  there.  The  pur- 
chasing partnership  incorporated,  taking  in  a  new  man  as  stockholder 
and  one  of  the  firm  retiring.  They  then  moved  the  gin  and  most,  but 
not  all,  of  the  machinery  connected  with  its  operation  to  another  county,, 
replacing  it  with  other  gin  and  machinery.  The  vendors  thereafter  put 
up  a  new  gin  and  mill  and  operated  it.  The  corporation  sued  them  for 
damages  for  violation  of  their  contract,  seeking  injunction  also  against 
continuance  of  the  business.  They  had  verdict  and  judgment  for  nom- 
inal damages  only,  but  injunction  was  refus^ed.     Held: 

(1)  That  since  the  verdict,  though  only  for  nominal  damages,  estab- 
lished that  defendants  had  broken  their  contract,  plaintiffs  were  en- 
titled to  the  injunction  sought  aguinst  its  continued  violation. 

(2)  The  agreement  not  to  engage  in  a  similar  business  while  the 
purchasers  "operate  such  gin  and  mill"  referred  to  the  operation  of 
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such  business  in  that  community,  and  was  not  limited  to  its  opera- 
tion with  the  very  ma<;hinery  purchased. 
(3>)   The  rights  of  the  purchasers  under  such  contract  could  be  sold 
and  assigned,  and  they  paseed  from  the  partnership  to  the  corpora- 
tion by  assignment  of  the  property  and  contract. 

(4)  The  contract  not  to  engage  in  the  business  was  not  invalid 
restraint  of  trade  at  common  law;  nor  was  it  violative  of  the  anti- 
trust statutes  of  the  State. 

(5)  The  right  to  the  injunction  was  not  lost  by  plaintiff's  failure  for 
more  than  three  years  to  seek  such  equitable  relief.  Malakoff  Oin 
Co.  V.  Riddlesperger,  273. 

3.  To  support  the  contract  of  a  surety,  a  consideration  moving  to  his  prin- 

cipal suffices",  and  extension  of  time  for  payment  of  the  principal's  debt 
constitutes  a  consideration.     Bonner  Oil  Co.  v.  Gaines^  232. 

4.  The  creditor  of  a  corporation  extended  time  for  the  payment  of  an  open 

account  then  due  by  taking  the  note  of  the  corporation  due  at  a  future 
date  executed  by  its  president  for  the  company  and  for  himself  per- 
sonally. The  extension  of  time  to  his  prinv'ipal  was  sufficient  considera- 
tion to  support  the  personal  liability  of  the  president;  and  it  was 
immaterial  that  he  signed  the  note  voluntarily,  and  without  demand  by 
the  creditor  that  he  assumes  personal  liability  as  a  condition  of  the 
extension.  Id. 
6.  A  building  contractor  and  his  sureties  giving  bond  to  the  owner  of  the 
property  to  pay  all  indebtedness  to  be  incurred  by  the  contractor  in 
carrying  out  his  undertaking  and  complete  the  same  free  of  all 
mechanics'  liens,  with  provision  that  same  is  made  for  the  benefit  of  and 
may  be  sued  on  by  all  persons  who  may  become  entitled  to  liens,  were 
liable  thereon  to  sub-eontractors  furnishing  materials  for  the  work, 
though  the  latter  failed  to  fix  such  liens  by  complying  with  the  statute 
(Rev.  Stats.,  art.  5623).  Bullard  v.  Norton,  107  Texas,  671,  followed. 
Texas  Class  d  Paint  Co.  v.  Croivdua,  346. 

Contributory  Negligence. 

Leaping  from  train  to  avoid  imaginary  danger.     See  Negligence,  7. 
Exposure  of  cotton  to  fire.     See  Negligence,  6. 

Corporations. 

Insurance  association  created  by  Employers'  Liability  Act.     See  Constitu- 
tional Lato,  JO. 
President  signing  note  for  company.     See  Contracts,  4- 

1.  Corporations  may  be  authorized  to  issue  capital  &tock  for  property  received 

only  on  furnishing  satisfactory  evidence  of  its  value  to  the  Secretary  of 
State.  The  discretion  lodged  in  him  to  refuse  to  receive  and  file  a 
charter  where  he  finds  such  evidence  unsatisfactory  can  not  be  controlled 
by  the  Supreme  Court  through  writ  of  mandamus.  Case,  a  patent  right 
taken  as  a  part  of  the  subscribed  capital  at  a  valuation  of  $64,050.00. 
Beach  v.  McKay,  Secy,  of  State,  224. 

2.  Whether  patent  right  can   be  taken  as  property  received  by  a  proposed 

corporation  and  a  basis  for  issuing  capital  stock,  is  questioned  but  not 
decided.    Id. 

Correction  of  Judgment. 

Clerical  error  corrected  on  motion.  '  See  Limitation,  2,  3. 

Counties. 

Bonds  for  improvement  of  liighway.     See  Roads,  15. 

County  Judg^. 

Writ  of  mandamus  against.     See  Jurisdiction  of  Supreme  Court,  1. 
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Courts,  Civil  Appeals, 

Granting  writs  of  error  by  justices  of.     See  Constitutional  Law^  34,  55. 

Courts,  Supreme. 

Granting  writ  of  error.  See  Constitutional  Law,  5^-^/. 
Jurisdiction  of.  See  Jurisdiction  of  Supreme  Court,  1-5. 
Procedure  in.     See  Practice  in  Supreme  Court,  1-4. 

Crops. 

Creating  lien  upon.     See  Irrigation,  /,  2,  3. 

Cross-action. 

Citation  and  appearance.     See  Appearance,  1, 

Cross-assignment. 

Writ  of  error  on.     See  Practice  in  Supreme  Court,  1, 

Custom. 

Violation  of  constitutional  restriction.     See  Constitutional  Lav?,  22. 

Damages. 

Interest  not  claimed.     See  Amount  in  Controversy,  1,  2. 

Verdict  for  nominal  damages.     See  Contracts,  2. 

Exemplary  damages  recoverable.     See  False  Imprisonment,  1. 

Contracts  restricting  amount.     See  Interstate  Commerce,  7. 

Breach  of  promise  and  seduction.     See  Promise  of  Marriage,  i,  2,  3. 

Place  of  contract  or  performance.     See  Telegraph  and  Telephone,  8. 

Liquidated  damages  for  non-performance.     See  Vendor  and  Purchaser,  1,  2. 

1.  Plaintiff  seeking  damages  for  injured  feelings  from  being  prevented  from 

attending  his  mother's  funeral  by  negligence  of  a  telegraph  company 
in  delivery  of  the  message,  and  the  charge  confining  his  recovery  to  such 
damages,  it  was  not  error  to  refuse  a  requested  instruction  that  plaintitT 
could  not  lecover  damages  for  grief  occasioned  by  tlie  death  of  his 
mother.  It  was  proper  and  the  better  practice^  it  seems,  to  give  such 
charge  in  cases  of  this  character;  but  the  refusal  was  not  ground  for 
reversal.     Western  U.  Tel.  Co.  v.  Wilson,  375. 

2.  On  allegation  and  proof  that  the  defendants  had  agreed  that  plaintiffs,  in 

settlement  for  their  equitable  interest  in  land,  should  have  whatever  in 
excess  of  a  certain  sum  was  realized  from  its  sale  by  defexulants  direct 
to  other  parties,  the  latter  were  liable,  prima  facie,  for  the  face  value 
of  a  note  taken  by  them  for  such  excess  and  made  payable  to  another 
party  in  settlement  of  their  debt  to  him.     O'Neal  v.  Bush  d  Tillar,  247. 

Dangerous  Place. 

Child  on  board  locomotive  engine.     See  Negligence,  1,  2,  3, 

Death. 

Message  summoning  to  funeral.  See  Damages,  1;  Telegraph  and  Tele- 
phone, 2-5. 
1.  Tlie  result  reached  by  the  Court  of  Civil  Appeab  (El  Paso  &  S.  W.  Co.  v. 
La  Londe,  173  S.  W.,  890)  in  affirming  a  recovery  by  the  widow  and 
temporary  administratrix  in  a  suit  in  Texas  on  a  right  of  action  for 
death  created  by  the  Constitution  and  laws  of  New  Mexico,  where  the 
injuries  and  death  occurred,  is  approved,  per  curiam,  by  refusal  of  a 
writ  of  error.  Mr.  Justice  Hawkins,  in  an  opinion  concurring  in  over- 
ruling applicant's  motion  for  rehearing,  examines  the  laws  of  New 
Mexico  and  gives  the  reason  on  which  his  concurrence  is  baaed.  Efl  Pa^o 
S.  W.  Co.  V.  La  Londe,  67. 
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Debt 

Refunding  invalid  municipal  debt.     See  Cities,  i,  2,  5. 
Sale  of  community  property  to  pay.     S^  Community  Property ,  1. 
Meaning  of  term  "existing  debt".     See  Constitutional  Law,  22. 
Renewals  at  unlawful  interest.     See  Vsury,  i,  2, 

Declarations. 

Of  agent  to  show  abandonment  of  contract.     See  Evidence,  3. 

Deeds. 

To  support  title  by  five  years  possession.     See  JAmitation,  J^-1. 
Possession  of  beneficiary  under  deed  to  trustee.     See  Limitation,  IS, 
Sale  under  trust  deed.     See  Powers,  1-4. 

1.  The  law  prescribes  no  form  of  words  or  action  to  constitute  delivery  of  a 

deed.  If  it  be  so  disposed  of  by  the  grantor  as  to  evince  clearly  an 
intention  on  his  part  that  it  shall  have  effect  as  a  conveyance,  this  is 
sufiWiient,  without  manual  delivery  to  grantee.  Taylor  v.  Sanford, 
Admr.,  340. 

2.  Grantor   executed   a   deed   of   real    property    to   grantee,   caused    it   to   be 

filed  and  recorded,  and  sent  it  to  her  by  mail  with  a  letter  explaining 
his  intention  to  make  the  property  hers.  He  committed  suicide  on  the 
next  day,  and  the  deed  was  not  received  by  nor  its  existence  known  to 
her  until  after  his  death.  Held  that  there  was  a  completed  delivery  of 
the  deed  to  grantee  in  the  lifetime  of  the  grantor.  The  facts  that  the 
deed  did  not  reach  her  in  his  lifetime,  and  that  it  was  in  his  power  to 
recall  possession  after  placing  it  in  the  mail,  were  immaterial.     Id. 

3.  That  the  grantee  did  not  receive  nor  know  of  a  deed  of  gift  recorded  and 

sent  to  her  by  mail  until  after  the  death  of  the  grantor,  and  that  it 
required  of  her  assumption  of  some  existing  incumbrances  against  the 
property,  did  not  defeat  the  conveyance  for  want  of  acceptance  in  his 
lifetime, — she  having  accepted  and  assumed  payment  of  the  incumbrances 
on  learning  the  facts.     Id, 

4.  A  delivered  instrument  amounting  to  a  deed  of  gift  should  operate  by  a 

presumed  a-ss^nt  of  grantee  until  a  dissent  or  disclaimer  appears.     Id. 

Deficiency. 

Appropriations  to  cover.     See  Constitutional  Law,  21-24. 

Degrree  of  Care. 

To  child  permitted  on  board  engine.     See  Negligence,  1,  2,  3. 
To  prevent  escape  of  fire.     See  Negligence,  6. 

Delivery. 

Of  conveyance  by  grantor.     See  Deeds,  1-4- 

Free  delivery  limits.     See  Telegraph  and  Telephone,  1. 

Delivery  Bond. 

1.  Sureties  on  a  delivery  bond  for  property  taken  in  execution  are  liable  for 
the  stated  value  of  the  property  in  case  it  is  not  returned  to  be  sold  as 
provided  in  the  bond.  They  are  not  released  from  this  liability  by  the 
fact  that  their  principal  was  insolvent  at  the  time  and  was  subsequently 
adjudged  a  bankrupt,  whereby  the  property  in  question,  passing  into  the 
possession  of  the  bankruptcy  court,  could  not  be  surrendered  for  sale. 
Evans  v.  Rea,  260. 

Deposit. 

Cheek  payable  to  fictitious  person.     See  Banks  and  Banking^  1,  2. 

Payable  only  on  production  of  pass  book.     See  Husband  and  Wife,  1. 

Of  insurance  company's  securities  with  State  Treasurer.     See  Taxation,  2. 
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Description. 

Southeast  half  of  section.     55ee  Boundaries,  1. 

Devise. 

Of  land  partly  owned.     See  Wills,  t,  2,  3. 

Discovered  Peril. 

Defeating  defense  of  contributory  negligence.     See  yegligence,  4. 
Applies  to  cases  of  injury  to  property.     See  Negligence,  5. 
Property  left  exposed  to  fire.     See  Negligence,  6. 

Discretion, 

In  receiving  and  filing  corporate  charter.     See  Corporations,  1. 

Election  of  Bemedies. 

Heir  taking  as  devisee  under  will.     See  Wills,  1,  2,  3. 

Elections. 

Primary    election    for    presidential    candidate.     See    Constitutional    Law, 

25-32. 
Senatorial  primary  election.     See  Constitutional  Law,  33. 

1.  The  Act  of  August,  1913,  Laws,  33d  Leg.,  1st  Called  Session,  p.  101   (Sena- 

torial Primary  Election  T>aw)  being  on  a  cognate  subject  and  obviously 
intended  to  supplement  the  primary  election  law  of  1905  (Act  of  May, 
1906,  T>aw8,  29th  Leg..  1st  Called  Session,  p.  620)  thereby  completing 
one  general  scheme  of  legif«lation  upon  that  particular  subject,  the  two 
statutes  should  be  read  and  construed  together.     Beene  v.  Waples,   140. 

2.  Sectiori  34  of  the  Senatorial   Primary  Election  T^w  of   1913    (Laws,   33d 

Leg.,  1st  Called  Session,  p.  109)  in  enacting  that  officers  of  such  election 
should  be  paid  "as  provided  by  law  for  holding  elections  in  other 
cases,"  refers,  to  the  enactment  in  the  Primary  Election  Law  governing 
such  payment,  that  is  by  assessment  against  the  candidates  by  the 
county  ^executive  committee  of  the  party  (Laws,  29th  Leg.,  1st  Called 
Session,  p.  546,  sec.  111).  It  does  not  refer  to  the  general  law  providing 
for  the  payment  of  expenses  of  elections,  not  primaries,  which  is  to  be 
made  out  of  the  county  treasury  (Rev.  Stats.,  1911,  arts.  2295, 
2296).     Id. 

3.  The  action  of  the  executive  committee  of  a  party  in  placing  on  the  official 

ballot  as  party  nominee  the  name  of  the  candidate  where  no  nomination 
for  such  office  was  made  at  the  primary  election,  would  not  be  an  in- 
vasion of  the  legal  rights  of  one  who  was  a  member  of  the  party  and 
announced  candidate  for  the  office  unless  there  was  a  law  prohibiting 
such  action  by  the  committee;  but  if  s-uch  action  be  forbidden  by 
statute,  and  would  inflict  on  complainant,  as  candidate  for  the  office, 
material  injury  for  which  he  had  no  adequate  legal  redress,  the  com- 
mittee could  be  res-trained  by  injunction  from  so  acting.  Oiltncre  v. 
Waples,  168. 

4.  By  articles  3172,  3173,  Revised  Statutes   (Primary  Election  Law),  the  ex- 

ecutive committee  of  a  party  have  the  right  to  place  on  the  official 
ballot,  as  party  nominee,  a  name  of  their  own  selection,  where  the  can- 
didate chosen  at  the  primary  election  dies  or  declines  the  nomination 
before  the  general  election;  but  except  in  such  case  they  are  directly 
forbidden  by  the  statute  from  so  doing.  Id. 
6.  The  language  of  article  3173,  Revised  Statutes:  "No  executive  committee 
shall  ever  have  any  power  of  nomination,  except  where  a  nominee  has 
died  or  declined  the  nomination  as  provided  in  article  3172,"  is  plain, 
and  leaves  nothing  for  interpretation  or  construction;  and  the  courts 
are  without  power  to  set  it  aside  or  to  prescribe  means  for  supplying 
an  omission  in  its  provis-ions,  especially  a  means  which  the  statute  ex- 
pressly forbids.     Id. 
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Elections —  Continued. 

6.  A  primary  election  was  held  to  select  candidates  for  the  Democratic  party. 

Thereafter,  and  before  the  general  election,  a  vacancy  was  created  in 
the  office  of  Railroad  Commissioner  by  the  death  of  a  member  whose  term 
of  office  did  not  expire  until  two  years  later,  and  for  whose  position, 
no  vacancy  being  anticipated,  no  nomination  had  been  made  at  the 
primary  election.  The  Democratic  Executive  Committee  of  the  State 
selected  a  candidate  and  were  about  to  place  his  name  on  the  official 
ballot  as  Democratic  nominee  for  that  office.  Plaintiff,  a  Democrat,  who 
had  meantime  announced  himself  as  a  candidate  for  the  office  sought  to 
enjoin  this  action  by  the  committee  as  prejudicial  to  his  right  to  contend 
for  such  office  as  a  Democrat.  Construing  articles  3172,  3173,  Rev. 
Stats.,  the  Primary  Election  Law,  it  is  held: 

( 1 )  The  purpose  of  all  rules  of  construction  is  simply  to  ascertain  the 
legislative  intent;  but  this  intent  must  be  consistent  with  the  words 
of  the  statute  itself.  There  can  be  no  intent  in  a  statute  not  found 
in  its  words,  and  certainly  there  can  be  none  that  is  expressly  nega- 
tived by  its  words. 

(2)  The  grant  of  the  power  to  the  committee  to  act  in  k  particular 
instance  and  the  omission  to  provide  any  method  for  nomination 
in  another  possible  case  of  vacancy  can  not  imply  a  power  in  it  to 
so  act  in  the  teeth  of  a  plain  negation  of  that  power  by  the  statute 
except  in  the  particular  instance  in  which  it  was  authorized. 

(3)  The  Legislature  having  authority  to  provide  reasonable  methods 
for  making  party  nominations,  but  not  to  absolutely  prohibit  any 
nomination  being  made,  their  failure  to  provide  method  for  a  nom- 
ination in  a  particular  case  left  the  selection  of  a  nominee  open  to 
any  method  agreeable  to  party  usage  and  not  expressly  forbidden 
by  law,  but  not  to  a  method  so  forbidden. 

(4)  The  Legislature  having  undertaken  by  statute  to  regulate  the 
matter  of  party  nominations,  the  enforcement  of  such  statute  in- 
volves a  judicial  question  which  is  to  be  dealt  with  by  the  courts  as 
the  only  means  of  giving  the  law  effect,  and  not  merely  a  political 
one  under  the  uncontrolled  management  of  party  machinery. 

(6)  The  candidacy  of  the  plaintiff  having  the  protection  of  the 
statutes  which  declares  the  proposed  nomination  unlawful,  his  right 
to  be  unopposed  by  an  unlawful  nomination  is  a  legal  one,  in  which 
he  is  entitled  to  demand  protection. 

(6)  The  proposed  action  of  the  committee  threatened  a  material  injury 
to  plaintiff,  for  the  redress  of  which  no  adequate  legal  remedy 
existed,  entitling  him  to  equitable  relief. 

(7)  In  a  concurring  opinion,  Mr.  Justice  Hawkins  suggests  that  article 
2966,  Revised  Statutes,  prohibiting  the  placing  on  the  official  ballot 
of  any  names  not  nominated  at  the  primary  election,  is  inapplicable 
as  applied  to  the  case  at  issue,  because  it  was  not  within  the  power 
of  the  Legislature  to  prohibit  party  nominations  entirely,  nor  to 
prescribe  impossible  conditions  therefor;  and  that  in  this  case  it  was 
still  possible  to  resort  to  methods  of  nominations  in  accordance  with 
usage,  and  not  prohibited,  as  was  nomination  by  the  executive  com- 
mittee, by  express  terms  of  the  statute.     Id. 

7.  Mr.  Justice  Yantis,  dissenting,  is  of  the  opinion: 

(1)  That  the  action  of  the  executive  committee  in  selecting  and  placing 
on  the  official  ballot  the  name  of  a  candidate,  where  action  by  primary 
election  was  impossible,  was  warranted  by  the  intent  discoverable  from 
the  terms  of  the  Act  generally. 

(2)  And  that  the  wrong  complained  of  was  an  invasion  of  the  political, 
not  of  the  civil  rights  of  plaintiff,  in  which  it  was  beyond  the  power 
of  a  court  of  equity  to  interfere.     Id. 

Employer's  Liability  Act. 

Constitutionality  of.     See  Constitutional  Law,  1-11, 
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Equitable  Title. 

T^an^fe^  by  oonveyniioe  of  legal  title.     See  Vendor  and  Purchaser,  J. 

Error. 

Not  ground  for  reversal.     See  Uarmleaa  Error,  1,  2,  S. 

In  determination  of  question  of  fact,     f^ee  J urisdwtion  of  Supreme  Court,  2, 
In  matter  of  substantive  law.     See  Jurisdiction  of  Supreme  Court,  S. 
Certified  question  or  writ  of  error.     See  Jurisdiction  of  Supreme  Court,  J^. 
Clerical  error  corrected  on  motion.     See  Limitation,  2,  3. 

E8topi>el. 

Opponent  not  misled.     See  Banks  and  Banking,  2. 

Evidence. 

Facts  proven  by  another  witness.     See  Harmless  Error,  3. 
Emission  of  sparks  from  engine.     See  Xegltgence,  9. 
Reasonableness  of  attorney's  fee.     See  Notes  and  Bills,  1. 
Newly  iliscovered  evidence.     See  Promise  of  Marriage,  \,  5. 

1.  The   general   rule  that    parol   evidence  can   not  be  received  to  contradict, 

vary,  or  add  to  the  terms  of  a  written  contract,  is  subject  to  this  well 
settled  exception:  If  the  instrument  itself  shows  to  be  ambiguous  or 
incomplete,  parol  evidence  is  admissible  to  show  what  the  real  contract 
was,  to  the  extent  necessary  to  remove  the  ambiguity  and  to  make  com- 
plete the  terms  which  the  written  contract  shows  to  be  incomplete. 
Magnolia  Warehouse  c(-  8tor,  Co.  v,  Davis  d  Blackwell,  422. 

2.  A  written  contract  })rovided  for  excavation  and  removal  of  earth  to  pre- 

.pare  site  for  building.  The  contractors  were  to  "furnish  the  tools, 
appliance^/  and  labor  necessary  to  excavate  the  earth  .  .  .  and  trans- 
port the  j^ame  to  points  that  have  been  indicated."  Another  section  of 
the  instrument  named  the  price  per  cubic  yard  "excavated  and  hauled 
into  such  place  as  may  be  designated  by  the  owner,"  and  that  for  each 
cubic  yard  **excavated  and  loaded  on  cars."  Another  section  provided: 
"No  payment  for  overhaul  will  be  allowed.  The  contractor  has  examined 
the  plans  and  the  site  of  the  work  and  understands  the  distance  to 
which  the  earth  will  have  to  be  hauled."  Held  (Mr.  Chief  Justice  Phillips 
dissenting)  that  the  terms  of  the  written  contract  being  on  its  face  in- 
complete, and  to  some  extent  contradictory,  parol  evidence  was  properly 
admitted  to  show: 

( 1 )  That  the  points  to  which  the  earth  was  to  be  hauled  and  at  which 
it  was  to  be  delivered  by  the  contractor  were  a  gully  near  the  site, 
and  cars  to  be  furnished  by  the  owner  on  the  railway  track. 

(2)  That  the  "tools  and  appliances"  to  be  furnished  by  the  contractors 
did  not  include  cars;  and  that  these  were  to  be  cars  furnished  by  the 
owner, — constituting  the  place  where  the  contractors  undertook  to 
deliver  the  earth  loaded  on  them, 

(3)  That  the  hauling  to  and  loading  on  the  cars  was  all  that  ^%as 
meant  by  the  term  "transport"  as  used  in  the  contract,  such  cars 
being  the  designated  and  understood  place  of  delivery.     Id, 

3.  Evidence  of  a  general  agent  of  defendant,  that,  after  he  had  notified  de- 

fendant that  plaintifT  repudiated  the  contract,  plaintiff  dropped  it  and 
never  insisted  any  more  on  any  rights  under  it,  was  admitted  to  show 
abandonment  of  the  contract  by  plaintiff.  This  could  be  only  on  the 
ground  that  the  agent's  relation  to  the  transaction  was  such  that  failure 
to  insist  to  him  on  the  contract  could  be  regarded  as  an  abandonment 
of  it.  Hence  a  subsequent  declaration  by  the  agent  that  he  would  advise 
his  principal  to  settle  with  plaintiff  was,  in  view  of  such  relation,  ad- 
missible in  disproof  of  his  testimony  as  to  the  contract  being  abandoned. 
Slayden  v.  Palmo,  413. 

Exceptions. 

Where  bill  of  exceptions  is  unnecessary.     See  Bill  of  Exceptions,  1-4- 
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Exchange  of  Lands. 

Claim  of  broker  for  commission.     See  Agency,  i,  2,  S. 

Execation. 

Liability  of  sureties.     See  Delivery  Bond,  1. 

Exemplary  Damages. 

Unlawful  arrest  by  defendant's  instructions.     See  False  Jmpriaonmentj  1. 

Express  Company. 

Occuption  tax  upon.     See  Taxation,  6. 

Extension  of  Time. 

To  support  agreement  of  sureties.     See  Contracts,  3,  J^, 

Failure  of  Consideration. 

Failure  of  vendor's  title.     See  Innocent  Purchaser,  1. 

False  Imprisonment. 

1.  Recovery  being  had  of  actual  and  exemplary  damages  for  false  <  imprison- 
ment where  plaintiff  was  arrested  by  a  deputy  constable  employed  by 
defendant  to  preserve  order  on  his  show  grounds,  it  is  held: 

(1)  The  testimony  considered  does  not  present  an  absence  of  legal 
evidence  to  show  that  the  officer  acted  by  defendant's*  directions  and 
under  his  employment,  not  merely  on  his  own  volition  as  peace 
oflSoer. 

(2)  If  the  officer  acted  within  the  scope  of  his  employment,  though 
he  exceeded  his  instructions,  defendant  was  liable. 

(3)  If  the  arrest  was  by  defendant's  instructions  and  the  unlawful 
violence  exercised  in  his  presence  and  with  his*  tacit  consent,  a  re- 
covery of  exemplary  damages  also  was  warranted.  Rucker  v. 
Barker,  280. 

Fellow  Servants. 

Negligence  cimtributing  to  injury.     See  Master  and  Servant,  4,  5,  6. 

Fences. 

Temporary  breaks  in  inclosure.     See  Limitation,  15, 

Fictitious  Person. 

Check  made  payable  to.     See  Banks  and  Banking,  1,  2. 

Fire. 

Insurer  settling  with  owner.     See  Action,  J;  Harmless  Error,.  1-2. 
Exposure  of  cotton  to.     See  Negligence,  6. 
Inference  from  escape  of  sparks.     See  Negligence,  8, 
Escape  of  sparks  at  other  times.     See  Negligence,  9. 

Fixing  Prices. 

Agreement  in  restraint  of  trade.     See  Contracts,  1. 

Foreign  Law. 

Injuries  in  another  State.     See  Death,  1. 

Forfeiture. 

For  non-pajrment  of  premiums.     See  Insurance,  Life,  l-^. 
Occupancy  of  school  land  by  family.     See  Public  Lands,  1,  2,  S. 
Affidavit  of  s^ettlement.     See  Public  Lands,  4' 
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Abandonment  of  residence.     See  Public  LandSf  5,  6, 
Lease  during  life  of  existing  lease.     See  Public  Lands,  7. 
Failure  to  pay  purchase  money.     See  Vendor  and  Purchaser,  1, 

Tree  Delivery  Limits. 

Extra  compensation  for  delivery.     See  Telegraph  and  Telephone,  1. 

Pree  Pass. 

Penalty  for  use  of.     See  Railways,  5, 

Gift. 

Acceptance  by  grantee.     See  Deeds,  3,  4- 

Governor. 

Compensation  of.     See  Constitutional  Law,  21-24. 

Guaranty. 

Of  genuineness  of  indorsement.     See  Batiks  and  Banking,  1. 

Habeas  Corpus. 

Remanding  to  custody.     See  Constitutional  Law,  19. 

Harmless  Error. 

Judgment  proper  under  evidence.     See  Public  Lands,  4- 

1.  The  owner  and  the  insurer  of  cotton  having  joined  in  an  action  against  a 

railway  company  for  negligently  causing  its  destruction  by  fire,  a  charge 
that  any  recovery  awarded  should  be  in  favor  of  the  insurer,  but  not  of 
the  owner,  was  harmless  error  as  to  the  latter  where  the  evidence  was 
undisputed  that  he  had  no  interest  in  the  recovery,  but  wa.s  bringing 
suit  merely  for  the  benefit  of  the  insurer  and  because  the  terms  of  hi« 
policy  required  him  so  to  do.  Nussbaum  d  Scharff  v.  Trinity  d  B.  V, 
Ry.  Co.,  407. 

2.  If  plaintiff's  case  was  prejudiced  before  the  jury  by  a  charge  whereby 

recovery  was  allowed  only  to  the  insurance  corporation,  instead  of  the 
individual  insured,  the  prejudice  could  not  affect  the  latter,  who  "was 
only  a  nominal  party  having  no  interest  in  the  recovery;  nor  could  it 
be  complained  of  by  the  corporation,  it  having  joined  as  plaintiff  and 
shown  by  the  proof  that  it  was  solely  entitled  to  the  benefit  of  the 
recovery.    Id. 

3.  Admission   of  evidence,   though   it   should  be   held   incompetent,   was    not 

ground  for  reversal  where  the  same  fact  was  proven  by  anot);ier  witness 
without  objection  taken.     Slayden  v.  Palmo,  413. 

Highways. 

Improvement  bonds  for  roads  and  bridges.     See  Roads,  1-4. 
Paving  with  shell.     See  Roads,  5. 

Homestead. 

1.  The  husband,  acting  in  good  faith,  had  the  right  to  abandon  the  homestead 
and  acquire  another,  though  the  wife  was  injr^ane;  her  consent,  though 
sane,  was  not  necessary  to  enable  him  to  do  so.     Pierce  v.  Gibson,  62. 

Husband  and  TVlfe. 

Sale,  by  husband  of  insan**  wife.     See  Community  Property,  1. 
Abandonment  of  homestead  by  husband.     See  Homestead,  1. 
Conveyance  by  husband  after  wife's  death.     See  Limitation,  10,  12. 
1.  It  was  ruled  in  this  case  by  the  Court  of  Civil  Appeals   ( 152  S.  W.,  691 ) 
that  where  the  husband  and  wife  had  deposited  her  separate  means  to 
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her  individual  credit  in  the  savings  department  of  a  bank  to  be  paid 
out  only  on  draft  by  the  depositor  and  production  of  the  pass  book  then 
delivered  to  her,  the  control  over  his  wife's  separate  estate  given  the 
husband  by  statute  protected  the  bank  in  making  payment  of  such  deposit 
to  another  on  the  husband*si  check  and  without  production  of  the  pass 
book,  as  against  the  claim  of  the  wife  who  retained  the  pass  book  and 
and  signed  no  check.  Held  that  this  ruling  was  in  conflict  with  that  of 
the  Court  of  Civil  Appeals  for  the  Fourth  District  in  CConnell  v.  Storey, 
105  S.  W.,  1174,  and  the  Court  of  Civil  Appeals  is  required  by  mandamus 
to  certify  the  question.     Warren  v,  Willson,  Chief  Justice,  262. 

Identity. 

Of  payee  of  check.     See  Banks  and  Banking,  1,  2, 

Impeachment  of  Witness. 

By  newly  discovered  evidence.     See  Promise  of  Marriage,  5. 

Incumbrance. 

Assumption  on  exchange  of  lands.     See  Agency,  2. 
Assumption  by  grantee  in  deed  of  gift.     See  Deeds,  S. 
Subrogation  to  lien.     See  Vendor  and  Purchaser,  3, 
Liability  to  innocent  purchaser.     See  Vendor  and  Purchaser,  4. 

Indorsement. 

Of  check  payable  to  fictitious  person.     See  Banks  and  Banking,  1,  2. 

Injunction. 

Against   issuance  of   illegal  treasury  warrants.     See   Constitutional  Law, 

2J-23. 
Right  not  lost  by  laches.     See  Contracts,  2. 
Against  placing  name  on  official  ballot.     See  Elections,  3,  6. 

Innocent  Purchaser. 

Liability  of  party  assuming  debt.  See  Vendor  and  Purchaser,  4. 
1.  The  purchaser  of  notes  for  value  and  before  maturity  is  not,  from  the 
mere  fact  that  they  recite  that  they  were  given  for  purchase  money  of 
land  and  secured  by  a  vendor's  lien  retained  thereon,  put  upon  inquiry 
as  to  the  sufficiency  of  the  vendor's  title  or  taxed  with  notice  of  failure 
of  consideration  for  the  notes  by  failure  of  title,  where  nothing  in  sucU 
recitals  suggested  that  it  was  defective.     Brannin  v.  Richardson,  112. 

Insanity. 

Sale  of  real  estate  by  husband.     See  Community  Property,  1. 
Right  to  trial  of  issue  by  jury.     See  Constitutional  Law,  12-11. 
Presumption  of  sound  mind.     See  Constitutional  Law,  18. 
Remanding  to  custody  for  trial  of  issue.     See  Constitutional  Law,  19. 
Trial  under  invalid  law.     See  Constitutional  Law,  1220. 
Abandonment    of    homestead    by    husband    of    insane    wife.     See    Home- 
stead, 1. 

Insolvency. 

Effect  upon  liability  of  sureties.     See  Delivery  Bond,  1. 

Instructions  to  Juries. 

Verbal  agreement  for  sale  of  land.     See  Agency,  8. 
Charge  on  estoppel  unwarranted.     See  Banks  and  Banking,  2. 
Preserving  objections  to  charge.     See  Bill  of  Exceptions,  1-4. 
Vol.  108-43 
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On  damages  for  grief  caused  by  death.     See  Telegraph  and  Telephone,  1. 
In  action  by  owner  and  insurer  of  cotton  burned.     See  Harmless  Error,  1,  2. 
Error  in  substantive  law.     See  Jurisdiction  of  Supreme  Court,  3. 
Affirmative  presentation  of  issue.     See  Master  and  Servant,  5. 
On  degree  of  care  required.     See  'Negligence,  9. 
Prima  facie  case  un rebutted.     See  Negligence^  8. 

1.  The   effect    of   giving   an   erroneous   charge   can   be   obviated   only  by   its 
•         withdrawal.     The   giving   of   a   correct   but   contradictory   statement   of 

the  law  on  the  s-ubject,  in  another  paragraph  of  the  charge,  will  not 
suffice  to  cure  the  error.     Oulf,  T.  d  W.  Ry.  Co.  v,  Dickey,  127. 

2.  An   erroneous   instruction   to   find  for  defendant   if  certain    (insufficient) 

facts  were  proven,  was  not  cured  by  a  oorrect  instruction  given  in  another 
part  of  the  charge.  It  could  not  be  determined  which  of  the  contra- 
dictory charges  the  jury  followed.  Nusshaum  d  Scharff  v.  Trinity  d  B, 
V.  Ry.  Co.,  407. 

3.  Where  it  was  sought  to  hold  one  occupying   fiduciary   relations   for  the 

amount  of  a  note  realized  on  the  sale  of  property  so  held,  the  failure  to 
instruct  that  the  measure  of  recovery  was.  the  value,  rather  than  the 
amount  of  such  note  was  error  of  omission  merely,  and  not  available  in 
the  absence  of  request  for  submission  of  the  issue  as  to  the  actual  value 
of  the  note.     (VNeal  v.  Bush  d  Tillar,  247. 

4.  Where  a  request  for  a  peremptory  instruction  to  find  for  defendant  has 

been  refustd,  charges  thereafter  requested  for  the  purpose  of  eecuring 
a  proper  submi<tsion  of  the  issue  of  assumed  risk  (the  question  of  leaving 
such  is**ue  to  the  jury  having  been  already  ruled  on)  can  not  be  held  to 
invite  the  error  of  submitting  such  issue  instead  of  giving  the  peremp- 
tory charge.     Pat  ton  v.  Dallas  Oas  Co.,  321. 

5.  Plaintiff  sought  recovery  for  injuries  by  a  fall  from  the  platform  of  a  ear 

while  he  was  alighting.  Refusal  of  a  requested  inptruction  that  if  the 
car  came  to  a  stop  gradually  and  without  any  sudden  movement  or  jerk 
(wliich  was  the  sole  claim  of  negligence  in  issue)  the  verdict  should  be 
for  defendant,  is  held  not  ground  for  reversal.  Defendant  was  entitled 
to  an  attirmative  pusentation  of  this  defense;  but  this  was  done  by 
the  charge  given,  to  the  effect  that  if  plaintiff  fell  by  losing  his  balance, 
and  was  not  thrown  by  a  sudden  jerk,  he  could  not  recover.  Northern 
Tex.  Trac.  Co.  v.  Evans,  366. 

Insurance,  Fire. 

Joinder  of  owner  and  insurer.     See  Action,  1;  Harmless  Error,  1,  2. 

Insurance,  Life. 

Deposit  of  securities  with  State  Treasurer.     See  Taxation,  2. 

1.  Where  the  contract  of  insurance  provided  that  "a  failure  to  pay  any  pre- 

mium when  du9  will  render  this  policy  wholly  void'*  such  default,  ipso 
facto,  at  once  forfeited  the  policy,  unless  such  forfeiture  was  waived  by 
the  insurer;  and  thi.s  though  the  policy  provided  that  insured  oould 
conif>el  such  waiver  by  paying  the  premium  with  five  per  cent  interest 
within  30  days  after  it  became  due.  Being  forfeited  at  once,  such  for- 
feiture conld  l)e  waived  by  the  insurer  before  the  expiration  of  the  thirty 
days  allowed  the  insured  to  avoid  it.  Underxoood  v.  Security  L.  d 
Ann.  Co.,  381. 

2.  A  letter  by  insurer  to  insured,  following  forfeiture  by  the  latter's  default 

in  payment  of  premiums,  expressing  the  insurer's  desire  that  he  should 
continue  his  insurance  and  asking  the  reason  for  his  default,  was  to  be 
construed  in  connection  with  previous  letters  referring  to  and  waiving 
previous  defaults, '  and  so  considered  constituted  evidence  sufficient  to 
support  a  finding  that  the  insurer  waived  thereby  the  forfeiture  in  ques- 
tion.    Id. 

3.  A  contract  by  the  insurer  provided  that  if  the  insured  should  furnish  an- 
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nually  the  names  of  ten  persons  in  his  county  deemed  insurable  and 
cause  it  to  receive  the  regular  premiums  on  insurance  to  the  amount  of 
ten  thousand  dollars  he  should  receive  annually  a  certain  amount  based 
on  the  amount  of  business  so  obtained.  If  such  agreement  wasi  applicable 
to  policies  taken  out  by  insured  himself,  it  did  not  entitle  him  to  any 
credits  therefor  where  his  premiums  were  not  paid,  but  were  in  de- 
fault. Id 
4.  On  default  in  payment  of  a  premium  at  maturity,  thereby  forfeiting  the 
policy  by  its  terms,  the  insurer  accepted  a  thirty  days  note  therefor 
from  insured,  which  provided  for  waiver  of  the  forfeiture  only  in  case 
such  note  was  paid  at  maturity.  This  not  being  done,  the  forfeiture  be- 
came effective  according  to  the  terms  of  the  note;  and  this  though  a  full 
year's  premium  had  been  paid  on  the  policy,  and  the  beneficiary  wa» 
not  a  party  to  the  agreement  evidenced  by  the  note.     Id. 

Intent. 

As  to  indorsement  to  be  made  on  check.     See  Banks  and  Banking,  2. 
To  make  delivery  of  conveyance.     See  Deeds,  1, 

Intentional  Injury. 

Legislature  can  not  deny  redress.     See  Constitutional  Law,  o. 

Interest. 

Recovery  for,  not  sought.     See  Amount  in  Controversy,  2. 
Renewal  at  unlawful  rate.     See  Usury,  1,  2. 

Interstate  Commerce. 

Liability  of  connecting  roads.     See  Carriers  of  Goods,  1,  2, 
Tax  upon  interstate  commerce.     See  Taxation,  3,  4. 

1.  The  Texas  Anti-Trust  Law   (Act  of  March  31,  1903)   was  not  intended  to 

affect  transactions  constituting  interstate  commerce,  these  being  beyond 
the  power  of  its  Legislature  to  regulate.  But  a  contract  beween  a  New 
York  and  a  Texas  merchant  for  the  sale  and  delivery  of  goods  to  the 
latter,  though  so  far  interstate  commerce,  so  far  as  it  regulates  the  price 
to  be  charged  by  the  latter  for  sale  at  retail  in  Texas  after  delivery  of 
the  goods  there,  and  prohibits  the  dealer  from  buying  from  others,  is 
not  interstate  commerce.  Such  contract  is  forbidden  by  the  Texas 
statute  and  can  not  be  the  basis  of  a  recovery.     Segal  v.  McCall  Co.,  66. 

2.  The  fact  that  a  contract  is  in  part  a  transaction  constituting  interstate 

commerce  does  not  deprive  the  State  of  the  power  to  regulate  it  so  far 
as  it  deals  with  commerce  solely  within  the  State,  such  as  the  sale  of 
such  article  of  commerce  by  the  Texas  purchaser  after  it  has  been  sold 
and  delivered  to  him.  Such  contract  if  unlawful  in  its  restrictions  on 
such  dealings  in  Texas  is  not  enforceable.     Id. 

3.  In  the  absence  of  regulation  by  Congress,  a  State  may  prescribe  its  own 

laws  on  subjects  of  interstate  commerce,  provided  they  do  not  constitute 
a  direct  burden  thereon.     Western  U.  Tel.  Co.  v.  Bailey,  427. 

4.  The  enforcement  in  a  State  of  the  rule  of  law  there  prevailing  which  per- 

mits recovery  for  distress  of  mind  by  reason  of  negligence  in  that  State 
in  delivery  of  an  interstate  telegram,  does  not  constitute  a  direct  burden 
upon  interstate  commerce.  Id. 
6.  The  amendment  to  the  Interstate  Commerce  Law  by  the  Act  of  Congress  of 
June  18,  1910  (Supp.,  1912;  Fed.  Stats.,  Ann.,  112),  requiring  charges 
of  telegraph  companies  to  be  just  and  reasonable,  permitting  them  to 
classify  messages  and  to  charge  different  rates  therefor,  and  giving  the 
Interstate  Commerce  Commission  power  to  determine  and  regulate  the 
reasonableness  of  their  charges,  does  not  mention  or  deal  with  the 
liability  of  such  companies  for  negligeilce.  It  does  not  supersede  State 
laws  on  that  subject,  nor  give  the  companies  power  to  make  regulations 
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limiting  tlieir  liability  for  negligence  and  having  the  effect  of  law  until 
declared  unreasonable  by  the  Commission.     Id. 

6.  It  is  not,  it  seems,  the  function  of  the  Interstate  Commerce  Commission 

to  promulgate  rules  of  law  on  the  subject  of  negligence  by  telegraph 
companies.     That  is  the  province  of  Congress.     Id. 

7.  In  contracts  by  interstate  carriers  of  goods  controlled  by  the  Interstate 

Commerce  Law  it  is  not  permitted  to  the.  carrier  to  contract  against 
liability  for  its  negligence.  And  power  to  limit  the  damages  recoverable 
rests  on  its  giving  the  shipper  choice  of  rates  based  on  the  extent  of 
the  liability  assumed.  Evidence  here  considered  is  held  not  to  show 
any  lower  rate  charged  by  reason  of  attempted  limitation  of  damages 
recoverable.     Id. 

8.  The  fact  that  the  Interstate  Commerce  Law  prohibits  contracts  by  carriers 

of  property  exempting  them  from  liability  for  negligence,  while  no  such 
regulation  is  made  as  to  telegraph  companies,  is  held  to  confirm  the 
conclusion  that,  as  to  the  latter,  no  legislation  on  the  subject  of  their 
negligence  was  intended.    Id. 

Intemrban  Bead. 

Not  embraced  in  term  "railroads."     See  Railxoays,  1. 
Express  business  over.     See  Tawationf  6. 

Invited  Error. 

Charges  requested  after  refusal  of  peremptory  instructions.     See  Instruc- 
tions to  Juries^  4- 

Irrigation, 

1.  The  person  "owning"  land  subject  to  irrigation,  whose  lease  of  water  rights 

may  attach  a  lien  on  the  crops  raised  on  the  land  so  irrigated,  under  the 
terms  of  the  statute  (Rev.  Stats.,  1911,  art.  5009,  sec.  18,  p.  25,  General 
Laws  of  1895)  need  not  be  the  absolute  owner.  One  holding  by  lease 
could  contract  with  the  irrigation  company  for  water  supply  for  his 
crops,  and  thereby  fix  a  lien  in  the  company's  favor  on  the  crops  so 
raised.     Texas  Bk.  &  Tr.  Co.  of  Beaumont  v.  Smith,  265. 

2.  The  lien  upon  crops  created  by  the  contract  of  one  holding  land  with  the 

company  furnishing  water  to  irrigate  same,  by  the  terms  of  the  statute 
(Rev.  Stats.,  1911,  art.  5009)  takes  priority  over  the  lien  of  the  land- 
lord or  a  mortgage  lien,  though  they  were  created  prior  to  the  making 
of  such  contract  for  irrigation.     Id. 

3.  The    legislature    may    give    a    statutory    lien    priority    over    contract    or 

statutory  liens  previously  attaching,  where  its  object  is  to  secure  a 
charge  necessary  to  the  preservation  of  the  property.     Id. 

Judgments. 

On  cross  action  by  another  party.     See  Appearance,  1. 
For  nominal  damages.     See  Contracts,  2. 
Correction  of  clerical  error.     See  Limitation,  2,  S. 
Effect  of  lis  pendens.     See  Limitation,  6. 
In  decree  of  partition.     See  Limitation,  7. 

Judicial  Power. 

Administrative  agency.     See  Constitutional  Law,  7. 
Purpose  or  design  of  statute.     See  Constitutional  Law,  2S. 
Exercised  by  justices  of  (Dourt  of  Civil  Appeals.     See  Constitutional  Law, 
U-4I. 

Judicial  Question. 

Distinguished  from  political.     See  Elections,  6. 
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Jurisdiction. 

Dependent  on  amount.     See  Amount  in  Controversy,  7,  2. 
To  grant  writ  of  error.     See  Constitutional  Law,  34-41. 

Jurisdiction  of  County  Court. 

Determined  by  amount.     See  Amount  in  Controversy,  J,  2. 

Jurisdiction  of  Supreme  Court. 

Questions  of  fact.     See  Carriers  of  Goods,  4. 

Granting  writs  of  error.     See  Constitutional  Law,  344^. 

1.  The  Supreme  Court  has  no  original  jurisdiction  to  issue  the  writ  of  man- 

damus against  a  county  judge.  He  is  not  embraced  in  the  classes  of 
judges  enumerated  in  the  statute  (Rev.  Stats.,  art.  1526)  against  whom 
its  writ  may  so  issue;  neither  is  he  an  "officer  of  tihe  State  Govern- 
ment" in  the  sense  in  which  the  term  is  there  used  (Travis  County 
V.  Jourdan,  91  Texas,  217).  Bostic  v.  County  Judge  of  Rockwall  Co.^ 
421. 

2.  The  finding  by  the  Court  of  Civil  Appeals  that  the  evidence  is  insufficient 

to  authorize  a  judgment  for  the  amount  recovered,  is  purely  upon  a 
question  of  fact.  Its  holding  thereon  is  final  and  can  not  be  reviewed 
by  the  Supreme  Court.  It  is  not  a  holding  that  there  is  no  evidence  a& 
matter  of  law.     Wilson  t?.  Freeman,  Receiver,  121. 

3.  The  refusal  of  the  Court  of  Civil  Appeals  to  consider  an  assigned  error  in 

the  charge  because  objection  to  same  was  not  saved  by  bill  of  exceptions 
on  the  trial,  though  erroneous,  would  not  be  such  error  in  substantive 
law  as  to  furnish  ground  of  jurisdiction  to  the  Supreme  Court  imder 
section  6  of  article  1521,  Rev.  Stats.,  as  amended  by  the  Act  of  March 
28,  1&13  (Laws,  33d  Leg.,  ch.  65,  p.  107).  But  where  the  charge  on  a 
material  issue  was  prejudicially  erroneous  and  the  objection  properly 
saved  and  assigned,  the  refusal  to  reverse  would  be  error  in  substantive 
law,  though  the  appellate  court  improperly  refused  to  consider  the 
assignment.     Oulf,  T.  d  W.  Ry.  Co.  v,  Dickey,  127: 

4.  Questions   of    law   coming   under   neither  of  the   subdivisions    1   to   5   of 

article  1521,  Rev.  Stats.,  as  amended  by  the  Act  of  33d  Leg.,  ch.  66 
(Laws,  1913,  p.  107),  can  not  be  brought  before  the  Supreme  Court  by 
certified  questions  from  the  Court  of  Civil  Appeals.  Its  jurisdiction  to 
correct  an  erroneous  declaration  of  the  "substantive  law"  under  sub- 
division 6  of  that  article  attaches  only  by  writ  of  error.  Beene  v. 
Waples,  141. 
6.  In  a  case  in  which  the  judgment  of  the  Court  of  Civil  Appeals  is  made 
final  by  the  statute  (suit  originating  in  Justice  Court.  Rev.  Stats., 
art.  1591;  Cole  v.  State,  106  Texas,  472),  the  Supreme  Court  has  no 
jurisdiction  to  grant  writ  of  error  though  the  ruling  conflicts  with  that 
of  another  Court  of  Civil  Appeals.  Gallagher  v.  Rahm,  88  Texas,  614,. 
followed.     Camp  v.  National  Eq,  Soc.  of  Belton,  246. 

Jury. 

Trial  by,  defined.     See  Constitutional  Law,  16. 

Knowledge. 

Of  intent  of  drawer  of  chct-k.     See  Banks  and  Banking,  2. 
Of  danger  by  servant.     See  Master  and  Servant,  2,  3. 

Land. 

Conuni&sion  on  exchange  of  lands.     See  Agency,  1,  2,  3. 
Description  in  lease.     See  Boundaries,  J. 
Ownership  defined.     See  Irrigation,  1. 

Landlord  and  Tenant. 

Creation  of  lien  on  crop.     See  Irrigation  1,  2,  3. 

Interval  between  successive  tenancies.     See  Limitation,  9. 
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Ab  constituting  ownership.     See  Irrigation,  1, 

Before  expiration  of  existing  lease.     See  Public  Lands,  7. 

-Legal  Title. 

Conveyance    with   consent    of    equitable    owner.     See    Vendor    and    Pur- 
chaser, 1. 

Legislative  Power. 

Over  rules  of  common  law.     See  Constitutional  Law,  1. 

Imposing  liability  on  consenting  employers.       See  Constitutional  Law,  2. 

Abolishing  technical  defenses.     See  Constitutional  Law,  3. 

Imposing  liability  irrespective  of  negligence.     See  Constitutional  Law,  4. 

Denying  redress  for  intentional  injury.     See  Constitutional  Law,  5. 

Creating  administrative  agency.     See  Constitutional  Law,  7. 

Classification  of  objects  of  statute.     See  Constitutional  Law,  8,  26. 

Preserving  trial  by  jury.     See  Const itutiona.1  Law,  9,  12-20, 

Employers'  Liability  Law.     See  Constitutional  Law,  11. 

Restrictions  upon  official  compensation.     See  Constitutional  Law,  21-24- 

Statute  impracticable  in  operation.     See  Constitutional  Law,  25. 

Taxation  for  public  purpose.     See  Constitutional  Law,  21,    28,  29,  33. 

Control  over  political  parties.     See  Constitutional  Law,  25-33. 

Distribution  of  powers  of  government.     See  Constitutional  Law,  34-41. 

Giving  lien  priority.     Sec  Irrigation,  1,  2,  3. 

liiens. 

Bond  to  secure  again^^t.     See  Contracts,  5. 

Giving  priority  to.     See  Irrigation,  1,  2,  3. 

In  favor  of  sub-contractor.     See  Mechanic's  Lien,  1. 

Priority  in  vendor's  liens.     See  Vendor  and  Purchaser,  3. 

Innocent  purchaser  of  notes.     See  Vendor  and  Purchaser,  4- 

limitation. 

Pleading  now  contract  to  avoid.     See  Usury,  1,  2. 

1.  Where  in  an  action  for  debt  a  new  promise  is  relied  on  to  avoid  a  plea  of 

limitation,  such  promise,  whether  made  before  or  after  the  bar  is  com- 
plete, constitutes  the  cause  of  action  and  must  be  relied  on  for  recovery. 
Cain  V.  Bonner,  399. 

2.  A  motion  to  correct  a  clerical  error  in  the  entry  of  a  judgment  is  not  an 

"action"  within  the  meaning  of  article  5690,  Revised  Statutes,  barring 
such  proceedings  by  limitation  unless  brought  within  four  years.  Wag- 
goner V.  Rogers,  328. 

3.  In  a   suit   for  recovery  of   land  properly  described  as  ''fractional  section 

No.  2,"  etc.,  the  court's  docket  noted  "Judgment  for  plaintiff  as  prayed 
for."  The  judgment,  by  mistake  of  the  clerk,  in  its  entry,  described  the 
land  recovered  as  section  "92"  instead  of  "2."  Held  that  the  error 
could  be  corrected  on  motion,  though  filed  more  than  four  years  after 
entry  of  the  judgment.     Id. 

4.  To  support  title  by  limitation  through  possession,  etc.,  for  five  years  under 

a  deed  duly  registered,  it  is  not  necessary  that  any  title  be  acquired 
by  the  deed.  It  is  suflfcient  that  it  is  an  instrument  purporting  to 
convey  the  land.     Rosehorough  v.  Cook,  364. 

5.  The  eflect  of  a  registered  deed  in  supporting  limitation  by  possession,  etc., 

for  live  years  under  it  depends  upon  the  notice  of  adverse  claim  given 
by  its  registration,  and  not  at  all  on  its  validity  as  a  conveyance  of 
title.     Id. 

6.  The  effect  of  lis  pendens  operates  only  during  the  pendency  of  the  suit, 

and  only  as  to  those  matters  involved  in  the  suit.  Judgment  in  a  pend- 
ing partition  suit  which  destroys  the  title  of  one  claiming,  under  a  deed 
from  one  part  owner,  land  which  the  decree  therein  sets  apart  to  another, 
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does  not  aflTect  the  operation  of  that  conveyance  aa  a  registered  deed 
supporting  title  by  limitation.     Id. 

7.  Part  owners  of  land,  during  the  pendency  of  a  suit  for  partition  to  which 

they  were  parties,  conveyed  by  metes  and  bounds  a  part  of  the  land 
to  one  not  a  party  to  the  suit.  This  portion  of  the  land  was,  by  the 
decree  of  partition,  set  apart,  not  to  these  grantors,  but  to  another  part 
owner.  Held  that  the  decree,  while  depriving  such  grantee  of  title,  did 
not  affect  his  deed  as  a  registered  conveyance  supporting  limitation. 
Having  held  possession  under  his  recorded  deed,  cultivating  and  using 
the  land  and  paying  taxes  thereon  for  five  years  after  such  decree,  he 
acquired  title  against  those  to  whom  it  was  allotted  in  the  parti- 
tion.    Id. 

8.  The  possession  by  tenants  for  five  years  which  will  give  title  by  limitation 

(Rev.  Stats.,  art.  6674)  must  be  continuous,  or  if  there  were  breaks  in 
the  possession  the  burden  was  on  those  claiming  title  under  it  to  show 
that  they  were  only  for  a  reasonable  length  of  time.  Taylor  v. 
Dunn,  337. 

9.  On  the  issue  of  title  by  five  years  adverse  possession,  the  proof  being  in 

holding  by  tenants,  the  lease  and  possession  by  one  tenant  expired  on  Oc- 
tober 8.  The  land  was  then  rented  to  another, — who  did  not  take  posses- 
sion because  of  sickness, — and  remained  unoccupied  by  any  one  holding 
under  the  landlord  until  the  29th  of  December  following,  when  it  was 
taken  into  possession  by  a  tenant  under  assignment  of  that  lease.  Held 
that  there  was  an  interruption  of  the  possession  whereby  it  failed  to  be 
so  continuous  as  to  support  title  by  limitation,  in  the  absence  of  evi- 
dence to  show  that  the  period  of  vacancy  was  reasonable.     Id. 

10.  The  husband's  deed,  made  after  the  wife's  death,  and  conveying  real  estate. 

their  community  property,  held  under  deed  to  him,  does  not,  though 
connected  with  a  chain  of  valid  conveyance  from  the  sovereignty  of  the 
soil,  constitute  such  color  of  title  as  will  support  limitation  by  three 
years'  possession  as  against  the  claim  of  the  heirs  of  the  wife  to  her 
half  interest.     Burnham  v.  Hardy  Oil  Co.,  565. 

11.  The  title  which  will  support  limitation  by  three  years  possession  means 

necessarily,  something  less  than  the  paramount  riglit  to  the  land,  which 
needs  no  limitation  to  support  it,  and  something  more  than  the  right 
conferred  by  a  naked  deed.  It  means  as  defined  by  the  statute,  that  the 
claimant,  by  a  regular  chain  of  transfer  of  itself  eflfectual  for  that 
purpose,  must  possess  the  purported  title  originally  conveyed  by  the 
sovereign's  grant,  the  source  of  claimant's  right.  It  must  originate  in 
a  power  in  the  sovereign  to  convey  it  (Smith  v.  Power,  23  Texas,  33; 
League  v.  Rogan,  59  Texas,  427)  and  there  must  continue,  in  those  whose 
successive  transfers  constitute  the  chain  of  title,  the  pK>wer  to  convey 
it.  which  is  lacking  in  one  who  has  previously  sold  and  conveyed  it. 
(Wright  V.  Daily,  26  Texas,  730;  Harris  v.  Hardeman,  27  Texas,  249; 
Ix)ng  V.  Brenneman,  69  Texas,  210;  League  v.  Rogan,  69  Texas, 
427.)     Id. 

12.  A   conveyance   of    community   property    by   the   husband   after   the   wife's 

death,  not  made  for  the  payment  of  community  debts,  is  insuflScient  to 
convey  the  title  because  of  his  lack  of  power  to  convey  and  can  not  con- 
stitute a  link  in  the  chain  of  title  from  the  sovereign  which  will  sup- 
port limitation  by  three  years  possession.  And  this  power  to  convey 
is  not  supplied  by  the  principle  which  protects,  as  an  innocent  pur- 
chaser, one  buying  from  the  husband  without  knowledge  of  the  equitable 
rights  of  the  deceased  wife.  A  limitation  claimant  derives  no  riglit 
from  this  principle.     Id, 

13.  Limitation  under  the  five  years  statute  in  favor  of  the  beneficiary  of  a  deed 

may  rest  on  his  possession  under  a  registered  deed  to  another  shown  by 
the  undisputed  proof  to  hold  same  as  trustee  for  his  benefit;  and  the 
court  may  assume  the  fact  where  such  proof  is  undisputed.    Id, 

14.  Possession,  etc.,  of  land  under  a  registered  deed  may  be  constituted  by  the 
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enclosure  and  use  as  pasture  of  a  large  tract,  though  within  the  en- 
closure were  lands  controlled  by  other  persons  using  it  jointly.  Id. 
15.  Temporary  breaks  in  the  inclosure  of  land  will  not  arrest  limitation.  Evi- 
dence as  to  inclosure  and  use  here  considered  is  held  to  present  no  ques- 
tion as  to  the  sufficiency  of  possession,  use,  etc.,  under  a  registered  deed 
to  support  limitation;  and  justify  a  peremptory  instruction  on  the  ground 
that  such  defense  was  established.    Id. 

Limited  Train. 

Rule  not  disclosed  to  passenger.     See  Carriers  of  Passengers,  2,  5,  4. 

Lis  Pendens. 

Operates  only  during  pendency  of  suit.     See  Limitation,  6. 

Mandamus. 

To  require  certification.     See  Certified  Questions,  1;  Conflict  in  Rulings, 

1,  2;  Husband  and  Wife,  1. 
To  require  approval  of  charter.     See  Corporations,  1. 
Against  county  judge,     fjee  Jurisdiction  of  Supreme  Court,  1. 
Rehearing  of  application  for.     See  Practice  in  Supreme  Court,  2. 

1.  Mandamus  will  issue  to  require  performance  of  an  official  duty  only  when 

the  act  to  be  performed  is  a  purely  ministerial  one,  and  not  a  matter 
in  which  the  officer  is  intrusted  with  discretion.  Beach  v.  McKay, 
Secy,  of  State,  224. 

2.  Mandamus  will  issue  from  the  Supreme  Court  to  require  a  Court  of  Civil 

Appeals  to  certify  to  it  questions  arising  in  a  case  reversed  and  re- 
manded, on  the  ground  that  its  decision  conflicts  with  those  of  other 
Courts  of  Civil  Appeals,  only  where  the  conflict  is  clear  and  the  duty 
to  certify  correspondingly  plain.     Coultress  v.  City  of  San  Antonio,  160. 

Marriage. 

Breach  of  promise  and  seduction.     See  Promise  of  Marriage,  1-5. 

Master  and  Servant. 

Employers*  Liability  Act.     See  Constitutional  Law,  1-11. 

1.  Refusing  a  writ  of  error  on  the  ground  that  the  circumstances  of  the  par- 

ticular accident  here  involved  furnish,  in  themselves,  proof  of  negligence, 
the  Supreme  Court  dissents  from  the  opinion  of  the  Court  of  Civil 
Appeals  herein  (175  S.  W.,  796)  that  the  doctrine  of  res  ipso  loquitur 
applies,  as  a  rule,  in  cases  of  injury  sustained  by  a  servant  in  the 
service  of  a  master.  McCray  v.  Galveston,  H.  &  S.  A.  Ry.,  89  Texas, 
168,  followed.     Cassady  v.  Missouri,  K.  d  T.  Ry.  Co.  of  Tex.,  61. 

2.  Facts  in  an  action  by  an  employe  injured  by  his  fall  through  an  unguarded 

opening  in  the  floor  occasioned  by  slipping  upon  cinders  near  its  edge, 
are  considered  and  held  to  show  a  case  where  the  servant  should  be 
adjudged  to  have  assumed  the  risk,  and  to  require  the  giving  of  a 
requested  peremptory  instruction  to  find  for  defendant — the  servant  be- 
ing familiar  with  the  premises  and  the  opening,  and  the  presence  of 
the  pile  of  cinders  being  obvious.     Patton  v.  DaUas  Oas  Co.,  321. 

3.  The  general   principles  governing  the   risks   assumed  by  the  servant,  hia 

knowledge  of  dangers  and  duty  of  care  with  reference  to  obvious  con- 
ditions are  discussed  and  stated.     Id. 

4.  Where  a  servant  is  injured  by  negligence  of  the  master  recovery  may  be 

had  though  negligence  of  a  fellow  servant  combined  with  it  to  cause  the 
injury;  but  not  where  the  fellow  servant's  negligence  was  the  sole  cause. 
Armour  d  Co.  v.  Morgan,  417. 
6.  The  pleading  and  evidence  raising  the  issue  as  to  whether  the  injury  was 
caused  solely  by  the  negligence  of  a  fellow  servant,  a  requested  in- 
struction denying  recovery  in  that  event  was  improperly  refused,  though 
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the  charge  given  authorized  recovery  only  on  finding  of  negligence  by 
the  master.    Id.  . 

6.  Evidence  considered  is  held  to  present  an  issue  as  to  whether  the  injury  to 
a  servant  was  caused  solely  by  negligence  of  a  fellow  servant.    Id. 

Mechanic's  Lien. 

Action  on  bond  by  sub-contractor.  See  Contracts,  5. 
1.  A  sub-contractor  furnishing  the  contractor  materials  for  constructing  a 
building  is  not  entitled  to  enforce  a  lien  against  the  property  for  his 
debt  where  he  fails  to  serve  the  owner  with  written  notice  of  his  claim 
as  required  by  article  5623  (3296)  Revised  Statutes.  Berry  v.  McAdams, 
93  Texas,  453,  and  other  cases  followed.  Texas  Class  &  Paint  Co.  v. 
Croirdus,  346. 

Municipal  Corporations. 

Refunding  invalid  bonds.     See  Cities,  1,  2.  3. 
Consti-uction  of  roads  and  bridges.     See  Roads,  1-5. 

Negligence. 

Burned  cotton.     Suit  by  owner  and  insurer.     See  Actiony  1. 

Employers'  Liability  Act.     See  Constitutional  Law,  1-11. 

Powers  of  Interstate  Commerce  Commission.     See  Interstate  Commerce,  6. 

Contract  against  liability  for.     See  Interstate  Commerce,  7,  8. 

Res  ipsa  loquitur.     See  Master  and  8etrva/nt,  1. 

Assumed  risk.     See  Master  and  Servant,  2,  3, 

Fellow  servants.    See  Master  and  Servant,  ^,  5,  6. 

1.  The  degree  of  care  due  from  a  railway  company  to  a  child  permitted  to  be 

on  board  one  of  its  locomotive  engines  at  a  station  by  the  hostler  then 
in  charge  of  it,  was  that  of  an  ordinarily  prudent  person  under  like 
circumstances.  It  was  error  in  such  case  to  charge  that  the  law  re- 
quired those  in  charge  of  dangerous-  machinery  to  use  "great  care  and 
prudence"  in  operating  same  to  avoid  injury  to  others.  Oulf,  T.  d  W. 
Ry.  Co.  V.  Dickey,  126. 

2.  A  child  of  eight  years  was  permitted  by  the  hostler  in  charge  of  the  loco- 

motive engine  for  defendant  railway  to  be  upon  such  engine  at  a  station 
while  it  was  being  made  ready  to  go  out  upon  the  road.  After  using  a 
hose  connected  with  the  injector  to  sprinkle  the  coal  loaded  into  the 
tender,  the  hostler  used  the  injector  to  fill  the  boiler  with  water,  and, 
by  reason  of  the  valve  of  the  sprinkling  hose  not  being  closed,  the  boy 
was  scalded  by  hot  water  and  steam  escaping  therefrom.  Held,  that 
defendant's  duty  to  the  boy  was  that  of  ordinary  care,  and  an  instruction 
requiring  of  it  "gieat  care"  in  the  use  of  dangerous  machinery  was  un- 
warranted.    Id. 

3.  Where  a  child  of  eight  years  was  permitted  to  go  upon  a  locomotive  engina 

by  defendant's  hostler  in  charge  of  same,  and  there  injured  by  the  latter's 
act  in  turning  on  the  injector,  which,  being  then  connected  with  a  hose  pipe 
used  in  sprinkling  coal  threw  hot  water  and  steam  on  the  child,  a  charge 
which  made  defendant  liable  irrespective  of  negligence  in  the  act  of 
turning  on  the  injector — equivalent  to  a  peremptory  instruction  to  find 
for  plaintiff — was  erroneous  unless  the  act  of  turning  on  the  injector 
could  be  pronounced  negligence  in  law,  which,  under  the  evidence  here 
considered,  was  not  the  case.     Gulf,  T.  d  TV.  Ry.  Co.  v.  Dickey,  137. 

4.  The  doctrine  of  discovered  peril  defeats  the  defense  of  contributory  neg- 

ligence on  the  part  of  the  plaintiff  only  when  the  danger  arising  there- 
from is  imminent,  is  actually  discovered  by  defendant,  and  may  be  ar- 
rested by  means  at  the  latter's  command.  It  is  analogous  in  principle 
to  an  intentional  wrong,  which  creates  liability  though  the  injured  person 
was  negligent,  and  applies  where  the  infliction  of  the  injury  without 
effort  to  prevent  it  has  either  all  the  character  of  an  intentional  wrong 
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or  of  such  recklessness  as  to  amount  to  the  same  thing.  Morgan  d  Bros. 
V.  Missouri,  K,  d  T.  Ry,  Co.  of  Tex.,  331. 

5.  The  doctrine  of  discovered  peril  applies  to  cases  of  injury  to  property  as 
well  as  to  those  of  injuries  to  the  person.     Id. 

G.  Liability  by  reason  of  discovered  peril  where  plaintiff  himself  was  negligent 
does  not  apply  to  the  case  of  cotton  burned  by  sparks  from  a  passing 
engine,  where  the  property  was  negligently  left  exposed  by  the  owner, 
without  covering  or  protection,  in  proximity  to  the  track  on  which  switch- 
ing of  cars  by  engines  was  customary,  though  its  situation  was  known 
to  those  operating  the  engine  setting  out  the  fire.  The  defendant  was 
under  no  duty  to  take  greater  care  for  its  safety  than  was  the  owner. 
Martin,  Wise  &  Fitzhugh  v.  Texas  &  P.  Ry.  Co.,  87  Texas,  117,  fol- 
lowed.    Id. 

7.  Plaintiff,  a  passenger  on  a  railway  train,  alarmed  by  the  approach  of  a 

train  of  another  road  upon  a  track  parallel  with  his  own  and  anticipating 
a  collision,  sprang  from  the  window  of  the  moving  car  and  was  injured. 
Alleging  that  negligence  of  both  roads  caused  his  injury  by  producing 
an  appearance  of  danger,  he  was  denied  a  recovery,  by  peremptory  in- 
struction. On  motion  for  rehearing  on  his  application  for  writ  of  error, 
overruled  per  curiam,  without  written  opinion,  Mr.  Justice  Hawkins 
dissents,  holding  negligence,  contributory  negligence,  and  proximate 
cause  to  be  questions  of  fact,  in  the  state  of  the  proof,  and  a  peremptory 
instruction  unwarranted.  Beaty  v.  Missouri,  K.  d  T.  Ry.  Co.  of 
Tex.,  82. 

8.  An   instruction  as  to  the  proof  which  will  rebut  the  prima  facie  case  of 

negligence  established  by  showing  that  fire  was  communicated  from  de- 
fendant's locomotive  engine,  must  include  the  requirement  of  reasonable 
care  to  keep  its  spark  arresting  appliances  in  proper  order.  And  this, 
though  there  was  no  proof  of  failure  in  such  care  other  than  the  inference 
from  the  fact  that  fire  was  permitted  to  escape,  yusshaum  d  Scharff, 
V.  THnity  d  B.  V.  Ry.  Co.,  407. 

9.  It  was  not  competent  to  rebut  evidence  by  a  railway  that  the  engine  set- 

ting out  a  fire,  fully  identified,  wan  properly  equipped  and  carefully 
handled,  by  proof  that  quantities  of  ^parks  were  emitted  at  other  times 
and  by  unidentified  engines.     Id.    . 

New  Promise. 

Avoiding  plea  of  limitation.     See  TAmilation,  1. 

New  Trial. 

Affidavit  in  support  of.     See  Xetely  Discovered  Evidence,  1, 

Newly  Discovered  Evidence. 

Discoverable  oply  from  testimony  on  trial.  See  Promise  of  Marriage,  4. 
1.  That  the  statement  of  a  newly  discovered  witness  as  to  his  evidence  is 
attested  by  Ijis  "acknowledging"  his  written  statement  before  a  notary 
j)iiblio,  instead  of  swearing  to  it,  is  an  objection  coming  too  late  when 
first  raised  in  the  Supreme  Court  on  writ  of  error.  Huggins  v. 
Carey,  358. 

Nominations. 

By  primary  election.     See  Elections,  1-1. 

Notes  and  Bills. 

Value  of  note.     See  Damages,  2;  Instructions  to  Juries,  3, 
Notice  of  failure  of  title.     See  innocent  Purchaser,  1. 
Default  in  payment  of  premium  note.     See  Insurance,  Life,  4- 
Taxation  as  personal  property.     See  Taxation,  1,  2. 
Transfer  of  vendor's  lien  note.     See  Vendor  and  Pturchaser,  3,  If. 
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1.  Where  the  note  sued  on  provided  for  a  recovery  of  ten  per  cent  of  it» 
amount  as  attorney's  fees  in  case  of  suit,  it  was  error  to  deny  plaintifT 
such  recovery  in  the  absence  of  evidence  as  to  its  reasonableness.  He 
was  entitled  to  do  so  without  such  proof,  in  the  absence  of  evidence  that 
the  amount  was  unreasonable.  (National  Bank  of  Eagle  Lake  v.  Robin- 
son, 104  Texas,  166,  followed.)     Brannin  v.  Richardson,  112. 

Kotice. 

Of  undisclosed  rule  of  railway.     See  Carriers  of  Passengers,  2,  S,  4- 

Putting  upon  inquiry.     See  Innocent  Purchaser^  1. 

By  registration  of  deed.     See  Limitation,  5. 

By  sub-contractor  to  fix  lien.     See  Mechanic's  Lien,  1, 

Of  relationship  to  sender  of  message.     See  Telegraph  and  Telephone,  2-5, 

Occupancy. 

By  purchaser  of  school  land.     See  Public  Lands,  1,  2. 

By  wife  and  family.     See  Public  Lands,  S. 

Absence  of  settler  from  school  land.     See  Public  Lands,  5,  6. 

Occupation  Tax. 

On  terminal  railways.     See  Taxation,  If,  .5. 
On  express  companies.     See  Taxation,  6. 

Officers. 

Holding  primary  election.     See  Elections,  2. 
Arrest  by  direction  of  defendant.     See  False  Imprisonment,  1. 
Mandamus  against  county  judge.     See  Jurisdwtion  of  Supreme  Court,  1, 
Intrusted  with  discretion.     See  Mandamus,  1. 

Official  Ballot. 

Executive  committee  placing  name  upon.     See  Elections,  S-1. 

Ownership. 

By  lease.  See  Irrigation,  1,  2,  3. 
1.  The  word  "owner,"  as  generally  used,  signifies  one  having  the  legal  title; 
but  it  is  frequently  used  in  statutes  to  denote  one  holding  for  himselif 
and  in  his  own  right,  but  having  less  than  absolute  title.  It  may  be 
necessary  to  consult  the  context  to  determine  in  which  sense  it  is  used. 
Texas  Bk.  d  Tr.  Co.  of  Beaumont  v.  Smith,  265. 

Parol  Agrreement. 

For  sale  of  land.  .  See  Agency,  3. 

For  transportation  of  shipments.     See  Carriers  of  Qoods,  3. 

Supplementing  written  contract.     See  Evidence,  1,  2, 

Parol  Evidence. 

To  vary  written  contract.     See  Evidence,  1,  2. 

Parties. 

Not  joining  in  appeal.     See  Appeal,  1. 

Cross-action  by  another.     See  Appearance,  1. 

Having  no  interest  in  recovery.     See  Harmless  Error,  1,  2. 

See  also  Political  Parties. 

Passengers. 

Evading  payment  of  fare.     See  Cwrriers  of  Passengers,  1. 
On  limited  train.     See  Carriers  of  Passengers,  2,  3,  J/. 
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Patent  Bight. 

Issuing  capital  stock  for.     See  Corporations^  1,  2, 

Paving. 

Highway  with  shell.     See  Roads,  5, 

Penal  Act. 

Not  extended  by  implication.     See  Statutory  ConstructUmy  1. 

Personal  Property. 

Situs  of  promissory  notes.     See  Taxation,  1,  2. 

Pleading. 

Interest  not  claimed  by.     See  Amount  in  Controversy y  1,  2. 

Based  on  oral  contract.     See  Carriers  of  Qoods,  5. 

New  promise  to  pay  debt.     See  Limitation,  1. 

Rehearing  in  Supreme  Court.     See  Practice  in  Supreme  Court,  2,  5. 

Renewals  at  unlawful  interest.     See  Usury,  1,  2. 
1.  There  are  no  forms  of  action  in  Texas  procedure  and  a  party  may  recover 
whatever  relief  the  facts  alleged  and  proven  show  him  entitled  to,  whether 
damages,  rescission,  or  enforcement  of  contract.     0*Neal  v.  Bush  d  TU- 
lar,  247. 

Political  Parties. 

Government  may  regulate  but  can  not  promote.     See  Constitutional  Law, 

S0-3S. 
Payment  of  officers  for  primary  election.     See   Elections,  2. 
Nominations  by  executive  committee.    See  Elections,  5-7. 

Political  Questions. 

Judicial  control  over.     See  Elections,  6,  7. 

Possession. 

Under  registered  deed.     See  Limitation,  4,  5,  7. 
Continuity  of.     See  Limitation,  8,  9. 
Under  color  of  title.     See  Limitation,  10,  11,  12. 
Under  deed  to  trustee.     See  Limitation,  IS. 
Inclosure  with  lands  of  others.     See  Limitation,  H. 
Temporary  breaks  in  inclosure.     See  Limitation,  15, 

Powers. 

1.  The  maker  of  a  deed  of  trust  conferring  power  of  sale  has  the  right  to  im 

pose  upon  its  exercise  such  condition  as  he  deems  necessary,  and  such 
limitations  as  he  does  impose  must  be  strictly  followed.  It  is  a  power 
which  admits  of  no  substitution  and  of  no  equivalent.  Michael  v.  Craw- 
ford, 352. 

2.  The  power  to  appoint  a  substitute  trustee  for  the  execution  of  the  power 

of  sale  ean  be  exercised  only  through  the  express  authority  of  the  in- 
strument creating  such  power.     Id. 

3.  A  trust  deed  conferred  power  of  sale,  on  default  in  payment  of  the  note 

secured,  upon  two  trustees,  of  whom  one  died  and  the  other  declined  to 
act.  It  provided  that  in  such  event  the  beneficiary,  or  the  holder  of  the 
note,  might  appoint  a  successor  by  designation  in  writing.  Sale  of  the 
land  was  made  by  a  substitute  trustee  appointed  by  one  acting  under  a 
general  power  of  attorney  from  the  holder  of  the  note  to  buy  and  sell 
land  and  to  execute  and  release  liens.  The  holder  of  the  note,  after 
sale,  attempted  to  ratify  the  act  of  his  attorney  by  a  recorded  instru- 
ment in  writing.     Held  that  the  sale  by  substitute  trustee  so  appointed 
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was  invalid,  such  substitution  not  being  made  in  pursuance  of  the  power 
conferred  by  the  trust  deed.  Id, 
4.  The  right  to  appoint  a  substitute  trustee  under  a  power  of  sale  is  in  the 
nature  of  a  personal  trust,  not  to  be  delegated,  and  can  be  exercised  only 
by  a  person  on  whom  it  has  been  conferred  in  accordance  with  the  terms 
of  the  power.    Id, 

Powers  of  Government. 

Over  liability  of  employers.     See  Constitutional  Law,  1-11, 

Practice. 

Rulings  upon  this  subject  are  indexed  under  more  speciflb  heads.  See 
Action,  1;  Amount  in  Controversy,  i,  2;  Appeal,  1;  Appearance,  1; 
Bill  of  Exceptions,  1,  2,  S,  4;  Carriers  of  Qoods,  Jf,  5;  Certified  Ques- 
tion, 1;  Conflict  in  Rulings,  1,  2;  Constitutional  Lata,  9,  12,  1520,  22, 
S^-Jil;  Contracts,  2,  5;  Damages,  1 ;  Delivery  Bond,  1;  Harmless  Error, 
i,  2,  S;  Instructions  to  Juries,  1-5;  Jurisdiction  of  Supreme  Court,  1-5; 
Limitation,  1,  2,  3;  Mandamus,  1,  2;  Master  and  Servant,  5;  Newly  Dis- 
covered Evidence,  1;  Notes  and  Bills,  1;  Pleading,  1;  Practice  in  Supreme 
Court,  1-4;  Practice  on  Appeal,  1,  2,  3;  Promise  of  Marriage,  4>  5; 
Vendor  and  Purchaser,  2. 

Practice  in  Supreme  Court. 

Ruling  conflicting  with  that  of  Supreme  Court.     See  Certified  Question,  1. 
Controlling  discretion  of  officer.     See  Corporations,  1,  2;  Mandamus,  1. 
Requiring  question  to  be  certified.     See  Mandamus,  2. 
Objections  raised  too  late.     See  Newly  Discovered  Evidence,  1. 

1.  An  appellee  making  cross-assignments  of  error  is  entitled  to  have  them 

passed  on  by  the  Court  of  Civil  Appeals;  but  he  can  have  those  rulings 
reversed  by  the  Supreme  Court  only  by  himself  applying  for  writ  of 
error  thereon.     Cain  v,  Bonner,  400. 

2.  On  motion  for  rehearing  in  the  Supreme  Court  of  an  application  for  man- 

damus to  require  the  Court  of  Civil  Appeals-  to  certify  a  question  on  the 
ground  of  conflict  in  decisions,  the  court  will  not  consider  other  rulings 
alleged  to  be  in  conflict  but  not  made  a  ground  for  seeking  the  writ 
in  the  original  application  therefor.  Coultress  v.  City  of  San  An- 
tonio, 151. 

3.  On  motion  for  rehearing  on  an  application  for  mandamus  refused  the  Su- 

preme Court  declined  to  consider  equities  of  the  applicant  arising  from 
allegation  of  fact  not  theretofore  made.    Id. 

4.  Where  the  Court  of  Civil  Appeals,  solely  on  the  ground  that  the  recovery 

was  excessive,  reversed  and  remanded  the  case,  the  Supreme  Court,  on 
reversing  and  remanding  to  that  court  for  its  error  in  failing  to  indicate 
the  amount  of  excess  and  permit  a  remittitur,  will  not  pass  on  other 
questions  presented  by  the  application  for  writ  of  error,  since  these  will 
be  open  to  presentation  a  second  time,  on  writ  of  error  upon  the  judg- 
ment on  appeal  when  amended  in  accordance  with  its-  mandate.  Wilson 
V.  Freeman,  Receiver;  122. 

Practice  on  Appeal. 

Parties  not  joining.     See  Appeal,  1, 

Preserving  objections  to  charge.     See  Bill  of  Exceptions,  l-J^. 

Certifying  question.     See  Conflict  in  Rulings,  1,  2. 

Error  not  ground  for  reversal.  See  Harmless  Error,  1,  2,  3. 
1.  In  testing  the  sufficiency  of  evidence  to  support  a  finding  by  the  trial  court, 
only  that  favorable  to  its  conclusion  is  to  be  considered,  and  every 
legitimate  inference  to  be  drawn  from  the  facts  proved  in  support  of 
that  conclusion  is  to  be  indulged.  Underwood  v.  Security  L,  d  Awn, 
Co.,  381. 
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2.  Where  the  Court  of  Ci\il  Appeals  reverses  a  judgment  because  the  amount 

of  the  recovery  is  excessive  it  is  the  duty,  under  article  1631,  Revised 
Statutes,  to  indicate  the  amount  of  the  excess  and  permit  the  appellee 
to  cure  the  error  by  a  remittitur  thereof.  The  statute  is  mandatory. 
Wilson  V.  Freeman^  Receiver^  121. 

3.  A  finding  by  the  Court  of  Civil  Appeals  that  the  amount  of  the  recovery 

is  excessive,  but  that,  by  reason  of  the  circumstances  it  is  unable  to 
suggest  the  amount  of  excess  does  not  warrant  it  in  reversing  and  re- 
manding the  caae  solely  because  of  the  excessive  judgment.  It  is  gen- 
erally impossible  to  ascertain  the  excew  with  accuracy;  and  all  that 
the  statute  (Rev.  Stats.,  art.  1631)  requires  is  that  the  court  exercise  its 
sound  judicial  discretion;  but  this  it  does  require.     Id. 

President. 

Of  corporation  signing  its  note.     See  Contracts,  -J. 

Presumption. 

Tn  favor  of  sanity.     See  Constitutional  ijiWy  18. 

Of  acceptance  of  deed  of  gift.     See  DeedSj  Jjf 

Of  law  of  another  State.     See  Telegraph  and  Telephonef  8. 

Prima  Facie  Case. 

Face  value  of  note.     See  Damages,  2. 

Escape  of  fire  from  locomotive.     See  Negligence,  8,  9. 

Primary  Election. 

Constitutionality  of  law.     See  Constitutional  Law,  25-S2. 
Classification  of  parties  in.     See  Constitutional  Law,  26. 
Taxation  for  expenses  of.     See  Constitutional  Law,  28-SS;  Elections,  1,  2. 
Nomination  by  executive  committee.     See  Elections,  S-7. 

Principal  and  Surety. 

Kxtension  of  time  to  principal.     See  Contracts,  3,  4. 

Priority. 

Refunding  invalid  bonds.     See  Cities,  2,  3. 
Between  liens  on  crops.     See  I  negation,  2,  3. 

Promise  of  Marriage. 

1.  On  the  issue  of  damages  for  breach  of  promise  of  marriage,  involving  seduc- 

tion of  plaintiflf  and  birth  of  a  child,  the  jury  were  instructed  that 
recovery  for  the  breach  of  promise  to  marry  should  include  *'all  damages 
sustained  by  her  on  account  of  injury  to  her  feelings,  affection,  and 
wounded  pride,  as  well  as  the  loss*  of  marriage";  and  if  plaintiff  was 
seduced  and  got  with  child  by  such  promise,  "you  may  add  to  such  sum 
other  and  further  damages  as  .  .  .  you  believe  she  has  sustained 
by  reason  of  such  seduction  .  .  .  and  the  disgrace  and  humilia- 
tion .  .  .  thereby,  if  any."  This  was  erroneous  as  directing  an 
award  of  double  damages,  the  first  quoted  sentence  permitted  recovery 
for  injury  to  her  feelings  and  pride  by  the  seduction;  the  second  required 
the  same  damages  for  the  seduction  to  be  added  to  that  recovery.  Hug- 
gins  V.  Carey,  358. 

2.  It  was  proper  to  allow  the  jury,  in  asaeseing  damages,  to  take  into  account, 

if  they  should  find  that  there  was  a  breach  of  promise  to  marry,  the 
fact  of  seduction,  though  it  is  not  permissible  to  allow  damages  for 
seduction  alone.     Doggett  v.  Wallace,  76  Texaa,  353,  followed.     Id. 

3.  Under  such  charge    (paragraph  1)   a  verdict  assessing  plaintiff's  "actual" 

damages   at  $35,000.00   and   her    "special"   damages   at   $10,000.00,   did 
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not  segregate  the  damages  for  seduction  from  the  sum  so  awarded  as 
"actual"  damages,  and  the  error  in  the  charge  was  not  cured  on  appeal 
by  requiring  a  remittitur  of  $10,000.00.  The  error  aflfected  both  the 
"actual"  and  the  "special"  damages  so  assessed.     Id, 

4.  Plaintiff  having  refused  to  disclose  before  the  trial   any   information  by 

which  her  claim  to  having  borne  a  child  as  th6  result  of  seduction  could 
be  verified,  evidence  in  disproof  of  such  claim  discovered  and  discoverable 
only  through  the  disclosures  made  by  her  testimony  on  the  trial  should 
have  led  to  the  granting  of  a  new  trial.     Id, 

5.  Though  new  trials  are  not  granted  for  newly  discovered  evidence  merely 

impeaching  a  witness,  the  fact  that  it  disproves  a  part  of  plaintiff's  case 
makes  it  sufficient  ground  for  such  relief,  though  its  effect  is  also  to 
impeach  that  party  as  a  witness.  Houston  &  T.  C.  Ry.  Co.  v.  Forsyth, 
49  Texas,  171,  followed.     Id, 

Proximate  Canse. 

Acting  on  appearance  of  danger.     See  Negligence,  7. 

Public  Lands. 

1.  The  settlement  on  school  land  required  of  a  substitute  purchaser  from  the 

State  (Rev.  Stats.,  1911,  art.  6436)  must  be  by  the  purchaser  himself, 
and  not  by  agent,  and  actual,  not  constructive,  but  the  purchaser's  con- 
tinuous and  unbroken  presence  upon  the  land  is  not  necessary.  Eriksen 
V,  McWhortery  390. 

2.  Making  and  maintaining  actual  settlement  oa  the  land  means  the  pur- 

chaser's establishment  there,  in  good  faith,  of  his  place  of  permanent 
abode  and  such  personal  occupancy  thereafter  as  clearly  preserves  its 
character  as  the  place  of  such  abode.     Id. 

3.  The  occupancy  of  school  land  by  the  wife  and  family  of  the  purchaser,  im- 

proving and  making  it  their  home,  though  the  husband,  pursuing  his 
trade  as  a  blacksmith  elsewhere,  lived  only  occasionally  on  the  land,  was 
not  to  be  disregarded  or  treated,  as  a  matter  of  law,  as  a  mere  con- 
structive occupancy  by  him.  Her  presence  was  evidence  of  a  home  estab- 
lished on  the  place.  See  evidence  held  not  insufRfeient,  as  matter  of 
law,  to  support  a  finding  of  actual  settlement  on  the  land  made  and 
maintained  by  the  purchaser.     Id. 

4.  Though  a  purchaser  of  school  land  had  thirty  days  after  ninety  days  from 

the  date  of  purchase  within  which  to  file  his  affidavit  that  he  had  made 
settlement  on  the  land  as  required,  and  it  was  error  to  charge  that  he 
must  do  80  within  thirty  days  from  date  of  settlement,  such  error  was 
not  ground  for  reversal  wljere  his  rights  had  been  declared  forfeited  for 
failure  to  maintain  residence  on  the  land  and  such  forfeiture  was  shown 
to  be  proper  under  the  undisputed  evidence.     Anthony  v.  Ball,  1. 

6.  Mere  absence  of  the  purchaser  of  school  land  as  an  actual  settler,  for  eight 

or  nine  months,  from  the  premises,  did  not  as  matter  of  law  afford 
ground  for  forfeiture  because  of  his  abandonment  of  residence  thereon; 
but  such  absence  and  his  employment  elsewhere  must  not  be  inconsistent 
with  his  obligation  to  remain,  in  fact  and  in  good  faith,  a  settler  on  the 
land.  A  mere  intention  to  return  and  occupy  the  land  is-  not  equivalent 
to  such  continued  residence.  Facts  here  considered  are  held  to  show  an 
abandonment.     Id. 

6.  A  purchaser  of  school  land  as  an  actual  settler  thereon  was  absent  there- 

from eight  and  a  half  or  nine  months  of  the  first  nine  and  a  half  months 
after  settlement  on  it.  During  this  time  he  engaged  elsewhere  in  busi- 
ness as  a  land  agent  and  as  clerk  and  manager  of  a  business  for  another. 
Held,  that  this  constituted  an  abandonment  of  his  residence,  and  that 
his  purchase  was  properlv  forfeited  by  the  Land  Commiseioner  there- 
for.    Id. 

7.  A  lease  of  school  land  before  the  expiration  of  an  existincr  lease  would  be 
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void  because  preventinjf  the  land  cominjr  on  the  market  as  required  by 
law  on  the  expiration  of  the  first  leaf^e  (Const.,  art.  7,  sec.  4;  Rev. 
Stats;,  1911,  art,  5454).  The  person  claiminjf  the  right  of  lease  would 
be  precluded  from  questioning  the  validity  of  the  former  lease  by  failure 
to  bring  suit  within  one  year  as  required  by  the  Act  of  March  16,  1906 
(Laws.  29th  Leg.,  p.  35.)  And  though  the  State  would  not  be  con- 
cluded by  Ruch  statute,  the  Land  Commissioner  could  not  set  aside  such 
former  lea«e  and  relet  the  land  without  first  ofl'ering  it  for  sale  as  re- 
quired by  article  5454.  Revised  Statutes.  Mr.  Justice  Hawkins  dissents. 
Pruett  v.  Robison,  Commissioner^  283. 

Public  Purpose. 

Taxation   must   be   for.     See   Constitutional   LaWy   2782. 

Purchaser. 

Settlement  on  school  land.     See  Public  Lands,  1,  2, 
Occupancy  by  wife  and  family.     See  Public  Lands^  3. 
Affidavit  of  i-ettlement.     See  Public  Lands,  J^. 
Abandonment  of  settlement.     See  Public  Lands,  5,  6, 
Obligation  of  purchasers  of  sold  out  road.     See  Railways^  S. 

Question  of  Fact. 

Supreme  Court  can  not  determine.     See  Carriers  of  Goods,  4- 

Officer  acting  by  defendant's  directions.     See  False  Imprisonment^  1. 

Finding  that  evidence  is  insufficient.     See  Jurisdiction  of  Supreme  Court,  2. 

Negligence  of  fellow  servant.     See  Master  and  Servant,  6. 

Negligence  in  turning  on  injector.     See  yegligence,  S. 

Acting  on  appearance  of  danger.     See  ycgligence,  7. 

Occupancy  of  school  land  by  wife  and  family.     See  Public  Lands,  S, 

Question  of  Law. 

Correction    of  error    in    substantive    law.     See    Jurisdiction    of    Supreme 

Court,  4. 
Risk  assumed  by  servant.     See  Master  and  Seri^ant,  2. 

Railways. 

Owners  and  insurers  of  burned' cotton.     See  Action,  1. 

Connecting  lines.     See  Carriers  of  Goods,  1.  2,  3. 

Authority  of  general  freight  agent.     See  Carriers  of  Goods,  4- 

Pleading  based  on  oral  contract.     See  Carriers  of  Goods,  5. 

Evading  payment  of  fare.     See  Carriers  of  Passengers,  1. 

Limited  train.     See  Carriers  of  Passengers,  2,  8,  -J. 

Affirmative  presentation  of  defense.     See  Instructions  to  Juries,  5. 

Res  ipsa  loquitur.     See  Master  and  Servant,  J, 

Child  permitted  on  locomotive.     See  Segligence^  1,  2,  S. 

Discovered  peril.     See  yegligence,  Jf,  5. 

Cottcm  exposed  to  fire.     See  Xegligenre,  6. 

I^eaping  from  train  to  avoid  imaginary  collision.     See  Negligence,  7. 

Inference  from  escape  of  fire.     See  Negligence,  8.  9. 

Tax  on  terminal  railway.     See  Taxation,  S,  4,  5. 

Express  business.     See  Taoeation,  6. 

1.  The  word  "railroad."  ag  commonly  understood,  means  a  steam  railroad  en- 

gaged in  the  transportation  of  fi*eight  and  passengers, — not  embracing 
interurban  electric,  or  street  or  tram  roads,  though  all  these  are  rail- 
roads in  the  broad  generic  sense  of  the  word.  North  Texas  Trans,  d 
^Varch.  Co.  v.  State,  235. 

2.  The  charter  of  a  railway  company,  constituting  a  contract  with  the  State, 

is  granted  on  an  implied  undertaking  by  the  company  created  that  it 
construct,  maintain  and  operate  a  railway  between  the  limits  specified. 
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and  under  an  express  statutory  requirement  constituting  a  part  of  its 
contract  (Rev.  Stats.,  art.  6625)  that  it  will  not  abandon  or  remove  any 
part  of  the  main  line  once  constructed.  State  v.  Enid,  O.  d  W,  Ry. 
Co.,  239. 

3.  The  purchasers  of  a  railway  at  receiver's  sale  take  the  property  subject  to 

the  obligations  imposed  on  the  original  company  by  which  it  was  for- 
bidden to  abandon  or  dismantle  any  portion  of  its  main  line  once  con- 
structed; and  such  purchasers  and  the  company  (no  reincorporation  being 
had)  may  be  enjoined  from  tearing  up  such  track  for  the  purpose  of 
using  the  materials  in  construction  elsewhere.    Id, 

4.  The  fact  that  a  railway  company  has  become  insolvent  and  its  property 

and  franchises  sold  and  that  the  part  of  its  track  sought  to  be  torn  up 
and  abandoned  by  the  purchasers  at  receiver's  sale  could  not  be  operated 
save  at  a  continued  loss,  and  that  the  property  would  be  valueless  to 
tliem  in  such  condition,  will  not  render  the  prevention  of  its  removal 
a  deprivation  of  property  without  due  process  of  law;  nor  will  the  track 
in  question  cease  to  be  a  part  of  the  *'main  line"  of  the  railway,  within 
the  meaning  of  the  statute,  because  of  such  conditions.    Id. 

5.  The  Act  of  March  26,   1907,  Laws,  30th  Leg.,  ch.  42,  p.  93,  prescribing 

penalties  for  issuance  or  use  of  a  free  pass  for  transportation  on  a  rail- 
way, does  not  make  criminal  the  act  of  merely  seeking  to  ride  on  a 
railway  train  without  payment  of  fare,  but  only  the  attempt  to  use  the 
pass  or  evidence  of  right  to  transportation  prohibited  by  the  statute. 
Carpenter  v.  Trinity  d  B.  V.  Ry.  Co.,  52. 

Beceivers. 

Purchaser  of  sold  out  road.    See  RailwaySf  S. 

Bedtals. 

Of  vendor's  lien  in  note.     See  Innocent  Purchaser,  1. 

Beoord  of  Title. 

As  evidence  of  delivery  of  deed.    See  Deeds,  2. 

In  support  of  possession  for  five  years.     See  Limitation,  4-7. 

Befunding. 

Invalid  municipal  bonds.    See  Cities,  1,  2,  S. 

Begistered  Deed. 

Supporting  title  by  limitation.     See  Limitation,  Jf-l,  IS,  H. 

Beheaxlng. 

Of  application  for  mandamus.    See  Practice  in  Supreme  Court,  2,  3. 

Balevancy. 

Declarations  of  agent.     See  Evidence,  S. 

Bemittltar. 

Curing  excessive  verdict.     See  Practice  in  Supreme  Court,  4;  Practice  on 
Appeal,  2,  3;  Promise  of  Marriage,  3;  Vendor  and  Purchaser,  2, 

Bemoval. 

Of  railway  track.     See    Railways,  2,  3,  4- 

Bes  Ipsa  Loquitur. 

Not  applicable  to  injury  to  servant.     See  Master  and  Servant,  L 
Vol.  108-44 
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BesciMlon. 

Of  contract  for  sale  of  land.     See  Vendor  and  Purchaser,  1. 

Besidenoe. 

Settlement  and  occupancy-  of  school  land.     See  Public  Lands,  1-6, 

Bestraint  of  Trade. 

Contract  fixing  prices.     See  Contracts,  1. 

Agreement  not  to  re-engage  in  business.    See  Contracts,  ft, 

Boads. 

1.  A  bridge  is,  ordinarily,  but  the  part  of  a  road  or  highway  that  crosses  a 

stream;  and  the  word  "road,"  when  used  in  a  statute,  should  be  giyen 
this  generic  meaning,  and  include  bridges,  unless  from  the  context  it 
appears  to  be  used  in  its  specific  sense.  Aransas  County  t>.  Coleman- 
Fulton  Past.  Co,,  216. 

2.  As  a  general  rule  of  construction  a  word  used  with  a  plainly  restricted 

meaning  in  one  clause  of  a  constitution,  as  where  roads  and  bridges  are 
dealt  with  as  distinct  subjects  (Const.,  art.  ^,  sec.  66;  art.  8,  sec.  9; 
art.  11,  sec.  2;  and  art.  16,  sec.  24)  should  be  given  the  same  meaning 
when  u«ed  in  another  section.  But  this  is  not  a  conclusive  test.  The 
spirit,  purpose  and  scope  of  article  3,  section  52  of  the  Constitution 
(Amendment  of  1903)  are  to  be  consulted  in  determining  whether 
"roads"  as  there  used  include  bridges  as  a  necessary  part  thereof.    1^. 

3.  Where  bonds  have  been  voted  by  a  county  for  the  construction  of  a  "road** 

in  accordance  with  section.  52  of  article  3  of  the  Constitution,  the  road 
80  authorized  included  bridges  as  a  part  thereof;  the  proceeds  of  the 
bond  issue  could  be  appropriated  to  building  bridges  constituting  a  neces- 
sary part  of  the  road,  and  an  injunction  against  the  issuance  and  sale 
of  bonds  voted  for  such  purpose  was  unwarranted.    Id. 

4.  Where,   in   accordance   with   article  3,   section  62  of  the  Constitution   as 

amended  in  1903,  bonds  have  been  voted,  issued  and  sold  for  the  con- 
struction of  a  county  road,  the  fimds  derived  could  properly  be  applied 
to  the  construction,  as  a  part  of  such  road,  of  necessary  bridges,  thereon. 
Aransas  County  v.  Coleman-Fulton  Past.  Co.,  ante  p.  216,  followed. 
Aransas  County  v,  Coleman-Fulton  Past.  Co.,  223. 

5.  Construction  with   shell  comes  within  the  meaning  of  "paved"  roads  as 

used  in  article  3,  section  52,  of  the  Constitution.    Id. 

Salary. 

Of  Governor  of  State.     See  Constitutional  Law,  21-2Jf. 

Sales. 

By  husband  of  insane  wife.     See  Community  Property,  1. 
Under  powers  in  trust  deed.     See  Poioers,  1-4. 
Of  school  land.     See  Public  Lands,  /-7. 
Of  railroad  by  receiver.     See  Railways,  3. 

School  Land. 

Sale  and  lease  by  State.     See  Public  Lands,  1-1. 

Secretary  of  State. 

Refusal  to  receive  and  file  charter.     See  Corporations,  1. 

Securities. 

Of    life    insurance    company    deposited    with    State    Treasurer.     See    Ttuc- 
ation,  2. 
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Seduction. 

Aggravating  damages  for  breach  of  promise  of  marriage.     See  Promise  of 
Marriage,  1-5. 

Senator. 

Primary  election  for  nominee.     See  Elections,  1,  2, 

Settlement. 

Between  owner  and  insurer  of  burned  cotton.     See  Action,  1, 

Advising  making  of.*    See  Evidence,  S. 

By  purchaser  on  school  land.     See  Public  Lands,  1-6., 

Situs. 

Of  promissory  notes  for  taxation.     See  Tawation,  1,  2. 

Spark  Arrester. 

Proof  of  proper  equipment  of  engine.    See  Negligence,  8,  9. 

Stale  Demand. 

Right  to  injunction  not  lost.     See  Contracts,  2. 

Statute  of  Frauds. 

Verbal  agreement  for  sale  of  land.    See  Agency,  S, 

Statutes  Cited. 

[Revised  Statutes,  1911.] 

Article      96.    Powers  of  courts  and  judges  distinguished.    San  Antonio 

d  A.  P.  Ry,  Co.  V.  Blair,  470. 
Article     150  et  seq.     Insanity.    White  v.  White,  687. 
Articles  150,   152,   166,  239n,   240,   468,   473,   623,   743,    1080.     Powers  of 

courts  and  judges  distinguished.    San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair, 

470. 
Articles  1126,  1127,  1128.     Corporate  stock.    Beach  v.  McKay,  226,  227. 
Articles  1621,  1522.    Jurisdiction  of  Supreme  Court.     Gulf,  T.  d  W.  Ry. 

Co.  V.  Dickey,  \2^\;  Beene  v.  Waples,  160;  Coultress  v.  San  AntoiUo,  163; 

San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  508,  630,  633,  634. 
Article  1526.    Mandamus  from  Supreme  Court.    Bostic  v.  County  Judge, 

422. 
Articles  1626,  1628,  1629.     Powers    of    courts    and    judges    distinguished. 

San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  470. 
Articles  1540,  1545.     Writ  of  error  and  bond.    San  Antonio  d  A.  P.  Ry. 

Co.  V.  Blair,  512,  614. 
Articles  1689,  1690,  1591.    Jurisdiction  of  Supreme  Court.     San  Antonio 

d  A.  P.  Ry.  Co.  V.  Blair,  608. 
Article  1691.     Final  jurisdiction  of  appellate  court.     Camp  v.  National  Eq. 

Soc,  246. 
Article  1592.    Powers  of  Justices  of  Court  of  Civil  Appeals.    San  An- 
tonio d  A.  P.  Ry.  Co.  V.  Blair,  470,  471. 
Article  1623.     Certifying  cases.     Coultress  v.  San  Antonio,  152,  164,  160, 

167;  Warren  v.  Willsoti,  263. 
Article  1631.     Excessive  verdict.     Wilson  v.  Freeman,  124. 
Articles  1660,    1713,    1714,    1772,    1787,    1788,    1793,    1800,    1802.     Powers 

of  courts  and  judges  distinguished.     San  Antonio  d  A.  P.  Ry.  Co.   o. 

Blair,  470. 
Articles  1826,  1827.     Pleading.     O'Neal  v.  Bush  d  Tillar,  256. 
Article  1906.     Verification    of   pleading.     El   Paso   d   8.    W.   Ry.    Co.    v. 

La  Londe,  68. 
Articles  1964,  1970-1975.     Instructions  to  jury.     Oulf,   T.  d  W.  Ry.   Co. 

V.  Dickey,  132-135. 
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Article  1984a.    Submission  of  special  issues.     ChUff  T.  d  W,  Ry.  Co,   i;. 
Dickey,  132. 

Articles  2016,  2017.     Powers    of    courts    and    judges    distinguished.     San 
Antonio  d  A.  P,  Ry.  Co.  v.  Blair,  470. 

Articles,  2061,  2062.     Objections  to  charge  of  court.     Oulf,  T,  d  W.  Ry. 
Co.  V.  Dickey,  132,  134,  136. 

Articles  2073,  2098,  2128,  2169,  2185,  2201e,  2550.     Powers  of  courts  and 
judges  distinguished.     8an  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  470. 

Articles  2922,  2966,  3086.     Primary    elections.     Oilmore   v.    Waplea,    183, 
184,  207. 

Article  3084  et'  seq.     Primary  elections.    Beene  v.  Waples,  148. 

Articles  3137,  3143.     Primary  elections.     Oilmore  v.  Waples  194,  207. 

Articles  3147,  3164.     Powers  of  courts  and  judges  distinguished.     San  An- 
tonio V.  A.  P.  Ry.  Co.  V.  Blair,  470. 

Articles  3172,  3173.     Primary  elections.     Oilmore  v.  Waples,  171,  172,  173, 
176,  176,  177,  183,  184,  186,  187,  188,  192,  195,  205,  206. 

Articles  3594,  3598.     Insanity  of  wife.    Pierce  v.  Oibson,  66,  66,  67. 

Article  3609.     Insanity.     White  v.  White,  578. 

Article  3748.     Delivery  bond.    Evans  v.  Rea,  261. 

Article  4088.     Powers  of  courts  and  judges  distinguished.    San  Antonio 
d  A.  P.  Ry.  Co.  V.  BUUr,  470. 

Article  4342.     Deficiency  appropriation.     Terrell  v.  Middleton,  18,  19,  20, 
22,  26,  30,  32,  34,  36,  38,  39,  41. 

Article  4643.    Injunctions.     Oilmore  v.   Waples,   184;    Terrell  v.   Middle- 
ton,  27. 

Articles  4641,  4643,  4644.    Powers    of    courts    and    judges    distinguished. 
San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  470. 

Article  4694.    Injuries  by  de&th.    El  Paso  d  S.  W,  Ry.  Co.  v.  La  Londe,  77. 

Article  6009.    Irrigation.     Tewas  B.  d  T.  Co.  v.  Smith,  268. 

Article  6249.    Powers  of  courts  and  judges  distinguished.    San  Antonio 
d  A.  P.  Ry.  Co.  V.  Blair,  470. 

Article  5436.     Settlement  of  school  land.    Eriksen  v.  McWhorter,  391. 

Articles  6463,  5464.     Sale  and   lease  of  school   land.    Pruett  v.  Rohison^ 
286. 

Article  5690.     Limitatiim.     Waggoner  v.  Rogers,  330. 

Articles  6044,  6046,  6319m,  6608.     Powers     of     courts     and    judges     di» 
tinguished.     San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  470. 

Article  6626.     Purchasers  of  sold  out  railway.     State  v.  Enid,  0.  d   W. 
Ry.  Co,,  246. 

Article  7094.     Powers  of  courts  and  judges   distinguished.     San  Antonio 
d  A.  P.  Ry.  Co.  V.  Blair,  470. 

Article  7384.     Taxation  of  terminal  railways.     Houston,  B.  d  T.  Ry.  Co. 
V.  State,  318. 

Articles  7434,  7437,  7446,  7447.     Powers    of    courts    and    judges    distin- 
guished.    San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  470. 

Article  7504.     Taxation  of   real   property.     Houston,.  B.  d  T.  Ry.  Co.  v. 
State,  320. 

Article  7606.     Taxation  of  notes.     Cfuaranty  L.  I,  Co.  v.  Austin,  214. 

Article  7610.    Situs  of  property  for  taxation.     Ouaranty  L.  I.  Co.  v.  Aus- 
tin, 214. 

[Revised  Statutes,  1896.] 

Article     307.    Assignee  of  negotiable  instrument.    Brannin  v.  Riohardson, 

117,  118. 
Articles  940,  941,  996.    Jurisdiction   of   Supreme   Court.    San  Antonio  d 

A.  P.  Ry.  Co.  V.  Blair,  508. 
Article  1293.     Agreed  case.     San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  476. 
Articles  3319,  3326.     Liens.     Tessas  B.  d  T.  Co.  v.  Smith,  273. 
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[Vernon's  Sayles'  Civil  Statutes.] 

Articles  1811-9,  1811-21,  1811-38,  1811-40,  1811-59,  1811-67,  1811-83, 
1811-99,  1811-110.  Powers  of  courts  and  judges  distinguished.  San  An- 
tonio d  A,  P.  Ry.  Co.  V.  Blair,  470. 

[Sayles'  Civil  Statutes,  1907.] 
Article  3130.     Irrigation.     Texas  B.  d  T.  Co.  v.  Smith,  267. 

[Penal  Code.] 
Article        9.     Statutory  crimes.     Carpenter  v.  Trinity  d  B.  F. /?f/.  Co.,54. 

[Paschal's  Digest.] 

Article  4646.     Survivor  of  community.     Pierce  v,  Oihaon,  66. 

[Hartley's  Digest.] 

Articles  643,  2894.  Powers  of  courts  and  judges  distinguished.  San  An- 
tonio d  A.  P.  Ry.  Co.  V.  Blair,  470. 

[Acts  of  Legislature.] 

Act  of  December  20,  1836,  Laws,  1st  Texas  Cong.,  pp.  153-157.     Organiza- 
tion of  courts.     White  v.  White,  582. 
Act  of  December  22,  1836,  Laws,  1st  Texas  Cong.,  p.  207.     Juries.     White 

V.  White,  582. 
Act  of  February  5,  1840,  Laws,  4th  Texas  Cong.,  pp.  128,  129.    Guardiauiy. 

White  V.  White,  582. 
Act  of  March  20,  1848,  Laws,  2d  Leg.,  p.  295.    Juries.     White  v.  White, 

682. 
Act  of  February  5,   1858,  Laws,  7th   Leg.,  p.   117.     Insanity.     White   v. 

White,  682. 
Act  of  Augnst    15,   1786,   Laws,    16th   Leg.,   p.    138.     Juries.       White  v. 

White,  583. 
Act  of  July  9,  1879.     Laws,  16th  Leg.,  p.  30.     Commission  of  Arbitration 

and  Award.     San  Antonio  d  A.  P.  Ry.  Co.  v,  Blair,  619. 
Act  of  February  9,  1881,  Laws,  l7th  Leg.,  p.  4.     Commission  of  Appeals. 

San  Antonio  d  A.  P.  Ry.,  Co,  v.  Blair,  469. 
Act  of  April  13,  1892,  Laws,  22d  Leg.,  Ist  Spec.  Ses.,  p.  20.     Jurisdiction 

of  Supreme  Court.     San  Antonio  d  A,  P.  Ry.  Co.  v.  Blair,  612. 
Act  of  April  13,  1892.     Laws,  22d  Leg.,  1st  Called  Sess.,  p.  19.     Supreme 

Court.     San  Antonio  d  A.  P.  Ry,  Co.  v,  Blair,  508. 
Act  of  March  21,  1895,  Laws,  24th  Leg.,  pp.  25,  27.     Lien  for  irrigation. 

Texas  B.  d  T.  Co.  v.  Smith,  268-271. 
Act  of  March   16.   1905,  Laws,  29th  Leg.,  p.  35.     Limitation.    Pruett  v. 

Rohison,  285,  289.  290,  291,  292,  293. 
Act  of  May,  1906,  Laws,  29th  Leg.,  p.  520.     Elections.     Oiltnore  v,  Waples, 

182,  183,  185,  194,  207. 
Act  of  March  26,  1907,  Laws,  30th  Leg.,  p.  93.     Free  passes.     Carpenter 

V.  Trinity  d  B,  V.  Ry.  Co.,  63. 
Act  of  April  24,  1907,  Laws,  30th  Leg.,  p.  170.     Taxation.     Guaranty  L, 

I.  Co.  V.  Austin,  212. 
Act  of  May  16,  1907,  Laws,  30th  Leg.,  p.  487.    Taxation  of  terminal  rail- 
ways.    Houston  B.  d  T.  Ry.  Co,  v.  State,  318. 
Act  of  May  16,  1907,  Laws,  30th  Leg.,  p.  479,  1st  Called  Sess.     Taxation 

of  express  companies,     ^orth  Tex.  Tr.  d  W.  Co.  v.  State,  237,  238. 
Act  of  March  22,  1909,  Laws,  3 Ist  Leg.,  p.  205.     Taxation.     Guaranty  L, 

I,  Co.  V.  Austin,  212. 
Act  of  September  16,  1911,  Laws,  32d  Leg.,  1st  Spec.  Sess.,  p.  108.    Write 

of  error.     San  Antonio  d  A.  P.  Ry,  Co,  v,  Blair,  612. 
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Act  of  March  27,  1913,  Laws,  33d  Leg.,  p.  89.     Primary  elections.     Waples 

r.  MarrcLSt,  7,  8. 
Act  of  March   29,   1913,  Laws,  33d  Leg.,   p.   113.     Exceptions  to  charge. 

Beaty  v.  Missouri,  K.  d  T,  Ry.  Co.  of  Tex.,  95;  Chdf,  T,  d  W.  Ry.  Co, 

V.  Dickey,  130,  134,  136,  139. 
Act  of  March  28,  1913,  Laws,  33d  Leg.,  p.  107.     Jurisdiction  of  Supreme 

Court.     San  Antonio  d  A.  P.  Ry,  Co.  v.  Blair,  500,  508,  512,  513,  530, 

532,  533,  534,  535,  560. 
Act  of  March  28,  1913,  Laws,  33d. Leg.,  p.  107.     Error  in  sruhstantive  law. 

Gulf,  T.  d  W.  Ry.  Co.  v.  Dickey,  131,  132;  Beene  v.  Waples,  150;  Coul- 

tress  V.  San  Antonio,  153. 
Act  of  April  5,   1913,  Laws,  33d  Leg.,   1st  Spec.   Sess.,  p.   113.     General 

appropriation  act.     Terrell  v.  Middleton,  21,  23,  40. 
Act  of  April  8,   1913,  Laws,  33d  Leg.,  pp.   341-347.     Lunacy.     White   t?. 

White,  574-579,  588. 
Act  of  April  16,  1913,  Laws,  33d  Leg.,  p.  429.     Employers'  liability.     Mid- 
dleton V.  Texas  P,  d  L.  Co.,  104,  105,  106. 
Act  of  August,  1913,  Laws,  33d  Leg.,  1st  Called  Sess.,  p.  101.    Senatorial 

primary  election.    Beene  v,  Waples,  144,  147,   148,  149,  150. 
Act  of  February  18,  1915,  Laws,  34th  Leg.,  p.  29.     Powers  of  courts  and 

judges  distinguished.     San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  470. 
Act  of  March   6,    1915,   Laws,  34th   Leg.,   p.   79.     Powers   of  courts   and 

judges  distinguished.     San  Antonio  d  A.  P.  Ry.  Co.  v,  Blair,  470. 
Act  of  August  31,  1915,  Laws,  34th  Leg.,  p.  13.     Deficiency  appropriation, 

TerreU  v,  Middleton,  23,  40. 
Act  of  February  13,  1917,  Laws,  36th  Leg.,  p.  31.     Powers  of  ooorte  and 

judges  distinguished.    San  Antonio  d  A.  P.  Ry.  Co.  v.  Blair,  470. 
Act  of  March  15,  1917,  Laws,  35th  Leg.,  p.  140.      Jurisdiction  of  Supreme 

Court.     San  Antonio  d  A,  P.  Ry.  Co,  v.  Blair,  508,  536. 
Act  of  March   15,  1917,  Laws,  35th  Leg.,  p.   142.     Writs  of  error.     San 

Antonio  d  A.  P.  Ry.  Co.  v.  BUUr,  434,  441,  455,  470,  471,  472,  492,  493, 

495,  496,  503,  504,  517,  525,  630,  540. 
Act  of  March  20,  1917,  Laws,  35th  Leg.,  p.  243.     Powers  of  coutts  and 

judges  distinguished.     San  Antonio  d  A.  P.  Ry.  Co.  v.  Blaia-,  470. 
Act  of  March  28,   1917,  Laws,  35th  Leg.,  p.  296.     Powers  of  courts  and 

judges  distinguished.     San  Antonio  d  A.  P.  Ry,  Co.  v.  Blair,  470. 

[Acts  of  Congress  of  U.  S.] 

Act  of  June  29,  1906,  ch.  3591,  34  Statutes  at  Large,  595;  U.  S.  Comp. 
Stats.,  1913,  sec.  8592.  Carmack  Amendment  to  Interstate  Commerce 
Law.     Uulf,  C.  d  S  F.  Ry.  Co,  v.  Nelson,  310,  311,  313. 

Act  of  April  22,  1908,  36  Stats,  at  Large,  p.  65.  Employers*  liability. 
El  Paso  d  S.  W.  Ry.  Co.  v.  La  Londe,  74,  76. 

Act  of  June  18,  1910,  Supp.  1912,  Fed.  Stats.  Ann.,  112.  Interstate  Com- 
merce Law.     Western  U.  Tel.  Co.  v.  Bailey,  431. 

Act  of  January  20,  1914,  ch.  11,  38  Stats,  at  Large,  278.  Interstate  com- 
merce.    Gulf,  C.  d  S.  F.  Ry.  Co.  v.  Nelson,  312. 

Statutory  Construction. 

Preserving  objections  to  charge.     See  Bill  of  Exceptions,  2,  S,  -^. 
Act  creating  penal  offense.     See  Carriers  of  Passenger s^  1. 
Enlarging  not  restricting  power.     See  Community  Property,  1, 
Creating  Industrial  Accident  Board.     See  Constitutional  Law,  7, 
Creating  private  corporation.     See  Constitutional  Law,  10. 
Executive  and  legislative  construction.     See  Constitutional  Law,  22,  23, 
Impracticable  statute.     See  Constitutional  Law,  25. 
Payment  of  election  expenses.     See  Constitutional  Law,  S3, 
Statutes  read  and  construed  together.     See  Elections,  J,  2. 
Ascertaining  legislative  intent.     See  Elections,  6. 
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Expression  of  one  is  exclusion  of  the  other.     See  Interstate  Commerce,  8. 
Use  of  same  word  in  different  articles.     See  Roads,  2,  5. 

1.  Penal  statutes  can  not  be  extended  by  implication  to  persons  or  things  not 

expressly  brought  within  their  terms  (Penal  Code,  art.  9).  Carpenter 
V,  Trinity  d  B.  V.  Ry.  Co.,  52. 

2.  The  construction  given  to  one  section  of  a  statute  should  be  in  harmony 

with  other  sections  and  the  same  terra,  in  different  section  of  the  Act, 
sliould  ordinarily  be  given  the  same  significance.  Tescas  Bk,  d  Tr,  Co. 
of  Beaumont  v.  Smith,  266. 

Stock  and  Stockholders. 

Stock  issued  for  patent  right.    See  Corporations,  1,  2. 

Sab-contractor. 

Action  on  bond  given  by  contractor.     See  Contracts,  5. 
Fixing  lien  by  written  notice.     See  Mechanic's  Lien,  1. 

Subrogation. 

Of  party  paying  another's  debt  to  his  security.    See   Vendor  and  Pur- 
chaser, S. 

SubstantiTO  Law. 

Error  in  declaring.     See  Jurisdiction  of  Supreme  Court,  S,  4. 

Subdtitution. 

Of  trustee  in  deed  of  trust.     See  Powers,  2,  S,  4. 

Supreme  Oourt. 

Granting  writs  of  error  by  committee  of  Justices  of  Courts  of  Civil  AppeaU. 
See  Constitutional  Law,  34-41. 

Sureties. 

Extension  of  time  to  principal.     See  Contracts,  S,  4- 

Action  by  sub-contractor  on  contractor's  bond.     See  Contracts,  5. 

On  bond  for  property  taken  under  execution.     See  Delivery  Bond,  1. 

Taxation. 

For  expenses  of  primary  election.     See  Constitutional  Law,  27-53. 

1.  Promissory  notes  are  personal  property,  taxable  as  such  under  our  statute 

(Rev.  Stats.,  art.  7605) ;  though  only  evidence  of  indebtedness,  they  pos- 
sess such  concrete  form  and  so  far  perform  the  functions  of  tangible 
personal  property  as  to  be  capable  of  acquiring  a  situs  for  purposes  of 
taxation  in  the  county  or  city  where  they  are  situated;  and  this  may 
be  other  than  the  domicile  of  the  owner.  Cfuaranty  Life  Ins.  Co.  of 
Houston  V.  City  of  Austin,  209. 

2.  A  life  insurance  company  incorporated  in  Texas  and  having  its  principal 

office  in  Houston,  deposited  with  the  State  Treasurer  at  Austin  securities 
in  which  its  funds  had  been  lawfully  invested  (notes  secured  by  real 
estate  mortgages)  a9  authorized  by  Act  of  April  24,  1907,  Laws,  30th 
Leg.,  ch.  170,  p.  319.     Held  that: 

( 1 )  Under  the  statutes  declaring  notes  to  be  taxable  as  personal  prop- 
erty (Rev.  Stats.,  art.  7605)  and  making  all  personal  property  tax- 
able in  the  county  where  situated  (Rev.  Stats.,  art.  7510;  Const.,  art. 
8,  sec.  11)  and  prior  to  the  Act  making  such  securities  of  a  domestic 
insurance  company  taxable  at  the  company's  home  office  (Act  of 
March  22,  1909,  Laws,  31st  Leg.,  ch.  108,  p.  205,  sec.  38),  such 
notes,  while  so  on  deposit,  were  taxable  by  the  City  of  Austin  as 
personal  property  situated  therein. 
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(2)  Such  deposit  being  voluntary,  for  a  business  purpose,  a  wirrender 
of  the  possession,  and  not  temporary  in  its  nature,  was  sufficient  to 
confer  on  these  securities  a  situs  for  taxation  in  the  place  where 
deposited.  It  was  not  such  temporary  removal  as,  under  the  statute 
(article  7610)  left  the  property  subject  to  be  listed  at  the  residence 
of  the  owner. 

(3)  Hall  V,  Miller,  102  Texas.  289,  followed.  Ferris  v.  Kemble,  75 
Texas,  476,  distinguished.    Id. 

3.  The  question  whether  a  tax  levied  upon  a  railway  company  is  one  upon 

interstate  and  foreign  commerce,  and  hence  beyond  the  power  of  the 
State  to  impose,  is  controlled  by  the  decisions  of  the  Supreme  Court  of 
the  United  States.     Houston  Belt  d  Term,  Ry,  Co.  v.  State,  314. 

4.  The  tax  imposed  upon  terminal  railways  by  Revised  Statutes,  1911,  art. 

7384  (sec.  16,  of  the  Act  of  May  16,  1907,  Laws,  30th  Leg.,  p.  487)  being 
one  per  cent  of  its  gross  receipts  from  all  sources,  including  those  derived 
from  interstate  and  foreign  commerce,  and  being  in  addition  to  all  other 
taxes  imposed  by  law,  though  designated  as  an  occupation  tax,  was  un- 
constitutional as  being  a  tax  upon  such  commerce.     Id. 

6.  The  tax  imposed  by  Revised  Statutes,  1911,  art.  7384.  could  not  be  sus- 
tained as  an  attempt  to  reach  for  taxation  the  additional  values  of  ita 
buildings,  lands,  and  fixtures  as  being  a  "going  concern."  Such  values 
being  fully  taxed  ad  valorem  by  other  provisions  of  the  statutes.    Id, 

6.  In  the  statute  levying  an  occupation  tax  on  persons  or  corporations  "doing 
an  express  business  by  railroad,"  that  term  should  be  interpreted  as 
commonly  understood,  and  so  taken  would  not  include  a  company  doing 
an  express  business  over  electric  interurban  lines  of  road  only.  Sucb 
company  was  not  liable  for  the  tax  imposed  by  article  7369,  Rev.  Stats^ 
1911  (Act  of  May  16,  1907,  Laws,  30th  Leg.,*  p.  479,  sec.  1,  ch.  18,  Ist 
Called  Session).     North  Tex.  Trans,  d  Wareh.  Co.  v.  State,  236. 

Telegraph  and  Telephone. 

Grief  occasioned  by  death  of  mother.     See  Damages,  1. 

State  and  Federal  regulation  of  liability.     See  Interstate  Commerce,  S-8. 

1.  The  telegraph  company,  fixing  for  its  own  purposes  its  free  delivery  limits 

at  the  destination  of  a  message,  has  the  burden  of  ascertaining,  from  the 
sender  or  otherwise,  whether  the  addressee  lives  beyond  those  limits,  and 
of  demanding  of  the  sender  the  extra  compensation  for  delivery  charged 
in  that  event,  in  order  to  be  relieved  on  such  ground  from  its  obligation 
to  make  prompt  delivery.  Western  V.  Tel.  Co.  v.  Harris,  105  Texas,  320, 
followed.     Western  U.  Tel.  Co.  v.  Wilson,  376. 

2.  In  order  to  hold  a  telegraph  company  liable  for  damages  to  relatives  of 

deceased  from  being  prevented  from  attending  the  funeral  by  delay  in 
delivering  a  death  message,  it  is  not  necessary  that  the  relationship  be 
disclosed  by  the  message  itself.  Oral  information  given  to  the  agent  on 
his  receiving  the  message  for  transmission  is  sufficient.  Herring  v.  West- 
ern U.  Tel.  Co.,  77. 

3.  Where  the  sender  of  a  death  message  notified  the  telegraph  operator  receiv- 

ing it  for  transmission  to  rush  delivery  and  that  its  purpose  was  to 
secure  at^tendance  of  children  and  friends  of  deceased  at  the  funeral, 
such  information  was  sufficient  to  render  the  company  liable  for  dam- 
ages to  a  daughter  of  deceased,  for  whose  benefit  it  was  sent,  by  being 
prevented  from  attending  through  negligence  in  its  transmission  and 
delivery.  Such  notice  was  sufficient  to  put  the  company  on  inquiry  as  to 
her  relationship,  if  fuller  information  was  desired;  and  it  seems  that  the 
mere  fact  that  it  was  a  death  message  was  sufficient.     Id 

4.  It   is   not  necessary  thai  a  death   message  sent  to  obtain   attendance  of 

relatives  at  the  funeral  should  itself  give  notice  of  the  relationship  of 
those  parties.  It  was  sufficient  if  it  showed  that  their  presence  was  de- 
sired, and  that  its  language  was  such  as  to  put  the  company  on  inquiry 
if  it  wished  further  information.     Western  U.  Tel.  Co.  v.  Tucker,  371. 
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5.  A  telegram,  pent  at  the  instance  of  a  mother  desiring  attendance  and  com- 

fort of  her  parents  at  the  funeral  of  her  child,  was  not  delivered  and 
thereby  they  failed  to  come.  It  was  addressed  to  another  relative,  and 
was  in  words:  "Tom  Tucker's  baby  died  today.  If  any  one  can  come 
send  telegram."  Held  that  the  message,  by  its  terms,  conveyed  notice  to 
the  company:  that  it  was  to  summon  to  the  burial  some  one  in  close 
relationship  to  the  sender  and  that  interment  would  have  been  delayed 
to  await  arrival;  that  it  was  suffifcient  to  put  the  company  on  inquiry 
as  to  the  relationship  and  circumstances,  if  it  desired  further  informa- 
tion ;  and  that  the  suffering  of  damages  consequent  under  such  conditions 
should  have  been  contemplated  when  delivery  of  the  message  was  under- 
■  taken.    Id. 

6.  A  stipulation  on  the  back  of  a  telegraph  message  limiting  to  a  stated  sum 

the  damages  recoverable  for  the  carrier's  negligence  in  transmission  and 
delivery  between  Tennessee  and  Texas,  was  void  under  the  laws  of  both 
those  States.    Id, 

7.  The  rules  of  a  State  governing  damages  recoverable  for  negligence  there  in 

the  delivery  of  a  telegraph  message  from  another  State  are  superseded 
by  a  Federal  statute  on  the  subject  only  when  they  present  an  absolute 
conflict  with  such  statute,  or  when  a  purpose  on  the  part  of  Congress  to 
legislate  on  the  particular  subject  is  clearly  revealed.    Id, 

8.  While  the  measure  of  damages  recoverable  for  breach  of  a  contract  to  de- 

liver an  interstate  message  would  be  governed  by  the  law  of  the  place 
of  the  contract,  this  would  be  presumed  to  be  similar  to  that  of  the  place 
of  performance  and  of  the  forum,  in  the  absence  of  proof  to  the  contrary. 
Western  U,  Tel.  Co,  v,  Bailey ^  427. 

Terminal  Bailway. 

Tax  imposed  upon.     See  Taxation^  ^,  5, 

Tickets. 

Not  good  on  limited  train.     See  Carriers  of  Passengers^  2,  3,  i. 

Title. 

By  possession  under  registered  deed.     See  Limitation^  4-9,  lS-15. 
By  possession  under  color  of  title.     See  Limitation^  10,  11,  12, 
Owner  of  less  than  absolute  title.     See  Ownership,  1, 

Conveyance  by  legal  owner  with  consent  of  holder  of  equity.    See  Vendor 
and  Purchaser,  1, 

Title  of  Act. 

Employers*  Liability  Law.     See  Constitutional  Law,  6, 

Trial  by  Jury. 

Before  Industrial  Accident  Board.     See  Constitutional  Law,  9, 
In  inquests  of  insanity.     See  Constitutional  Law,  12-11, 

Trust  Deed. 

Appointment  of  substitute  trustee.     See  Powers,  2,  3,  4' 

Trustee. 

Appointment  of  substitute.     See  Pouters,  2,  S,  4. 

Appropriating  benefits  of  transaction.     See  Vendor  and  Purchaser,  1. 

XTnlawful  Contract. 

Fixing  prices.     See  Contracts,  1, 

Restraint  of  trade.     See  Contracts,  2. 

Anti-trust  law.     See  Contracts,  1,  2;  Interstate  Commerce,  1,  2, 
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Violation  of  Constitution.     See  Constitutional  Law,  22. 

Vsury. 

1.  An  antecedent  indebtedness  is  not  affected  by  subsequent  usurious  renewals 

or  extensions/  where  it  may  be  declared  on  independent  of  them.  But 
this  rule  has  no  application  where  recovery  on  the  original  contract  is 
barred  by  limitation  and  plaintiff's  action  must  rest^  on  subsequent 
acknowledgments  of  the  debt  by  renewals  or  extensions  upon  usurious 
interest.     Cain  v,  Bonner,  399. 

2.  Where  plaintiff,  by  reason  of  the  plea  of  limitation,  was  compelled  to  rely 

on  a  new  promise  extending  or  renewing  the  debt  upon  usurious  interest, 
the  defense  of  usury  applies,  and  the  usurious  interest  collected  must 
be  deducted  from  the  principal  of  the  debt.    Id, 

Vendor  and  Purohasar. 

Notice  of  failure  of  consideration.    See  Innocent  Purchaser,  1. 

1.  Purchasers  of  land  under  executory  contract  paying  $10,000.00  cash  and 

agreeing  to  pay  $15,000.00  on  a  named  date,  were  on  such  payment  to 
receive  conveyance  with  balance  of  purchase  money,  secured  by  vendor's 
lien.  In  default  of  such  payment  the  $10,000.00  was  to  be  retained  by 
the  vendors  as  liquidated  damages  for  the  vendees'  failure  to  perform. 
On  such  default,  vendors,  retaining  the  forfeited  $10,000.00,  agreed,  for 
the  benefit  of  the  vendees,  to  carry  on  negotiations  for  the  sale  of  the 
land  already  commenced  by  the  vendees  with  other  parties,  allowing  them 
(the  original  vendees)  all  realized  in  excess  of  the  purchase  price  orig- 
inally agreed  on.     Held: 

(1)  The  vendors,  by  retaining  the  damages  agreed  on  for  default, 
waived  thereby  their  right  to  claim  also  a  forfeiture  of  the  contract 
as  against  such  vendees  and  became  liable  for  the  amount  in  excess 
of  the  original  purchase  price  realized  by  them  on  such  resale  directly 
to  others, 

(2)  The  original  vendors,  still  holding  the  legal  title,  could,  by  con- 
veyance directly  to  others,  with  the  consent  of  their  vendees  holding 
only  an  equity,  transfer  to  such  others  both  the  legal  and  the 
equitable  title  to  the  land. 

(3)  One  who  undertakes  to  act  as  agent  or  trustee  for  another  can 
not  appropriate  the  benefits  of  such  transaction  to  himself  and  if 
he  does  so  he  becomes  liable  to  his  principal  therefor.  O'Neal  v. 
Bush  d  Tillar,  246. 

2.  Vendees,  who  had  made  part  payment  on  land  and  default  as  to  the  re- 

mainder, under  agreement  that  such  cash  paid  was  to  be  retained  as 
liquidated  damages  in  case  of  their  nonperformance,  after  default  agreed 
with  vendor  that  the  land  might  be  conveyed  to  a  third  party  by  their 
vendor,  who  should  then  account  to  them  for  any  amount  above  the  price 
agreed  upon  which  might  be  realized  from  such  sale.  On  suit  for  such 
excess  price  realized,  and  under  a  charge  permitting  them  to  recover  the 
difference  between  the  price  originally  agreed  upon  and  that  realized  from 
the  third  party  on  sale  to  him,  a  verdict  for  the  amount  of  that  difference 
and  also  for  the  amount  paid  by  the  vendees  imder  their  original  contract 
was  unwarranted,  and  the  judgment  is  affirmed  only  on  remittitur  of 
such  excess  caused  by  including  the  original  cash  payment.     Id. 

3.  A  purchaser  of  land   assumed  payment  of  two  outstanding  vendor's  lien 

notes  in  favor  of  a  former  vendor,  he  also  gave,  as  part  of  his*  purchase 
price,  a  third  note  with  junior  lien.  The  first  of  the  two  notes,  maturing, 
was  placed  in  a  bank  for  collection,  and  was  there  paid  with  money 
furnished  the  party  who  assumed  it  by  another  person,  imder  agreement 
between  them  that  it  should  be  held  by  the  latter  as  security  for  his 
repayment.     Held : 

( I )   The  person  so  taking  transfer  of  the  first  note  was  not  subrogated 
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to  its  Hen  as  against  the  holder  of  the  second  note,  who  was  not  a 
party  to  the  agreement  keeping  the  first  one  in  force  after  its  pay- 
ment.   The  latter  was  entitled  to  be  paid  first  out  of  the  proceeds 
of  the  sale  of  the  land  on  foreclosure. 
(2)  As  against  the  holders'  of  liens  attaching  later  in  point  of  time 
than  that  of  the  note  so  held  by  the  party  furnishing  money  to  pay  it 
(the  third  purchase  money  note  and  an  attachment  lien)   ad  well 
as  against  the  owner  of  the  land,  a  party  to  the  agreement  trans- 
ferring the  first  note  and  keeping  it  in  force,  such  assignee  took  the 
lien  for  its  security  by  subrogation,  and  was  entitled  to  be  paid 
next  in  order  from  the  proceeds.    Sullivan  v.  Doyle,  368. 
4.  The  purchaser  of  land  who  assumes,  as  part  of  the  consideration,  the  pay- 
ment of  vendor's  lien  notes  given  by  his  vendor  on  his  previous  purchase 
of  it,  becomes  liable  to  an  innocent  purchaser  of  such  notes  for  value  and 
before  maturity  for  the  full  amount  thereof,  as  was  his  vendor,  though 
there  has  been  a  partial  failure  of  title  which  could  have  been  asserted 
as  a  defense  against  them  in  the  hands  of  their  original  payee,  the  first 
vendor.     (Rev.  Stats.,  art.  307.)     Brannin  v,  Richardeon,  112. 

Vendor'*  Iden. 

Subrogation  of  third  party  paying  note.     See  Vendor  and  Purchaser,  S. 
Assumption  of  incumbrance.     See  Vendor  and  Purch4uer,  4- 

Verdict. 

For  nominal  damages.     See  Contracts,  2, 

Vested  Interest. 

In  rules  of  common  law.     See  Constitutional  Law,  i. 

Waiver. 

Of  objections  to  charge.     See  Bill  of  Exceptions,  1,  2, 

Of  rights  under  common  law.     See  Constitutional  Law,  ^. 

Of  forfeiture  for  non-payment.     See  Insurance,  Life,  1,  2. 

WiUs. 

1.  Where  the  testator  owns  a  partial  interest  in  land,  it  is  only  when  the 

intention  to  treat  and  devise  the  entire  land  as  his  own  is  revealed  by 
clear  and  unequivocal  language  that  the  will  is  to  be  construed  as  the 
disposition  of  more  than  his  owiv  interest,  putting  the  co-owner  of  the 
land,  as  a  devisee,  to  his  election  whether  he  will  take  under  the  will  or 
assert  his  right  as  co-owner.     Avery  v,  Johnson,  294. 

2.  A  deceased  wife  having  bequeathed  her  community  interest  in  their  701.71 

acres  of  land  to  her  husband  for  life,  with  remainder  to  their  five 
children,  the  husband,  by  will,  subsequently  devised  to  such  children, 
along  with  certain  personal  property,  "67  acres  of  land  each  out  of  the 
real  estate  owned  by  me  at  the  time  of  the  death  of  their  mother,  except 
my  son  W.  A.  to  whom  I  bequeath  80  acres."  Fifty  acres  of  a  particular 
tract  of  such  land  was,  .by  a  subsequent  clause,  bequeathed  to  others,  an 
illegitimate  daughter  and  son  (a  total  of  398  acres)  and  the  balance  of 
his  real  estate  to  his  second  wife.    Held: 

(1)  That  the  will  should  be  construed  as  a  disposition  only  of  the  in- 
terest in  such  land  owned  by  testator,  and  not  the  entire  701.71  acres 
of  which  the  five  children  were  with  him  co-owners  of  one-half  under 
the  will  of  their  mother,  and  that  they  were  not  required  to  abandon 
the  interest  so  owned  by  electing  to  take  under  the  will. 

(2)  The  fact  that  the  number  of  acres  so  devised  exceeded  the  350.86 
owned  by  the  husband,  and  left  no  balance  to  pass  to  the  second 
wife  by  his  devise,  could  not  prevail,  as  evidence  of  intention  to 
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dispose  of  the  entire  land,  over  the  language  of  the  devise  which  re- 
stricted its  operation  to  land  owned  by  the  testator.  Id. 
3.  A  devise  of  fifty  acres  of  land  out  of  a  named  tract,  being  specific,  pre- 
vailed over  general  devises  of  enumerated  acreage  of  lands  owned  by  the 
testator;  and  where  the  total  acreage  devised  exceeded  the  amount  of  his 
interest  in  the  lands  the  specific  devise  should  be  allowed  in  full  and 
the  general  ones  proportionally  abated  to  make  it  up.     Id. 

Witness. 

Affidavit  as  to  evidence.     See  Newly  Discovered  Evidence,  1. 
Impeachment  of.     See  Promise  of  Marriage,  5, 

Writ  of  Error. 

Granted  by  committee  of  Justices  of  Courts  of  Civil  Appeals.  See  Con- 
stitutional Law,  34-41. 

Erroneous  declaration  of  substantive  law.  See  Jurisdiction  of  Supreme 
Court,  4. 

Judgment  of  Court  of  Civil  Appeals  made  final.  See  Jurisdiction  of  Su- 
preme Court,  5, 

Written  Instrument. 

Varying  by  parol.     See  Evidence,  1,  2. 
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